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SUGGESTIONS AS TO CHANGES IN THE INTERNATIONAL LA 
FOR MARITIME WAR 


By Rear ADMIRAL Witiiam L. RODGERS 
U.S. Navy 


At the recent Washington Conference it was agreed to call another met 
ing to discuss desirable. changes in the rules of maritime warfare. At t 
‘meeting this spring of the American Society of International Law opinio 
did not coincide as to what form the future development of international le 
of war should take. There seemed a disposition on the part of many 
attempt to resume the position previous to 1914 and say, “Let us forget t 
war damage to international law and continue its development on the c 
lines.” 

The writer is not disposed’ to soen this view. The world war has touch 
the foundations of international law as it has those of other great subjec 
Instead of proceeding to develop details on the old accepted lines we shov 
reconsider our principles and our broad concepts, and their application 
present-practive; then after reaching some conclusions on these great poir 

-the minor ones will readily take care of themselves. 

In considering international law as a recognized system of rule, it, li 
municipal law, is always behind the current needs of the time. The k: 
cannot be formulated until experience shows its desirability. At the be 
law can do no more than crystallize and continue a rule of conduct suital 
to present conditions. The hitherto accepted precedents of internatior 
law now need revision in view of the new conditions developed and broug 
into view by the world war. 

It is therefore necessary now for those interested in the future of int 
national law to reconsider its foundations and readjust them to present-d 
economic conditions. We should amend outgrown forms to accord bo 
with principles and with new practices and points of view, rather than stri 
to patch them up in matters of detail. 

Let us consider then three things: (1) the change of (iise hundred ye: 
in the'relations of nations, (2) the purpose of war, and the incidence of 
burden upon states and upon various classes of people within the state, a 
(3) the field and accomplishments of international law. 


CHANGE OF THREE HUNDRED YEARS IN THE SOCIAL RELATIONS OF NATIONS 


When Grotius developed his system, the social and economic world w 
one of hand labor. Transportation was slow and expensive. On lar 
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the expense of transportation very soon ate up the profits of specializatic 
of industries and of the exchanges of commerce. Water transportation w 
far cheaper, but it had its own difficulties and vicissitudes. 

Further, the economic margin of profit and luxury to a community abo 
the bare cost of living of the great majority of any population was so e 
tremely small that feudal levies were capable of very short service onl 
mercenary forces were more efficient but, owing to expense, were very sm: 
and rulers were loath to dissipate them by calling on them for strenuo 
service. 

Owing to these controlling economic conditions as to the margin of live 
hood and the difficulties of communication and of transportation, natio) 
and communities were almost wholly self-supporting. Common interes 
did not extend far territorially and nations (regarded as groups of symp 
thetic, cohesive, cooperating individuals) were small, even though certa 
rulers had many subjects owing common allegiance. 

When war occurred and invasion took place, the occupying army, in i 
own interest, was obliged to husband local resources on which its own exis 
ence so largely depended and in general it can scarcely have been to ti 
best interest of inhabitants or of the armies of either side to restrict loc 
commerce. 

These conditions were the governing ones until after the close of tl 
Napoleonic wars. A century ago began the great development of stea 
power applied both to production, manufacture and transportation wherel 
production was increased. And so, through the increased margin for live 
hood, the possible scale of warfare was greatly extended, the vulnerabilt 
of the social structure was greatly increased, production and manufactur 
were specialized in territories far separated. Commerce and far reachii 
transportation were multiplied and great nations, as we understand suc 
today, were rendered possible and were developed on expanding scale 
The relations of nations as a basis of international law had been serious 
modified. 

THE PURPOSE OF WAR 

Let us turn now to the purpose and objectives of war. My ideas on tl 
subjects are those of a naval officer. 

Wars in general are national efforts to establish economic internation 
advantage. The world war was a commercial and industrial war. It w: 
not primarily a political war. I believe it is even very generally admitte 
that wars called religious and dynastic frequently have had their origin 
economic questions brought about by social development and discoveries 
science and the arts. The usual objective of war is then to reduce the enen 
to a tributary status to the advantage of the victor. This may take maz 
different political and economic forms useless here to discuss, but the cor 
bative effort to overcome the enemy and reduce him to some form of ec 
nomic subjection may be directed along either or both of two lines. 
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METHODS OF CONDUCTING WAR 


The atterapt may be directly by means of bloodshed, or indirectly by 
attack on the enemy’s means of economic support. Hither attack will bring 
forth the most strenuous resistance. Destruction of hostile property and 
the enemy’s economic means of livelihood will be as efficient in subduing him 
as bloodshed. Thus attack on property has always appeared as a normal 
and reasonable form of warfare; but owing to the developments of the last 
half century in specialization of industries and the extension of commerce 
and transportation, the control of commerce is relatively a far more effectual 
way to conquest than it was fifty years ago. The necessity for bloodshed 
has diminished as commerce has become extended and more nationalized, 
and so the possibilities of a more humane form of war of conquest have 
become augmented. 

Passing now to the consideration of combatant navies, they exist and are 
used, and always have been used, to control the sea-borne commerce which 
is so great a support of nations. The merchant shipping is not govern- 
mentally encouraged to support navies, but to support nations; and navies 
protect both. The battles of hostile fleets have not for their final objective 
the destruction of their opponents, but such destruction is merely a pre- 
liminary step to control of commerce operated for the benefit of the enemy, 
while permitting freedom of action to commerce operated for the benefit of 
one’s own cause. This naval objective of war splits so-called neutral ship- 
ping into two classes, as to belligerent interests therein, that of friendly 
purpose and that of hostile purpose. 

But, owing to the extension and improvement of communications by sea 
and land, nations as economic and psychologic units are larger and more 
dependent on each other and as at the same time the standards of living 
have been raised, the methods of livelihood have become more artificial. 
Whereas in former centuries intensive warfare would in general be carried 
out only between contiguous states; now, through the development of huge 
and specialized industries and the great extension of commerce, it is possible 
to wage effective warfare on a vast scale by commercial methods. The last 
great war was an example. The basis of the international law of war of the 
future must conform to the status of modern trade in the national life of 
belligerents and of neutrals. 


PRESENT FIELD AND ACCOMPLISHMENTS OF INTERNATIONAL LAW 


In the earliest times war in defense of private rights was freely permitted 
to everybody. With the development of civilization and the formation of 
larger and larger groups of organized bodies of men, the personal economic 
conflict of man and man gradually passed under the rule of private law, 
and the group forms of economic conflict passed under state control as 
national warfare, more and more regulated by international rules. Even in 
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recent times means of communication were limited; consequently the hostile 
national efforts were localized; now the hostile efforts are nation-wide. 

This entails a review and restatement of the law of war against property. 
It has always been accepted by authorities of all classes that war is a state 
effort against state, wherein the incidence of warfare upon individuals should 
be maintained at a minimm. The act of war which did not exert its main 
effect against the ability of the state to maintain itself and oppose the enemy 
was not thought a proper or judicious mode of warfare. These principles 
remain good. 

We find that a great part of the laws of war on land are concerned with 
restrictions upon the application of unlimited force against individuals in 
their persons and property. It pleases us to call these rules of war human- 
itarian, but really they fulfill a double object, as towards the individual 
enemy these restrictive rules are humane; as towards one’s own organized 
forces in the field these restrictives promote discipline and efficiency, and 
so help to shorten war through earlier and more complete victory over the 
hostile state. - In China today the provincial armies are inefficient because 
they permit and even rely on pillage and personal violence. Thus these so- 
called humane rules are advantageous simultaneously to both sides. Were 
it not so, they would have less chance of being observed. Where action by 
authority against private persons or property is advantageous to the effort . 
against the hostile state, the suffering of the individual permitted under the 
law receives little consideration. 


IMMUNITY OF PRIVATE PROPERTY—PUBLIC AND PRIVATE GOODS 


The great scale of modern commerce has altered the distinction between 
private goods and public goods of earlier periods. Formerly social and 
national life was less highly organized and the line dividing strictly private 
property and interests from public property and interests upon which col- 
lective hostile pressure could be profitably exerted was definitely understood. 
Upon this definite understanding wrought up by experience, international 
law developed and extended, adding precedent to precedent. 

But the accepted international law of 1914 is now seen to be no longer in 
accord with current social and economic conditions. We must review the 
disaccord and make the law suitable to the conditions under which greatly 
specialized industries of huge size are now prevalent, making great popula- 
tions dependent on new economic factors, namely, on “public utilities”. 

Reverting to the fundamental principle of the early founders of inter- 
national law that the organized state is the proper object of hostile attack, 
we deduce that “public utilities”, even when vested in private ownership, 
are proper objectives of belligerent attack. 

In order to draw a line about private property such that international 


1 See United States Supreme Court; Civil War. Cotton as basis for public credit. Hyde, 
International Law, p. 694. 


SUGGESTIONS AS TO CHANGES IN INTERNATIONAL LAW 5 


law may give it due respect conformable to modern conditions and the in- 
cidence of hostile pressure, we may find-a useful distinction in the phrase- 
ology of the political economist, who differentiates between “producer's 
goods” and “consumer's goods”. Under present world conditions the 
- former are very largely also “public utilities”. 

Roughly, producer’s goods are goods still in the market, before they have 
settled down into final place and ownership, to be serviceable for the ultimate 
purpose for which they are destined. Consumer’s goods are those in which 
the successive steps in manufacture, transportation and ownership are all 
completed and the ultimate consumer is enjoying the use of his property for 
his personal satisfaction. 

“‘Consumer’s goods” are strictly private property. They are proper 
subjects for protection against hostile attack because their destruction, or 
sequestration works individual hardship without .commeėnsurate pressure 
on the owner’s government, and the usual accompaniments of pillage and 
personal violence against private persons weakens discipline of the conqueror. 

Producer’s. goods areʻin another category. Although in many cases 
ownership. may be privately vested by the law for the purpose of promoting 
manufacturing and industrial effort, yet in all’ goods still in the commercial 
market the burden of possible loss is capable of distribution by insurance 
and other commercial devices, so that destruction or seizure of producer’s 
goods is, in reality, a national loss. Further, these produéer’s goods are 
open to such very wide, markets owing to the great scale of modern industries, 
of modern corporations and of systems of transportation and of marketing,. 
that nearly ali producer’s goods may properly be’ regarded as “public util- 
ities”, and. therefore subject to hostile attack because their seizure strikes 
at the general efficiëncy of the hostile national effort. | $ 

The present law of land warfare, particularly as applicable in case of siege, 
in general, is conformable to these views, but we do not find the position of 
` the United States, as announced at the second Hague Conference in regard 
to property on the high seas, in accordance with them. 

` The sea is serviceable to mankind almost entirely as a highway of trans- 
portation, and commercial property on the high seas is a “public utility”. 
Personal baggage of passengers and crews, of course, is private property in 
the strictest sense. It is:protected, and’should be protected, as ‘‘consumer’s 
goods” by the accepted rules and principles of war. ` 


NEUTRAL TRADE 


. We now pass to the question of neutral trade and commerce and its proper 
position in the maritime international law of war. 

For neutral trade as for belligerent trade, a governing prineiple of the law 
has hitherto been that.items which are too small to affect the outcome of the 
war should not be subject to wanton attack. But the fundamental idea in 
protecting neutral rights should be to limit the spread of the conflict. If 
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MODERN TRADE SYSTEMS CALL FOR CHANGES IN INTERNA 


Blockade and contraband both operate against the organ 
effort of the hostile government. But new developments c 
trade and transportation are rendering it possible that adher 
rules makes it increasingly difficult for a belligerent to disor, 
rupt the national life of the enemy, yet this is a legitimat 
method of practicing war. 

The basis of principle of the chief rules now current w 
before commerce and transportation assumed their prese 
through the agency of steam power. The size of nations, t. 
their complexity have become so great that the old rules of c 
blockade need great modification. Present-day practice, 
certain great powers, is in accord with present world conditi 
how loud conservative outcry may be against current p. 
Britain’s position of maritime preponderance for over a cen 
her a singularly clear insight into the workings of internatior 
now wish to rival Great Britain in our merchant trade, we cai 
our national advantage in accepting the views of internationa 
has so consistently maintained. 

The position of the United States administration of the da 
the nation, has varied according to requirements and interes 
(or of special class interests), as it was either belligerent or 1 
nations vary in the same way. 

In time of our neutrality we have stood for neutral righ 
freedom of the seas. In time of our belligerency we have sto 
of the game, extension of contraband lists, continuous voyag 
Civil War our stand on continuous voyage was a forward steg 
privilege. Our views of immunity for private property durin; 
different from those we urged before and after that period whe 
were at war and the United States was neutral. 

On examining the underlying principles of these conflicti 
may recognize two origins of impulse. 

As a governmental whole, a neutral power is desirous to pre: 
and avoid being drawn into war unless great interests of th 
suffer by continued neutrality. 

But as individual war profiteers, the individual members 
nation demand freedom of neutral trade with either or bo 
and put pressure on their government accordingly. 

A government should have little sympathy for expectant 
as against maintaining an attitude of real neutrality when 
interests are not adversely affected by the probable outco: 
Wars should not be prolonged by neutral nations taking the 
business of their nationals anxious to furnish supplies to eithe 
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`a Here again, in the relations of neutral trade to the needs of the sintional 


et E 


government, as opposed to thé demands of the neutral profiteer for’ his 


.. freedom of trade with the belligerent, we must contemplate the. recent eco- 
s nomic and business idea of “public utilities”. - , 
A If neutral trade is so useful to a belligerent as to assume the am of a 
«public utility” to him, ‘he should not be able to appeal to the-rules of in- 
ternational law to make it appear to the world-that his enemy has broken. 
‘international law in depriving him of the support of that trade. On the ` 
. other hand, if neutral trade with a belligerent is more important to the 
: neutral nation than the preservation of national neutrality, international‘ law 
is not impartial if it allows the asa the profits of war trade without-any 


: cost or r expense to him. 
rt 


|" MAINTENANCE OF NEUTRAL RIGHTS NOT IMPARTIAL AS BETWEEN 
3 we BELLIGHRENTS | : 
- War as a national effort i is more highly developed than ever. If neutrals 
E Sidh to reduce the bad consequences of war, it is not to be done by an undue ' 
-” éxtension of neutral rights versus the two belligerents’ right to fight the 
: war through to an early finish. : If the neutrals feel their own rights and 
` interests sufficiently: ‘imperilled by thé probable outcome of the war, they. 
n should į join the fight and help their interests in the struggle. 
+ If we contemplate the question of a war between any two powers without 
$ dny postulate as to the causes or the particular interests involved, either 
i of belligerents or of neutral powers, we must acknowledge that i in, general 
it is a matter of world interest and world advantage that the war should be 
short and early reach a positive decision. For this early decision it is essen- 
tial that neutral powers should not influence the outcome except for high 
` national reasons. “The stronger of the two helligerents should not be unduly ' 
“hampered i in his efforts to reach a decision." As pointed out previously, 
J victory may be reached by the bloodshed of battle or by the destruction or. 
interruption of hostile supplies and means of support,—by blows against 
mormor either in hostile territory .ọr on the high seas. . 
| If the laws of war are such as to grant privilege to neutral commerce, 
4 individual neutral profiteers will grow rich and their business ordinarily 
will tend to help the naturally weaker power to prolong the war. ` But 
: prolongation of the war (taking no notice of origins and causes or objectives) 
‘is against world interest. To be neutral, the international law of war should 
‘ accept as a controlling principle that complete freedom of neutral trade under 
`" present social and economic conditions is ‘opposed to restriction of warfare 
_ and leads to widening of war theaters and prolongation of war. The law _ 
i should not.be so framned.as to invite neutral governments to find causé for. 
entrance into quarrel i in the necessity of supporting their nationals in their ef- 
fort for personal advantage. Should any neutral government believe that 
, her interests or those of the world will.best be served by the victory of the 
: i 
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weaker belligerent she will of course be free to throw into the scales the weight 
of her arms as a belligerent, but she should not do so for the sake of her own 
nationals interested in the war solely to become war profiteers. 

International law has already made some steps in the direction above 
pointed out, but it must go further, 

Although not wholly new, the recently extended idea of “uhneutral 
service” seems founded on the view that where nationals of a neutral power 
afford direct aid to either belligerent power they thereby assume the status 
of combatants or quasi-combatants, to be dealt with on that basis by the 
hostile belligerent. The neutral government is not impartial, nor to be 
held as maintaining its neutrality if it insists on supporting its nationals 
‘under such conditions. 

The development of the doctrine of tynneutal service” tends to redas 
the area and period of warfare by restricting both the rights and obligations 
of neutral governments in regard to the private business adventures of its 
own nationals and turns the regulation of these matters over to the bel- 
ligerent who is vexed by them. 

‘But the doctrine of “unneutral service” should be extended to meet 
modern conditions of trade and commerce as shown in the practicé of the 
last War. If we couple the idana of “public utilities”, “continuous voy- 
. age”, and “unneutral service”, extending the latter to embrace national 
unneutral service we shall see that the “rationing” of neutral nations. as 
practiced in the last war by the Allies against Holland.and Scandinavia was 
an act which should be accepted by international law as proper in principle. 
Actually, of course, “rationing” took place as a domestic measure controlling 
exports for internal reasons, but the British Order in Council of February 
16, 1917 covered the matter practically under the head of ultimate “ des- 
tination” and the enemy character of goods available for hostile consumption 
upon arrival in neutral territory. f 

Modern business based on machine power in place of, manual power has 
created such cómplexity and solidarity in the organization of great nations 
as to make it impossible for them to be in contact with belligerents and yet 
to maintain a qualified neutrality for long. If the first rush of war fails to 
reach a decision, and the war passes in to the economic stage of endurance 
(as did the world war), then contiguous neutral nations must be absolutely 
and entirely neutral, or they must assume belligerency. International law 
must recognize the conditions as they are today. It cannot revert to the 
position which was shown to be untenable by the practice of the last war. 
The law of war must be one capable of adjustment under'pressure. A rule 
formulated to be-rigid and at the same time impartial and to follow the 
middle of the road between neutral and belligerent rights and privilege will 
be broken for want of elasticity. International law needs modification here. 
The United States view has changed according to her status as neutral or 
belligerent. We have made and unmade rules. The legal rights of in- 
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: dividuals must yield to the interests of states, and adjustment between the 
zwo must: be made by diplomacy at the time. It cannot be made for the - 
` future by law. f 


$ SUIDING, PRINCIPLES FOR DEVELOPMENT OF THE LAWS OF WAR AFFECTING 
= ( 


* TRADE 


I dhed suggest as guiding principles for the further development of 
{he international law of war both ashore and afloat: 
(a) That the war effort is to be directed against the organized national 
cE strength of the enemy, while sparing Rop-corbatante who ae not directly 
, Essist the hostile national effort. 
(b) That persons and private property (consumer’s aati of non-com- 
Talants be protected by international law in the interests of both opponents. 
_ (c) That the organized forces for the statė properly subject to attack 
“under the rules of war should in the future include all that class'of goods and 
‘service known as “public utilities” and the personnel attached thereto. 
(d) That the doctrine of ‘“unneutral service”, now applicable to private 
“persons and corporations, be coupled with the subject of “public utilities” 
. “nd the doctrine extended to recognize the principle of national unneutral 
"service. Thus belligerents would be permitted to deal with it as in the last 
< war without lying open to the charge of having eonuaiived a belligerent act 
“ hese the. neutral power. 
Jf we make a general survey of the field rey ‘by the international law 
: of war ashore and afloat, as recognized by common usage and as extended 
“by conventions and treaties, we find that: 
` 1, In general the law of war is one of restriction of the unlimited éxercise 
-o: force to subdue the enemy. 
; 2, The great volume of generally recognized rules and mas limits and 
: restricts the exercise of organized force of one belligerent against the indi- 
vidual persons and properties of unorganized and helpless non-combatants 
OF prisoners’ of hostile and neutral powers. In general this first group of' 
“rales will endure and be extended. 
~> .8. A second group of ‘restrictive rules applies to persons ant trade of 
neutral and hostile nations devoted to working for the advantage of the 
belligerent and. that.of his combatant strength. This group of rules pre- 
‘-yants belligerents from interfering with small trade, or rather with trade 
‘held in former times not seriously to affect the national combatant strength 
7 ot the enemy. It is this group of rules that calls for complete revision in 
vew of the change of social and economic conditions since the governing 
‘pzecedents were established a century or more ago. 
4, A third group of rules prevents neutral nations (governments) from 
_ giving unequal aid, or governmental aid, to hostile powers. If a-neutral . 
l “power wants the fruit of victory, it should incur the risks and penalties of - 
’ war. 
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5. A fourth group of rules deals with permissible methods of using new 
instruments of warfare. Rules of this fourth group can scarcely be made 
wisely if made hastily, or if framed under the influence of war emotions, 
or if they neglect the effect of war emotions upon their own practicability. 
Most. new inventions of warfare turn out to be of such minor importance that 
current rules of war are sufficient to deal with them. Legislatively, they 
may be held negligible until practice shows the nye 


NEW INVENTIONS OF WARFARE AND INTERNATIONAL LAW 


Much new international law in Hague Conventions and other treaties 
deals with limitations on new inventions for warlike use. If experience 
is a guide, new weapons of war can never be abolished by law if they are 
serviceable; the most that can be done is to limit their use in accordance with 
such accepted principles as to the proper incidence of warfare on peoples 
< and individuals as under the stress of war emotions we shall be able to agree 
to call sportsmanlike, humanitarian, and in accordance with fair play. 

The introduction of great basic inventions such as explosives centuries 
ago and recently of warfare in the third dimension by air and under the water, 
and of chemical warfare, are embarrassing alike to the general public, to 
humanitarians, to professional meti of the army and navy. For various 
reasons, nobody likes them or accepts them enthusiastically. If they are 
accepted they disturb the status quo, both mental and physical, of nations: 
and of individuals. So through the natural conservatism of the great body 
of mankind, it is easy in peace to get conventions of powers to adopt rules 
unduly limiting new destructive agencies and then everybody: hopes that 
the newest thing in warfare has been disposed of. 

But when war comes and the whole population of great nations is solidified 
in opinion and swept off its feet by the overwhelming emotions of-a great 
war, any belligerent nation may refuse to be limited in the exertion of its 
combative strength by the signatures of forgotten leaders of other days when 
conditions have changed. It has occurred, it will occur again. 

At the close of the next great war, we shall find new inventions have been: 
limited in their use only by the provisions of the first group of rules named 
above. But if the new inventions will be serviceable in war to subdue the 
organized armed strength of the hostile nation and overcome national 
opposition in and behind the hostile lines, they will be so used, and the rule: 
.of war will recognize them. By the time war comes, still newer inventions 
will be in the field and ‘those now discussed will be accepted because they 
have lost their novelty. 

The adoption in peace of drastic rules of warfare against the use of new 
weapons of war will therefore always be a matter of very doubtful wisdom. 
The rules will be too liable to be broken in war by the side least able to win-if 
the limiting rules are observed and then both sides will infringe them. — 
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THE NATIONAL INTERESTS AND IDEALS OF THE UNITED STATES 


Assuming the above views as to the future of international law as being 
` zeasonable ones, it still remains open to decide whether it is in the interest 
of the United States to urge them or whether a more conservative position 
`. is better and advantageous to the United ‘States. 
In the recent Conference at Washington the material sacrifices made by 
the United States were undoubtedly greater than those of other parties to 
the Conference. i 
It remains to be seen whether we have gained gufligtenthy on. the: spiritual, i 
end imponderable side to make up.for these material losses. 
_. The Washington Conference was a great experiment. We have yet to see 
whether great nations are really going to lay aside their aggressive intentions: 
‘and their economic opportunities developed and pushed by political and 
military methods to the exclusion of other powers. % 
_ The United States is isolated geographically from great military powers. 
Isis rich, has no over-mastering political or economic conditions which must 
«ba satisfied, is. benevolently and peacefully, although somewhat’ arrogantly, 
“d:sposed towards the rest of the world. . Its commercial relations through 
fcreign business are increasing. With our navy unlimited and overpowering 
. and with our unaggressive spirit, we were recently in a position to speak to’ 
‘tke world for peace'in commanding tones. Now we have by treaty limited 
‘our naval force. We no longer are reaching’towards a navy superior to any 
but we are to maintain one second to none. “We do not like the idea of 
‘permanent alliances, for we fear exploitation by our possible allies. 
‘~ But having renounced our superiority of naval strength, we yet retain 
our ambition to make our voice in world affairs heeded in behalf of the 
‘world’s good as we'see it. How are we to doit? In the old days of. sailing 
sh'ps a prime seaman sent aloft to reef topsails in a gale of wind took as his: - 
governing doctrine the rule of “one hand for himself-and one for the ship”. 
Less than one hand for himself meant trouble for the ship and disaster for- 
himself. So for us as a nation, we need naval national strength for the 
nazon first, in order that the nation may be strong “9 maintain right and 
justice for smaller and weaker powers. 
We shall find a substitute for our limitation of naval strength in an in- 
crenged merchant service bringing increased economic strength to the nation, 
backed by and leaning on a suitable code of maritime international law, lean- 
ing toward increased belligerent control of neutral commerce with the enemy. 
| he recent practice of English prize courts is now in accord with the social 
and economic conditions of the times and with the leadership of the United 
States in world politics, economics and finance and high standards of na- 
tiomal life. The guiding doctrines in the new code of maritime law should, 
so far ds controllable by American international delegates at.the Conference, 
stand for world interest by dúe protection of United States interests. ` 
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The United States has laid aside, under treaty agreement, its right to 
maintain a predominant navy at its pleasure for its defense. However, 


the old rule still holds good—“ To be weak is miserable.” ‘While the decision 


of military force reached through bloodshed will always be the ultimate 
sanction, the attitude, spirit and temper of the American people is, much 
indisposed to resort to this sanction without compulsion. But force must 
be opposed by force;—if we do not hasten to shed blood, we must have some 
other effective means of opposition. It will be increasingly advantageous 
to apply pressure preliminary to and ‘during war through commercial, and 
financial methods. 

As was said before, the solution lies in economic power exerted through 


‘routing and controlling commerce by a great merchant fleet, under rules 


, of maritime war favoring belligerent rights and backed by a strong navy 


able to guard and protect its economic weapon (the merchant fleet) in all 
parts of the world.’ 5 

_ With a great merchant service having a share second to none in’ world 
commerce and transportation, with our navy second to none and adequate 
to defend that world commerce, and with the laws of maritime war shaped 
and developed by American effort to support and perpetuate the practices 
followed by England in the-last war, our country will maintain itself in 
peace and war, and exercise in peace its greatest influence to preserve peace 
for itself and the world. The belligerent need not enforce rigorously the 


‘international law against neutral commerce. That will always be a matter 
‘for diplomatic consideration and adjustment. The United States, as a 


neutral, should always be in a position able to enforée diplomatically what 
she thinks wise to demand, 

Thus we will be able to assure exercise e of our own great strength i in riches 
and material resourcés in production and manufactures when belligerent. 
As a neutral, with a great navy at our call upon demand, the application 
of rules of contraband, blockade and such economic methods of war cannot 
wisely be too rigidly enforced against us by belligerents. But this involves 
a change in our habitual stand (in time of peace) for immunity af private , 
property on the high seas. 

The justifying reason for this change i in döctiined is that our E 
position has changed. We are no longer well down on the list of great and 
powerful nations. We are first, and as such must lead and show ourselves 
as leaders. As neutrals, we no longer need ask for international favors from 
belligerents. We may command them by our economic position, provided 
we have the necessary naval force in the background. 

England has admitted our principle of a navy equal to her own, when 


. confronted by it as an established fact. We are to maintain that, and our 


next step is to make our economic position into one capable of enforcing 
peace, by.developing our merchant service till it also is equal to England’s. 
To this step the English public does not appear wholly reconciled. 
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Our commercial interests and those of the British Empire are very closely 
‘intertwined, we must not become involved in disputes with her but stand 


+ together, although not second to her. 
., , The world is apparently not yet ready for a supernational rule. " Until - 
it accepts such a rule nations must think of, and be controlled as to their 


‘national objectives by, their national interests which will frequently-be in 

‘conflict. Pacifists say these conflicts can and should be settled by agree- : 
‘ment, but agreement arises only in case of good will on both sides or in the — 
exertion of some form of compulsion either by active or potential force. 


The agreement or the compulsion by neutral force short of war can better 
' _ be arrived at by diplomatic methods. j 


If this.force is short of war it may take, and probably must take, the ` 


‘ishape of some kind of embargo or boycott of trade. That: is to say, the 


poriginal cause of most national disputes, economic conflict, can only be 
: accentuated if appeal be taken to economic steps in order to bring about 
agreement. Such artificial disturbance of the natural economic balance 


` cof the world is in itself an unstable form of conflict, which cannot long be 


‘held. If the épposing national interests are great, war must come of it. 
We can only choose between war somewhat limited by rules of chivalry 


. ane and propriety, and war totally unlimited by rulé and the ae thought of 
‘ civilized mankind, - 


i fs x SUMMARY. AND CONCLUSION ' 


Suang and concluding. this paper, the world position and the 
‘interests-of the United States require that, in any revision and codification 


`., ‘of international law, the United States should reconsider its old stand for a. 
rule favoring neutral commerce and lean rather towards one favoring’ the 


allied practices in the late war, because the United States needs and will 
develop a great merchant, fleet to secure and extend her economic world 


.. position in all parts of the world. On.this triple basis of economic strength 
¿3 backed-by a navy and suitable code of international law.as indicated above, 
” the United States need not fear that advantage may be taken of her when 

: ‘neutral, for she will be too strong in her economic position and naval position. 
< The belligérents will hesitate long before offending the United States when 
_. the latter is neutral. They will not push their belligerent rights to the ut- 


most unless the United States is too weak in her navy to make a serious: 


` protest. Moreover, this economie reply is the proper one to make to those - 

“nations who see in our renunciation of superior, naval strength an op- 
» -portunity for their own political expansion for the purposes of economic: 
-a and preferential trade. A strong American Navy and Merchant Service 
_ ‘with a law of war favoring belligerent control of international trade tends to 


. prevent wars, and also to secure American rights and privileges during war 
~- in which we remain neutral and free to pursue diplomatice methods to gain.” 


'. our national ends in peace and war. 


THE FIRST YEAR OF THE PERMANENT COURT OF 
INTERNATIONAL JUSTICE 


By Manury O. Hupson 
Professor of Law, Harvard University 


The efforis made at the Hague Conference of 1907 to establish a Per- 
manent Court of Arbitral Justice in addition to the panel which we call the 
Permanent Court of Arbitration, bore fruit at the Paris Peace Conference 
in 1919 in Article 14 of the Covenant of the League of Nations. The task 
of establishing a new court was too delicate for the Peace Conference to 
undertake. So the Covenant stopped short with directing the Council of 
the League of Nations to formulate plans for a Permanent Court of Inter- 
national Justice, and submit them to the members of the League “for adop- 
tion.” The Council lost no time after its organization in discharging this 
responsibility. At its second session, in February, 1920, which was really 
its first session for the transaction of business, it set up a Committee of 
Jurists to draft a scheme.!’ This Committee deliberated through the sum- 
mer of 1920, and its draft project was submitted to the Council at San Se- 
bastian in August.? In November, 1920, the Council submitted the proj- 
ect, with amendments, to the first Assembly of the League, and on Decem- 
ber 13, 1920, the Assembly unanimously adopted a resolution approving the 
project with some further amendments.* As the Statute of the Permanent 
Court of International Justice, it was then adjoined to a “protocol of signa- 
ture” executed on December 16, 1920. This protocol was opened ‘‘for 
signature by the members of the League of Nations and by the states 
mentioned in the Annex to the Covenant of the League,” and it has now 
(December 1, 1922) been signed by forty-six members of the League, of 
which thirty-five have ratified.4 


1 League of Nations Oficial Journal, March, 1920, p. 33. 

2 Ibid., September, 1920, p. 318. See Dr. James Brown Scott’s Commentary on thé 
Project, published in 1920 as No. 35, Pamphlet Series of the Carnegie Endowment for Inter- 
national Peace, Division of International Law. 

3 Records of First Assembly, Plenary Meetings, p. 500. The protocol was approved by 
the Council on December 14, 1920. For the French and English texts of the Statute as 
finally adopted, see League of Nations Treaty Series, Vol. VI, p. 390. For the French and 
English texts of the Statute as originally drafted, the modifications of the Council and 
Assembly of the League of Nations, and the final text, see Proceedings of the American 
Society of International Law, 1920, pp. 43-78. For an Italian text, see 13 Rivista di Diritto 
Internazionale 478. 

‘The League of Nations Oficial Journal for September, 1922, p. 1025, lists thirty-four 
ratifications of the protocol and thirteen ratifications of the optional clause as to compulsory 
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In accordance with a provision in the Assembly resolution, referred to in. 


.. Y the protocol itself, the Statute came intoforce in September, 1921, on the 


i ratification of the protocol by a majority of the members of the League.’ 
: This made it possible for the judges and deputy-judges to be elected by the 

i Second Assembly then in session at Geneva, and the election was finished ` 
-on ‘September 16, 1921.6 All of the judges elected accepted within ‘one 

i : week, 7 and on December 1 the. Secretary General of the League summoned 


the RPE to meot at The plac on January 30, 1922. 


THE COURT'S FIRST SESSION Te 


a | The first session of the Court lasted from January 30 to March 24, 1922. 
| 


The formal opening was held in the Great Hall of Justice in the Peace Pal- 
‘ace on February 15, 1922, with addresses by M. Da Cunha, representing the 


‘Council of the League, Sir Eric Drummond, Secretary General of the 


‘League, M. van Karnebeek, Minister for Foreign Affairs of the Netherlands, - 
‘Dr. Patijn, Burgomaster of The Hague, and Judge Loder, President of the 
‘Court.®. All of. the judges were present, except Judge Barbosa and Judge 
` de Bustamante, whose places were taken by Deputy-Judges Yovanovitch 


: and Beichmann. After it assembled, the Court invited the other two dep- 


‘ 


uty-judges to be present, and Deputy-Judge Negulesco accepted this invi- 
‘tation, but Deputy-Judge Wang. was then engaged at the ‘Washington Con- 
. ference and had to decline. The chief items on the agenda for this first 


: Sessiori were the election of officers and the promulgation of rules of pro- 


-*gedure, though many other formal questions had to be disposed of in con- 
- nection with the organization of the Court.? Judge Loder of Holland was 
selected President of the Court, and Judge Weiss, Vice-President. For the 


: important administrative post of Registrar, the Court appointed Mr. Ake 


‘ Hammarskjöld, who, as a member of the Secretariat of the League of Na- 
-` tions, had rendered invaluable service both in connection with the work of 


the Committee of Jurists i in 1920 and in connection with the election of the 


i 


l Jirisdiction. See also League of Nations Treaty Series, Vol. VI, p. 411. On September 20, 


1922, the Secretary General notified the members of the League of the thirty-fifth ; ratifica- 
tion of the protocol and the fourteenth ratification of the optional clause by Esthonia. 


-" Tt seems that no formal declaration was ever made of the precise date on which the 


| twenty-fifth ratification (the League then had forty-eight members) was effected, But on 

Ga 8, 1921, the Secretary General reported to the Second Assembly that twenty- 
ekht states had ratified.- Records of the Second Assembly, Plenary Meetings, p. 161. 

- 6 An-account of the first election, by Dr. James Brown Scott, was published in 15 Ameri- 

con Journal of International Law 556. See also 39. South African Law J ourhal 14. 


+ + Records of Second Assembly, Plenary Meetings, p. 293. 


is League of Nations Oficial Journal, April, 1922, p. 306. 

to See John Bassett Moore, “The Organization of the Permanent Court of International 
` “Justice,” 22 Columbia Law Review 497. Of the numerous questions of a formal nature which 
ceme before the Court, some were handled in consultation with the Council of the League. 
On the rank and title of the judges, for instance, see League of Nations Oficial Journal, 
Sune, 1922, p. 568; on the financial administration of the Court, see ibid., p. 564. 


i 


fi 
! 


FIRST YEAR OF PERMANENT COURT OF INTERNATIONAL JUSTICE 17 


judges by the Second Assembly. The special chambers provided for by the 
Statute of the Court (Articles 26, 27, and 29) were constituted as follows: ` 
the Chamber of Summary Procedure, Judges Loder, Weiss, and Huber; 
the Chamber for Labor Cases, Lord Finlay, Judges.de Bustamante, Alta- 
mira, Anzilotti and Huber; and the Chamber for Transit and Communica- 
tions Cases, Judges Weiss, Barbosa, Nyholm, Moore, and Oda. 

The most.important task at the first session was the drafting of rules of 
procedure. ‘Fortunately, no attempt. was ‘made in the Statute itself to 
harness the Court with detailed procedural limitations, and in this respect 
its position is like that of the Supreme Court of the United States which has 
enjoyed some rule-making authority since its establishment.!° It is pro- 
~ vided ‘in.the Statute (Article 30) that “the Court shall frame rules regulating 

its procedure. In particular, it shall lay down rules for summary pro- 
cedure.” Three drafts of a reglement were laid before the Court, and were 
carefully studied, first by a committee of five judges and later by the plenary 
bench. It was decided that no attempt should be made to draft a complete 
code, but that the reglement should supplement the provisions in the Statute, 
dealing with questions of organization left open by the Statute’ as well as 
with questions of procedure.“ As it was adopted on 1 March 24, 1922, the’ 
reglement contains seventy-five articles; a first’ chapter of thirty-one articles 
dealing with the constitution and working of the Court, and a second chapter 
of forty-four articles dealing with procedure: - The procedure adopted’ 
makes no wide departures, in its general outline, from the procedure before, 
the tribunals-of the Permanent Court of Arbitration.“ Both contentious: 
and advisory procedure are provided for, the latter being necessary in con- 
nection with the Court’s function of giving advisory ee when requested 
by the Council or the Assembly of the League." 

10 See the address of Chief Justice Taft before the American Bar Association, Aigat 10, 
1922, reprinted in American, Bar Association Journal, October, 1922, p. 601. On the regu- 
lation of procedure by Rules of Court in. the United States, see 13 Law Series, Missouri 
Bulletin 3. 

1 See Mr. Hammarskjöld’s valuable and authoritative study of the reglement, in 3 Revue 

„de Droit International et de Legislation Comparée (3d Series), p. 125. 
. 18 The Rules of Court have been reprinted in 16 American Journal-of International Law 
(Supp.), p. 173; 22 Columbia Law Review 518; 3 Revue de Droit International et de Legis- 
lation Comparée (34 Series), p. 245; 14 Rivista di Diritto Internazionale 238. See also the 
volume entitled “The Permanent Court of International Justice, Statute and Rules,” pub- 
lished by the International Intermediary Institute at The Hague, in 1922; and Niemeyer’s, 
Zeitschrift fir Internationales Recht, Vol. XXX, p. 200. 

13 Compare, for instance, Articles 39 and. 40 of the Rules of Court with Article 63 of the 
Convention on the Pacific Settlement. of International Disputes of 1907. 

u“ Judge Moore has. described ‘this giving of advisory. opinions as “obviously not a judicial 
function,” 22 Columbia Law Review 507. But it is not strange to American lawyers to have 
this function in the hands of a court. The Supreme Judicial Court of Massachusetts has 
had the duty of giving advisory opinions to the executive and legislative departments of the 
government since 1780, See Thayer, Legal Essays, p. 42. On the weight to be given to 
advisory opinions, see Perkins v. Westwood (1917) 226 Mass. 268, 271. 
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- ; ‘THE COURT OPEN TO ALL STATES 
` The, Council and Assembly recognized. from the-beginning that the Court 
G "ought to be open to states not members of the League. The Committee of 
oy ‘Jurists had provided in its draft that the Court should be open to all states 
“named in the Annex to the Covenant as “of right,” and also to other states, 
and, had left it to the Council to determine the conditions on which states 
‘not members of the League should have access to it. This provision was 
x amended slightly i in the Assembly, and the final Statute (Article 35) leaves - 
| the Court open to members of the League and states mentioned in the Annex 
a to the Covenant, with the addition that “the conditions under which ‘the. 
' Court shall. be open to other States shall . . . be laid down by the. 
` Council, but in no case shall such provisions place the parties in a position of 
= ' inequality before the Court.” It was this feature which led Dr. David 
`- Jayne Hill to “observe” that “it is not a universal Court but the private . 
: court of the League.” Yet the Court has always been open to states 
` named in the Annex to the Covenant, of which Ecuador, the United States, 
Ba ae the Hedjaz are not members of the League. 
“+ The judges of the Court seem to have been alive to this question from the 
: start. On February 21, 1922, the President of the Court requested the 
© Council to inform the Court how it proposed to exercise its powers in this 
respect, whether by general rules applicable to all cases, or by special pro~. 
“wision for particular cases as they. should arise. The Council considered 
the-matter at its eighteenth session in Geneva on May 12, 1922, and adopted ` 
“a resolution opening the Court to a state which is not a member of the League’ 
of Nations.or mentioned in the Annex to the Covenant, on condition “that ' 
stich. State shall previously have deposited with. the ‘Registrar of the Court 
a’déclaration by which it accepts the jurisdiction of the Court’ and shall 
undertake “to carry out in full good faith the decision or decisions of the. 
` Court and not to resort to war against a State complying therewith.” 1! 
ey provided, also, that such a declaration may be particular or general, 
` and that any question as to the validity of a declaration shall be decided by’ ' 
“the Court itself. The effect of the action taken by the Council is to remove: 
` all: ‘possible grounds for contending that the, Court is not a world court, open 
“to ‘all states on terms of equality. 


E 





ar) THE SECOND SESSION AND THE THREE ADVISORY OPINIONS 


At its first session, no matters had. been submitted to the Court for its: 
- opinion or decision. But when the second session (generally spoken of as: 


3516 American Journal of International Law 60. Cf. Rougier, L'Organisation de la Cour 
Permanente de Justice Internationale, 108 Revue Politique et Parlementaire 177, 188. 

738 League c of Nations Official Journal, June, 1922, pp. 526, 609. The Minutes of the Coun- . 
cil, meeting of May 12, 1922, contain a statement that “it was agreed that the revised text 
of the resolution should be submitted to the Council at a later meeting.” This may have ` 
_ been for the purpose of enabling the Court itself to express an opinion on the. resolution..- 
No further consideration seems to have been given to the matter by the Council. 
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the first regular session) was begun on June 15, 1922, two requests for ad- 
visory opinions were before the Court, and before the session was ended a 
third request came from the Council. All three questions related to the 
activities of the International Labor Organization created by Part XIII of 
the Treaty of Versailles and corresponding parts of the other treaties of 
peace negotiated at Paris. 


Nomination of Delegates to the International Labor Conference 


At the third session of the International Labor Conference, held at Ge- 
neva, from October 25 to November 18, 1921, a protest was made against 
the acceptance by the conference of the credentials of the Workers’ Dele- 
gate named by the Netherlands Government. At the first session of the 
conference in Washington, in 1919, and at the second session in Genoa in 
1920, the Workers’ Delegate of the Netherlands had been nominated in 
agreement with the Netherlands Confederation of Trade Unions. But the 
Workers’ Delegate at the third session in 1921 was nominated in agreement 
with the Confederation of Catholic Trades Unions, the Confederation of 
Christian Trades Unions, and the Netherlands General Confederation of 
Trades Unions, but not in agreement with the Netherlands Confederation of 
Trades Unions. The last named had a membership of 218,596; the three 
others had a total membership of 282,455, though no one had a membership 
of more than 155,642. The Netherlands Confederation of Trades Unions 
protested against the nomination, by a letter sent to the International Labor 
Office on October 22, 1921, on the ground that the nomination constituted a 
violation of the provision in Article 389 of the Treaty of Versailles, that the 
delegates be “chosen in agreement with the industrial organizations, if 
such organizations exist, which are most representative of employers or 
workpeople, as the case may be, in their respective countries.” The protest 
was considered by the International Labor Conference, which is expressly 
authorized by the Treaty of Versailles (Article 389) to scrutinize the cre- 
dentials of delegates and to refuse to admit any delegate not properly nom- 
inated. It was decided to admit the delegate nominated by the Nether- 
Jands Government in spite of the protest, but the conference then adopted a 
resolution asking the Governing Body of the International Labor Office to 
request the Council of the League of Nations to obtain from the Court an 
opinion as to the interpretation of Article 889, and as to the rules which 
should be observed in the appointment of non-government delegates to the 
International Labor Conference. On March 17, 1922, the Director of the 
International Labor Office informed the Council of the decision of the Gov- 
erning Body to ask the Council to request the Court for an opinion. On 
May 12, 1922, the Council adopted a resolution requesting the Court to 
give an advisory opinion on the question: “Was the Workers’ Delegate 
for the Netherlands at the Third Session of the International Labor Confer- 


W League of Nations Official Journal, June, 1921, pp. 528, 610. 
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; ence doniatt in. accordance with the provisions of paragraph 3 of Article 

' 89 of the. Treaty of Versailles?”’!* _ By a letter dated May 22, 1922, the 
; _ Court was informed of this request by the Secretary General of the League. 
f In compliance with Article 73 of the Court’ reglement, notice of the request 


‘was at once giveti to all members of the League, to other states named in , ` 


tine Annex of the Covenant, and it was communicated. to Germany and 
‘Hungary, Germany being a member-of the International Labor Organiza- 
"tión. “An interesting precedent was set, also, in sending notice to the Inter+ 
_ national Association for the Legal Protection of Workers, the. International 
‘Federation of Christian Trades Unions, and wae ‘International Reatrancy of 
‘Lrades Unions. 
$. The Court was thus seised of the question fen it met on June 15, 1922; 
, It decided to- héat in public the representatives’ of any government and of. 
any. international. organization which desired. to be heard. It heard oral 
statements on behalf of the British and Netherlands Governments, and the 
‘ International Federation of Trades Unions, the International Fedération. 
Of Christian Trades Unions, and the International Labor Office? It also | 
y received documents from the International Labor Office, the Netherlands: 
. Government, and the Netherlands General Confederation of Trades Unions: 
On July 31, 1922, the Court gave the unanimous opinion” that the Nether, 
lands nomination had complied with Article 389 of the Treaty of Versailles. 
s The main ground of the opinion was that in a country where there are several 
organizations of workers, all of these, organizations should be taken into 
z consideration i in the nomination of a Workers’ Delegate, and not merely 
that one which has the largest membership even if the one may be the “most 
representative.” An issue which has been recurring since the first session 
-of the International Labor Conference” is thus put at rest. The Court’s. 
opinion was duly communicated to the Council, and by the Council to the 
i Director of the International Labor Office... - 


a 
; a p Agrivaltaral Labor and the I nianotonal. Tabo Organization 
“tat the sixtéenth session of the Council, on January 13, 1922, the repre- f 
‘sentative of France asked the Council to request the Court to give its opinion ` 
whether the International Labor Organization has competence to deal with” 
- questions as to agricultural labor.” | At the first session of the International 


Labor Conference i in Washington,’ in 1919, it had been decided to- ‘place on > 


4 18 This formulation of the question was ‘criticized by the Netherlands Government, i 
in a communication dated June 7, 1922. 

ns) The proceedings of the Court on June 22, 24; 26, 29, and 30 have been reprinted i in the 
International. Labor Office Oficial Bulletin, July 19, 1922, pp. 33-92. See also 49 Journal 
dus ‘Droit International (Clunet) 460. 
- ‘20 Publications of Permanent Court of International Justice, Series B; No. 2. The text 
is reproduced i in the International Labor Office Oficial Bulletin’, August 16, 1922, p. 291. 

: 21 See Minutes of First International Labor Conference, 1919, pp. 206-7. 

. *\League of Nations. Off cial Journal, February, 1922, P- 106. $ 
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the agenda of a future session the subject of agricultural labor.* In pur- 

' ‘suance of this action, the agenda of the third session included three items 
relating to agricultural labor. Shortly before the opening of the-session, the 
French Government raised the question of competence. On October 27, 
1921, the conference, by a vote of 74 to 20, declared itself to be competent, 
and it later ‘adopted several measures, draft conventions and recommenda- 
tions, dealing with the protection of agricultural workers. Thus the matter 
stood when, without raising the question in the Governing Body of the Inter- 
national Labor Office, the French. Government presented: its request to the 
Council. No action was taken by the Council in January; but on May 12, 
1922, the Council voted to'request the Court for an advisory opinion on the 

` question: “Does the.competence of the International Labor Organization 
extend to the international regulation of the conditions of labor of persons 
employed in agriculture?” On May 22, 1922, the request was transmitted 
to ‘the Court by the Secretary General. Notice of ‘the request was given 
to all members of the League, to other states named in the Annex to the 
Covenant, and’ communicated to Germany and Hungary. The following 
organizations were notified also: the International Federation of Agricultural 
Trades Unions, the International League of Agricultural Associations, the 
International’ Agricultural Commission, the International Federation of 
Christian Unions of Land’ Workers, the International Federation of Land’ 
Workers, the International Institute of Agriculture at Rome, the Interna- 
tional Federation of Trades Unions, and the International Association for 
the Legal Protection of Workers. 

The Court was thus seised of the question when it met on June 15, 1922. 
Oral statements were’ heard on behalf of the,French, the British, the Portu- 
gese, and the Hungarian Governments.” It is notable that.Hungary was 
not yet a member of the League. Arguments were also made on behalf of 
the International Agricultural Commission, .the International Labor Office, 
and the International Federation of Trades Unions. On August 12,, 1922, 
the Court gave the opinion ** that the competence of the International Labor 
Organization does extend to international -regulation of the conditions of 
labor of persons employed in agriculture; but only eight of the judges agreed 
on this, Deputy-Judge Beichmann 27 having been compelled to leave before 


23 Minutes of First International Labor Conference, 1919, p. 199. 

2 League of Nations Official Journal, June 1922, p. 528. 

% The arguments were held on July 3, 4, 5, 6, and 10; they are reproduced i in the Inter- 
national Labor Office Oficial Bulletin, July 26, 1922, pp. 122-207. For supplementary 
memoranda submitted by MM. de Lapradelle and Albert Thomas, see International Labor 
Office Official Bulletin, August 30, 1922, pp. 312-327. 

6 Publications of Permanent Court of International Justice, Series B, No. 1. The text 
is reproduced in the International Labor Office Oficial Bulletin, 6 Septėmber 1922, p. 339. 

27 Judge Barbosa and Judge Huber did not attend the session of the Court which lasted 
from June 15 to August 12, 1922. . They were replaced by Deputy-Judges Beichmann and 
Negulesvo. i TE 
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| . the terms of the onion were finally settled; and Judge Weiss an 
: “Judge Negulesco declaring that they were “unable to concur in t 
igiven by the Court.”. No reasons were given by the dissenti 
“The: majority found the language of the Treaty of Versailles fi 
‘ambiguity on the point, and thought that “ every argument us 
‘exclusion of agriculture might with equal force be used for the e: 
navigation and fisheries,” Weight was also attached tothe fa 
` various times action taken under the. treaty had been predicated 
‘sumption of competence. The opinion of the Court was: duly 
“seated to the Council, and by the Council to one French Governm« 


i Agricultural Production and the I pinaka Labor On ganizı 


l Y On June 13, 1922, the French Government, addressed a comr 
: 5 the Secretary General, asking that the Council request the Co: 
f ; “supplementary opinion” (wis complémentaire) on the following 
l Does examination of proposals for the organization -and devel 
‘ methods of agricultural production, and of other questions of a like 
i fall within the competence of the International Labor Organizati 
-Was stated to be the desire of the French Government that the « 
“the competence of the Labor Organization should be examinec 
‘bearings by the Court, and it was suggested that the question . 
“cultural labor then pending might be consolidated with the newt 
‘to agricultural production. When he was informed of the new 
-Director of the International Labor Office expressed “surprise a 
“at ‘the procedure followed by the French Government in appro 
Council without first bringing the matter before the Governing P 
International Labor Office, and declared “categorically” that 
. national Labor Organization did not claim to have compete 
j agricultural production. It was explained that negotiations. bi 
International Labor Office and the International Institute oC j 
: had brought a common view to the two organizations, that ‘ 
production” was more properly within the sphere of the latter or, 
On July 18, 1922, at its nineteenth session, the Council considered 
demand, and decided to ask the Court for an opinion as the Freni 
‘ment requested,* and its decision was-at once transmitted to 
which was then considering the question of competence as to a 
labor. Due. notification was sent to all members of the League « 


38 : The opinion was not without its repercussions in various countries, partiet 
It gave rise to most unfortunate recriminations in Le Temps of August 17, 1$ 
+29% The text of M. Poincaré’s Tettei is reproduced in League of Nations Of 
August, 1922, p. 892. 
: '307Fhe very forceful memorandum of the International Labor Office is repre 
League of Nations Official Journal, August, 1922, p. 896. 
: 1] Tagi of Nations Oficial Journal, August, 1922, p. 794. 
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all other states named in the Annex to the Covenant, to Germany, Hun- 
gary, and to the International Institute of Agriculture. ` 

The Court was thus in session when it became seised of this third ques- 
tion. It heard arguments on behalf of the French Government and the 
International Labor Office.2 On August 12, 1922, the Court expressed 
the unanimous opinion® that while the organization and development of the 
“means of production” are not committed to the International Labor 
Organization, it is not necessary for the Organization to “exclude totally 
from its consideration the effect upon production of measures which it may 
seek to promote for the benefit of the workers.” The Court found it im- 
possible to pass on the Labor Organization’s competence as to “other ques- 
tions of a like character.” The opinion of the Court was duly communi- 
cated to the Council, and by the Council to the French Government. 

The first regular session of the Court was entirely occupied with these 
three matters. Between June 15 and August 12 fifty meetings were held, 
fifteen of them in public. i 


OTHER QUESTIONS REFERRED TO THE COURT 
4 


On August 11, 1922, the British Government addressed a communication 
to the Secretary General of the League asking that the following item be 
placed on the agenda of the Council for its next meeting: “Dispute between 
France and Great Britain as to the Nationality Decrees issued in Tunis and 
Morocco (French Zone) on November 8, 1921, and their application to 
British subjects, the French Government having refused to submit the legal 
questions involved to arbitration.” The matter was later made the subject 
of “friendly conversations” between the French and British representa- 
tives on the Council. It came before the Council itself on October 4, 1922, 
and the following action was taken: “The Council decides to refer to the 
Permanent Court of International Justice for its opinion the question 
whether the dispute referred to is or is not by international law solely a mat- 
ter of domestic jurisdiction (Article 15, paragraph 8 of the Covenant).” 
The Council also took note of an agreement between the two governments 
that if the Court should decide that the matter is not solely a matter of 
domestic jurisdiction, the whole dispute should be referred to arbitration or 
to judicial settlement. The Court became formally seised of the question on 
November 6, 1922, and will meet to consider it on January 9, 1923. 

32 M. de Lapradelle’s argument before the Court on August 3, 1922, is reprinted in the 
International Labor Office Oficial Bulletin, September 13, 1922, p.389. M. Albert Thomas’ 
argument on August 8, 1922, is reprinted in ibid., p. 398. 

3 Publications of the Permanent Court of International Justice, Series B, No. 3. The 
text is reproduced in the International Labor Office Official Bulletin, September 18, 1922, 

. 377. 
į % This opinion, like the second, was rendered in French and English, the English being 
authoritative. The Court’s first opinion was rendered in French and English, the French 
being authoritative. 
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Announcement has also been made of a decision by the Conference of 
Ambassadors on October 26, 1922, to ask the Council to refer to the Court 
a question 'regarding the régime of the Kiel Canal under Article 380 of the 
Treaty of Versailles.” The question has been discussed between the Allied 
Powers and Germany since 1920 when passage through the Canal was refused 
by Germany to a French ship carrying munitions to Poland, during the war 
between Poland and Russia. 


JURISDICTION OF THE COURT 


Although the Council and Assembly refused to include in the final Statute 
of the Court the provisions for “compulsory jurisdiction” which were recom- 
mended by the Committee of Jurists,** the protocol contains an “optional 
clause” to be signed by states desiring to “(accept as compulsory ipso facto 
and without special convention, the jurisdiction” described in Article 36 of 
the Statute. This ‘‘optional clause” has now (December 1, 1922) been 
accepted and put into force among themselves by fourteen states, 3 including 
the following: Austria, Brazil, Bulgaria, China, Denmark, Esthonia, Haiti, 
Lithuania, Netherlands, Norway, Portugal, Sweden, Switzerland, Uruguay. 

In‘addition to this, however, a number of special treaties confer on the 
Court a jurisdiction which may be called “compulsory”. The Treaty of 
Versailles with Germany, the Treaty of St. Germain with Austria; the 
Treaty of Neuilly with Bulgaria, and the Treaty of Trianon with Hungary, 
all contain provisions which make obligatory the reference to the Court of 
certain disputes.38 The special treaties for the protection of minorities, 
concluded by the Principal Allied and Associated Powers with Poland, 
Czecho-Slovakia, Roumania, Jugoslavia, Greece, and Armenia,* give the 
Court obligatory jurisdiction of certain questions. The statute annexed 
to the Barcelona Convention on Freedom of Transit (Article 13) and the 
statute annexed to the Barcelona Convention on Navigable Waterways 
(Article 22) both confer jurisdiction on the Court.4 Likewise the Con- 

3 New York Times, October 27, 1922. 

% For an appraisal of this action, see Judge Loder’s illuminating paper in the British 
Year-Book of International Law, 1921-22, p. 6. 

3? League of Nations Official Journal, September, 1922, p. 1025. Esthonia ratified the 

‘optional clause on June 29, 1922, but the Secretary General was not notified of it until 
September 16, 1922. 

38 These articles of the various treaties are listed in the author’s article on “‘The Perma- 
nent Court of International Justice,” 35 Harvard Law Review, 245, 260. See also the fuller 
‘and most useful article by Professor Blociszewski, “De la Competence de la Cour Permanente 
de Justice Internationale,” Revue Genérale de Droit International Public, 1922, p. 23. The 
peace treaties also contain a number of provisions for handling disputes as the League of 
Nations may provide. See also Sophy Sanger, “The Permanent Court of International 
Justice and Labor Cases,” Proceedings of the International Law Association 1921, p. 46. 

39 The treaties with Greece and Armenia have not been ratified. 

40 On the ratifications of these Barcelona Conventions, see League of Nations Official 
Journal, September, 1922, p. 1025. The texts of the Barcelona Conventions have been 
published in League of Nations Official Journal, Treaty Series, Vol. VIL, p. 11 et seg. 
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vention on the Regulation of Aerial Traffic of October 13, 1919 (Article 
37). 

On November 17, 1921, the Czecho-Slovak Government informed the 
Secretary General of the League that it had entered into a special agree- 
ment with Poland, “in which among other things prominence is given to the 
idea of settling all future disputes between the two states by means of com- 
pulsory arbitration,” and stating that “it is intended if necessary to appeal 
to the Court of International Justice set up by the League.” On Decem- 
ber 21, 1921, the Secretary General was informed of a somewhat similar 
agreement between Austria and Czecho-Slovakia. 

The Court has an extensive jurisdiction with reference to the interpreta- 
tion and application of the mandates. The five “O” mandates, as they 
were finally approved by the Council on December 17, 1921,* contain the 
following clause: 

The Mandatory agrees that if any dispute whatever should arise 
between the Mandatory and another Member of the League of Nations 
relating to the interpretation or the application of the provisions of the 
mandate, such dispute, if it cannot be settled by negotiation, shall be 


submitted to the Permanent Court of International Justice provided 
for by Article 14 of the Covenant of the League of Nations. 


A similar clause was included in the “B” mandates approved by the Coun- 
cil on July 20, 1922“—the Belgian and British Mandates for East Africa, 
and the British and French mandates for Togoland and the Cameroons. 
The British mandate for East Africa contains“ the additional provision 
that “States Members of the League of Nations may likewise bring any 
claims on behalf of their nationals for infractions of their rights under this 
mandate before the said Court for decision.” On July 24, 1922, the Council 
approved two ʻA” mandates, the British mandate for Palestine“ and the 
French mandate for Syria and the Lebanon,*”? which include a provision 
similar to that found in the “C” and “B” mandates. . 

It is significant also that in the recent Treaty of Baghdad, of October 10, 
1922, between Great Britain and Iraq, it is provided (Article 17) that “any 
difference that may arise between the High Contracting Parties as to the 
interpretation of the provisions of this Treaty shall be referred to the Per- 
manent Court of International Justice.” 48 

4 British White Papers, 1920, Cmd. 670. i 

4 League of Nations Official Journal, January, 1922, p. 59. Apparently, this agreement 
has not yet been registered with the Secretariat. The notification was published in League 
of Nations Official Journal, January, 1922, p. 60. 

4 League of Nations Oficial Journal, January-February, 1921, pp. 84-95. The text of 
the Japanese mandate, including this article, is recited in the treaty between the United 
States and Japan of February 11, 1922, reproduced in 16 American Journal of International 
Law (Supp.) p. 94. 

44 League of Nations Oficial Journal, August, 1922, pp. 847-892. 


4 Ibid., p. 865. 46 Ibid., p. 1007. 47 Toid., p. 1013. 
48 British White Papers, 1922, Cmd. 1757, p. 5. 


26 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


FINANCES OF THE COURT 


It is provided by the Statute of the Court (Article 33) that its expenses 
“shall be borne by the League of Nations in such a manner as shall be de- 
cided by the Assembly upon the proposal of the Council.” On July 17, 
1922, the Council passed a resolution proposing to the Assembly that “the 
expenses of the Court shall, for the present, be incorporated in the general 
budget of the League and paid out of the ordinary funds of the League.” * 
This proposal was accepted by the Third Assembly on September 29, 1922, 
by incorporating into the budget of the League for 1923 an item of 1,800,000 
gold francs for the Court.*° Under the new baréme for allocation of ex- 
penses, adopted by the Third Assembly on September 30, 1922, * the largest 
quota, ninety-five units, is paid by the British Empire, exclusive of the Do- 
minions; her share of the 1923 budget will therefore be 189,194 gold francs. 

The salaries of the judges were fixed by the First Assembly on December 
18, 1920.5 Special ad hoc judges, selected in accordance with Article 31 of 
the Court Statute, and technical assessors, selected in accordance with 
Articles 26 and 27 of the Court Statute, will receive fixed indemnities. ® 


RECEPTION OF THE COURT 


Of course, the real test of the reception of the Court by the peoples of the 
world will come in the action of their governments as disputes arise. It is 
too early to say whether the new Court will be generally utilized, in prefer- 
ence to arbitration before tribunals of the Permanent Court of Arbitration 
and tribunals independently set up by special agreement. By the agree- 
ment of June 30, 1921, the United States and Norway created a special 
tribunal to arbitrate the claim of Norway to compensation for the seizure 
of ships under construction in the United States in 1917;5 but that agree- 
ment was made before the new Court was in being. Quite recently, on No- 
vember 1, 1922, Great Britain and Costa Rica have chosen Chief Justice 
Taft as arbiter of a dispute. No doubt instances will continue to arise in 
which a smaller tribunal of specially picked judges will be preferred to the 
new Court. But the field is large in which resort must be had to the per- 
manent body, and its first year is very reassuring in this respect. 

Even more encouraging than its record to date is the acclaim with which 


49 League of Nations Oficial Journal, August, 1922, p. 787. 

50 The expenses of organizing and maintaining the Court to date have been: for 1920, 
124,499 gold francs; for 1921, 339,603 gold francs; for 1922, 1,500,000 gold franes. See 
League of Nations Audited Accounts for Third Fiscal Period, Doc. A. 13 (1). 1922. X. 

5t Document C. 715. M. 427, 1922. X. 

8 Records of the First Assembly, Plenary Meetings, p. 765. 

58 League of Nations Official Journal, August, 1922, p. 786; ibid., Spec. Supp. No. 9, p. 11. 
“The Assembly resolution to this effect was adopted on September 23, 1922. 

54, 5. Treaty Series, No. 654, 

55 New York Times, November 2, 1922. 
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the establishment of the Court has been heralded by lawyers during the 
past two years. Adverse criticism has been very rare, and scepticism has 
seldom been voiced. The attitude, generally expressed by the legal profes- 
sion, is like that of the ex-Attorney General of England, Sir Ernest Pollock— 
“ May we not as lawyers regard the establishment of an International Court 
of Justice as an advance in the science which we pursue?” In America, 
the comment has been almost universally favorable.” Dean Wigmore 
exclaimed with jubilation that “it should have given to every lawyer a 
thrill of cosmic vibration” to learn of the establishment of the Court;®® 
and Dr. James Brown Scott exults that “one dream of the ages has been. 
realized in our time.’”’5® American confidence has been increased, also, by 
the satisfaction with which lawyers throughout the United States have re- 
ceived the election of John Bassett Moore as one of the judges. 

While the Government of the United States has taken no action with 
reference to the Court and has not in any way given its support, indications 
are not lacking that the establishment of the Court has received the cordial 

-approval of Secretary Hughes, who in his address at Boston, on October 30, 
1922, declared: 


I believe that suitable arrangements can be made for the participa- 
tion by this Government in the election of judges of the international 


ts In 1 Cambridge Law Journal 41. 

53 See Chief Justice Taft in 8 American Bar Association Journal 569; John Bassett Moore, 
in 22 Columbia Law Review 497; Elihu Root in 6 American Bar Association Journal, p. 181 
(reprinted in 9 Kentucky Law Journal 109); John W. Davis in 8 American Bar Association 
Journal 77 (reprinted in 28 West Virginia Law Quarterly 161); W. J. Curtis in 8 American Bar 
Association Journal 158; William D. Guthrie in 66 N. Y. Law Journal 1401; EB. D. Dickinson 
in 11 Michigan Law Review 413; Frank E. Hinckley in 10 California Law Review 103; David 
Jayne Hill, in 14 American Journal of International Law 387; R. L. Buell, in Current History 
for December, 1922; E. M. Borchard in 4 Illinois Law Quarterly 67; Manley O. Hudson, in 
35 Harvard Law Review 245, and 8 American Bar Association Journal 83. See also the 
various papers in The Annals, July, 1921, pp. 98-137. See also Lord Sterndale, in 66 
Solicitors’ Journal 393; Lord Sumner, in 151 Law Times 349; Sir Erle Richards, in the 
British Year Book of International Law, 1921-22, p. 1; Lord Phillimore, in Transactions of 
Grotius Society, Vol. VI, p. 89; William Latey, in 4 Journal of Comparative Legislation and 
International Law, (3d ser.), p.89; F. N. Keen, in League of Nations Union Pamphlets, No. 91; 
Newton W. Rowell, in 1921 Proceedings of Canadian Bar Association, p. 162; editorials in 
66 Solicitors’ Law Journal 275—“ a solid gain to civilization and the peace of the world”; 58 
Canada Law Journal 81; 38 South African Law Journal 63; 39 ibid., 14,207. See also Rueg- 
ger, La Constitution de la Cour Permanente de Justice Internationale, La Revue de Geneve, Feb- 
ruary, 1922, p. 271; Altamira, El Proceso Ideologico del Proyécto de Tribunal de Justicia 
Internacional (Madrid, 1921); Bourquin, 2 Revue de Droit International et Legislation Com- 
parée (8d Ser.) 17; Yamada, 21 Japanese Review of International Law, Nos. 2 and 6; 
Morellet, “L'Organisation de la Cour Permanente de Justice Iniernationale (1921); Cosme de 
la Torriente, “Cuba, Bustamante y el Tribunal Permanente de Justicia Internacional,” in 
Carnegie Endowment, Year Book, 1922, p. 155. An English translation of the last-named 
is published in the pamphlets of the International Conciliation, New York, No. 178. 

58 In 16 Illinois Law Review 207. 

8915 American Journal of International Law, p. 558. 


28 THE AMERICAN JOURNAL OF INTERNATIONAL LAW ` 


court which has been set up, so that this Government may give it 
formal support to that court as an independent tribunal of internationa 
justice. i . 


In other countries, American support of the Court seems also to be counter 
on. Dr. Bellot, addressing the University College in London in May; 1921 


"declared that “whether the United States entered the League or not, h 


was assured that she would never willingly let die a court in the creation o 
which she had played a great part, which formed a replica of her own Su 
preme Court, and which constituted a living expression of her own hig 
ideals.” * i . 


60 New York Times, October 31, 1922. & 151 Law Times 349. 


SOME LEGAL ASPECTS OF THE JAPANESE QUESTION 


By Raymond Lzsuiz BUELL 
Harvard University 


It would be difficult to find a better illustration of the dependence of 
politics upon law! than in America’s Japanese problem. Our attitude 
toward the Oriental has been crystallized in legislation. And much of the 
popular prejudice against the Japanese arises out of a conflict of legal prin- ° 
ciples over which they as individuals have no control. This article does 
not propose to discuss the policy which should be followed: in regard to 
Japanese immigration or to. the treatment of Japanese residents already 
here. But it merely attempts to set forth the legal aspects of the problem 
which must be considered before it can really be solved. 


NATURALIZATION 


Unlike an European, a Japanese alien cannot become a citizen of the 
United States. Different courts have ruled that he is “ineligible to citizen- . 
ship.”? Yet Congress has never passed a law barring Japanese from natural- 
ization as it has the Chinese. Despite the rulings of lower tribunals, many 
Japanese contend that the term “free white person” “—who may be natural- 
ized—should be interpreted so as to include themselves. Their argument 
has been as follows: 

In 1873-1874 the Revised Statutes of the United States were for the 
first time compiled, Title XXX of which dealt with naturalization (sections 
2165-2174). Section 2165 of this Title declared, “ An alien may be admitted 
to become a citizen of the United States in the following manner, and not 
otherwise.” Section 2169 declared, “The provisions of this Title shall apply 
to aliens of African nativity and to persons of African descent.’’> Nowhere 
in this Title was any reference made to “free white persons.” Under sec- 
tion 2165, aliens of all races were eligible. But how was section 2169 to be 
interpreted? If it was really a restrictive clause, limiting the scope of 
section 2165, it meant that no aliens except negroes were eligible to citizen- 


1 Cf. Bluntschli, Lehre vom Modernen Stat, Vol. I, p. 3. 

2In re Satto, 62 Fed. 126; In re Yamashita, 30 Wash. 234, 70 Pac. 482; In re Buntaro 
Kumagai, 163 Fed. 922; Bessho v. U. S., 178 Fed. 245. ` 

3 Chinese Restriction Act of 1882, 22 Stat. 61, ch. 126, sec. 14. 

4 This phrase was originally used in the first naturalization statute, approved March 26, 
1790, 1 Stat. 103, ch. 3. ? 

5 The right of naturalization was first extended to negro aliens in the act of July 14, 1870, 
16 Stat. 256, ch. 254, sec. 7. 
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ship—a ridiculous interpretation. But if it was a clause introduced merely 
to emphasize the revolutionary fact that negroes now could acquire citizen- 
ship, section 2165 would make all aliens, including negroes (and Japanese), 
eligible to be naturalized. 

When Congress awoke to the omission of the words “free white persons,” 
it amended section 2169 in 1875 so as to read, “The provisions of this Title 
shall apply to aliens [being free white persons, and to aliens] of African 
nativity and to persons of African descent.”® But section 2165 was left 
unchanged ?—“an alien” might still be naturalized “in the following manner, 
and not otherwise.” As we have just seen, section 2165 must have been 
the controlling section between the years 1873-1875. It is the contention 
of the Japanese that the alterations made in section 2169 in 1875 did not 
convert it from an explanatory into a restrictive clause, but that the words 
“free white persons” were merely introduced for the sake of emphasis. 
If this argument is sound, section 2165, which is substantially incorporated 
in section 4 of the Naturalization Act of 1906, would still be the control- 
ling section, and Japanese would be eligible to citizenship. 

In the second place, the Japanese claim that they are not Mongolian, 
but Caucasian in origin, and that, therefore, they are “free white persons” 
from the standpoint of anthropology and of ethnology—a subject into wihch 
it is not necessary here to enter.® 

Thirdly, they also assert that the term “free white person” is a catch-all 
phrase, including all races and nationalities not specifically mentioned by 
statute. For example, the state and federal censuses for a long time enumer- 
ated only whites, negroes and Indians.? All those who were not negroes. 
or Indians were classified as “white.” A race such as the Hindus might 
thus be listed as white, until they became numerous enough to be classified 
separately. When this was done the “whites” would be cut down, but they 
might still include members of other races not numerous enough to be men- 
tioned separately. Now the Japanese have never been specifically men- 
tioned in the naturalization laws, although negroes and Chinese have.'® 
But if “free white person” is a catch-all term, the Japanese would be 
included under it, and eligible to citizenship. 

6 18 Stat. 318, ch. 80, par. 14. 

7 Sections 2165-2169 of the Revised Statutes are still in force unless expressly repealed 
by later changes in the naturalization laws. U.S. v. Meyer, 170 Fed. 983; In re Alverto, 
198 Fed. 688; In re Geronimo Para, 269 Fed. 643; Bessho v. U. S., supra; In re Ratlos, 
241 Fed. 686; In re Lampitoe, 232 Fed. 382; U. S. v. Balsara, 180 Fed. 694; Sato v. Hall, 
84 Calif, Appellate Decisions, 678. 

® See the brief, “Japanese Naturalization Case, October Term, 1916, No. 222, Takao 
Ozawa v. the United States. On a certificate from the U. S. Circuit Court of Appeals for the 
Ninth Circuit.” On racial origin, cf. W. E. Griffis, The Mikado, Institution and Person, 
(1915), p. 9; K. S. Latourette, The Development of Japan (1918), pp. 18-14. 

9 See Judge Lowell’s learned opinion, In re Halladjian, 174 Fed. 834, 842. 

10 Nevertheless Chinese were declared ineligible to citizenship before they were barred by 
statute. In re Ah Yup, 5 Sawy. ©. C. 155; ef. also In re Gee Hop, 71 Fed. 274. 


SOME LEGAL ASPECTS OF THE JAPANESE QUESTION 31 


! Finally, the Japanese have claimed the right of naturalization by virtue 
of the act of May 9, 1918," which declared that “any alien” serving in the 
army or navy of the United States might file a petition of naturalization 
without proof of the five years’ residence otherwise required. Although 
section 2 of this act said, “Nothing in this act shall repeal or in any way 
enlarge section twenty-one hundred and sixty-nine of the Revised Statutes, 
except as specified in the seventh subdivision of this Act . . . ,” the 
Japanese claimed that the phrase “any alien” included themselves.’ The 
Hawaiian courts were so impressed by this argument that they permitted 
the naturalization of a number of Japanese serving in the Hawaiian national 
guard.” 

Federal courts have rejected all four of these arguments in favor of the 
eligibility of Japanese to American citizenship. In In re Halladjian the 
court ruled that section 2169 was really a restrictive clause, limiting the 
right of naturalization to free white persons and to negroes." In Ex parte 
Shahid it was said that the term “free white persons” means “persons as 
then understood to be of European habitancy or descent’’—-which des- 
patched with the ethnologic argument of the Japanese.“ The repeated 
denial of citizenship to Japanese, as in the cases cited above, shows that the 
courts have refused to accept the “catch-all” interpretation of “free white 
person.” Finally, it has been ruled that the Act of May 9, 1918 is controlled 
by the “color” provisions of the Revised Statutes. 

Nevertheless, the decisions of the naturalization courts have not been 
uniform. In the 1910 census there were more than four hundred natural- 
ized Japanese in this country.“ It was not until November, 1922, that 
the United States Supreme Court handed down a decision on this subject. 
As early as 1916 Takao Ozawa, filed a brief in the Supreme Court. He 
had lived in American territory for twenty years and had been educated 
in American schools. His personal qualifications for citizenship were 
conceded, but the District Court of Hawaii, in which he applied for citizen- 
“ship, denied it because of section 2169 of the Revised Statutes. He there- 
upon appealed to the Circuit Court of Appeals for the Ninth Circuit and 
that court certified the case to the Supreme Court, asking to be instructed 
on these questions (1) Is the Naturalization Act of June 29, 1906, limited 
by the provisions of Section 2169 of the Revised Statutes of the United 
States? (2) If so limited, is the appellant eligible to naturalization under 

1140 Stat. 542, ch. 69. 

2 Survey of Education in Hawaii, Dept. of the Interior, Bureau of Education, Bull. No, 16, 
1920, p. 32. 13174 Fed. 834, 836. 

1 205 Fed. 812, 815; also Ex parte Dow, 211 Fed. 486. 

15 In re Geronimo Para, supra; Petition of Easurk Emsen Charr, 278 Fed. 207; cf. also In 
re Bhagat Singh Thind, 268 Fed. 683; and the letter of W, B. Wilson, Secretary of Labor 
to Senator Phelan, Cong. Record, Feb. 19, 1921, p. 3660; and Sato v. Hall, supra. 


461910 Census, Vol. I, p. 1070; apparently these figures are not given in Volume I of the 
1920 census. 
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that section? The Ozawa case was decided by the Supreme Court along 
with a similar case—Yamashita and Kono v. Hinkle. In the latter case a 
superior court in the State of Washington duly naturalized the plaintiffs who, 
on May 5, 1921, requested Hinkle, the Secretary of State of Washington, to 
accept a copy of articles of incorporation for a real estate company they had 
formed. Hinkle refused to file these articles on the ground that the plain- 
tiffs, being Japanese, could not be admitted to citizenship and that, under 
the laws of Washington, they were not entitled to form such a corporation. 
The Washington Supreme Court decided the case in favor of Hinkle, upon 
which the Japanese appealed. 

In view of the historic interpretation of the ‘ ‘eolor” provisions of the Re- 
vised Statutes, there was only one way which the Supreme Court could 
decide. Justice Sutherland rendered the opinion in which he said that 
“TIn all of the naturalization acts from 1790 to 1906, the privilege of naturali- 
zation was confined to white persons (with the addition in 1870 of those of 
African nativity and descent), although the exact wording of the various 
statutes was not always the same. If Congress in 1906 desired to alter a 
rule so well and so long established it may be assumed that its purpose 
would have been definitely disclosed and its legislation to that end put in 
unmistakable terms.” In regard to the contention that the Japanese were 
“white,” Justice Sutherland said that the intention of the framers of the 
naturalization law “was to confer the privilege of citizenship upon that class 
of persons whom the fathers knew as white, and to deny it to all who could 
not be so classified.’’!” 

But the court admitted that the interpretation of ‘white person” as “a 
person of Caucasian race” does not ‘‘establish a sharp line of demarcation 
between those who are entitled and those who are not entitled to naturaliza- 
tion but rather a zone of more or less debatable ground outside of which, 
_ upon the one hand, are those clearly eligible and outside of which, upon the 

other hand, are those clearly ineligible to citizenship. Individual cases 
falling within this zone must be determined as they arise from time to time 
by what this court has called, in another connection (Davidson v. New 
Orleans, 96 U. S., 97, 104) ‘the gradual process of judicial inclusion and 
exclusion.’ ” 
This rule the courts have followed in the past and with somewhat illogical 
results. They have naturalized a native of Mexico who could neither read 
‘nor write, and who admitted that he could not understand the constitution.'* 
They have admitted a Syrian,!® and an Armenian,” and a Hindu,” and a 


1 Ozawa v. the U. S., No. 1—Oct. Term, 1922, “Supreme Court of the United States’; 
` Yamashita and Kono v. Hinkle, No. 177—Oct. Term, 1922, “Supreme Court of the United 
States”; both decided Nov. 18, 1922. The decision in the Ozawa case is printed, infra., 
p. 151. 18 In re Rodriguez, 81 Fed. 337, 
19 In re Najour, 174 Fed. 735; Dow v. U. S., 226 Fed. 145. 
20 In re Halladjian, supra. 2 In re Akhay Kumar Mozumdar, 207 Fed. 115. 
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Parsee.” But other courts have denied citizenship to a Syrian a Bur- 
mese,” and a Filipino.” 

Delving into racial metaphysics is not properly a judicial task; and it 
would be much better if Congress would pass a new naturalization law, 
either placing the admission of aliens to citizenship on a purely personal 
basis, or specifically banning races which it deems objectionable. It is 
entirely possible, moreover, to negotiate a treaty with Japan, making 
Japanese eligible to American citizenship.” 


DUAL CITIZENSHIP 


A second question closely connected with naturalization is dual citizen- 
ship. According to the fourteenth amendment to the Constitution of the 
United States, every Japanese born in the United States is an American 
citizen.” But according to Japanese law, he is also a subject of Japan.: 
This is the old conflict between jus soli and jus sanguinis familiar to all 
students of international law.?? The rule of jus sanguinis, still adhered to 
by Japan, was followed by the United States up to 1907;*° and it is now fol- 
lowed by most of the countries in Europe and several countries in South 
America. 


- Every Japanese man is liable to conscription between the ages of 17 and 


2 U, §. v. Balsara, supra. 23 Ex parie Shahid, supra. 

Inve Po, N.Y. S. 383. 

% In re Alverto, 198 Fed. 688, where a quarter-breed Spaniard and Filipino was excluded. 
Also In re Lampitoe, supra. 

28 Although Art. I, sec. 8, par. 4 of the Constitution authorizes Congress to “establish 
a uniform rule of naturalization,” a treaty conferring the right of naturalization undoubtedly 
would be constitutional. Congress also has the power to regulate foreign commerce, but we 
have negotiated dozens of treaties of commerce and navigation. Naturalization has been 
conferred on Indians by treaty, Elk v. Wilkins, 112 U. S. 94, 100; Wiggan v. Conolly, 163 
U.8.56. The former cites a large number of treaties with Indian tribes in which naturaliza- 
tion is conferred. Citizenship was conferred on the inhabitants of the Louisiana territory 
by the treaty of 1803 between France and the United States, Moore, Digest of International 
Law, Vol. ITI, p.313. Cf. the Treaty of Guadalupe Hidalgo of 1848, and the Alaskan treaty 
of 1867, Moore, ibid., p. 319. See also Van Dyne, Naturalization (1907), “Naturalization 
by Treaty,” p. 278 ff. 

The naturalization of the Japanese has been discussed in S, L. Gulick, American Democracy 
and Asiatic Citizenship (1918), pp. 54-79; and in R. Malcolm, “American Citizenship and 
the Japanese,” Annals of the Academy of Political and Social Science, Vol. XCIII, No, 182. 

27 Children born of parents ineligible to citizenship in this country are nevertheless citi- 
zens of the United States, United States v. Wong Kim Ark, 169 U. S. 649. 

28 A child is a Japanese if his or her father is a Japanese at the time of his or her birth.” 
Law of Nationality, No. 66, Article I, April 1, 1899; de Becker, Civil Code of Japan, Vol. 3, 
Appendix I. 

29 For the origin of these conflicting theories, see Sir Henry Maine, Ancient Law, Ch. IV. 

30 Cf, sec. 1993 of the Revised Statutes, and the Law of 1907, 34 Stat. 1228, which provides 
that a child born abroad of American parents loses the protection of the United States 
unless he declares his intention of becoming a resident, etc., of the United States. 

31 Borchard, Diplomatic Protection of Citizens Abroad, sec. 255. 
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40.32 Under Japan’s Nationality Law, it would appear, therefore, that 
every Japanese born in America, and an American citizen under our law, is 
liable to serve his time in the Japanese army, and to fight for Japan in time 
of war. In order to enforce this allegiance, the Japanese government keeps 
a record of all Japanese born abroad. Japanese subjects are required to 
register births with the local Japanese consulate. A birth certificate is also 
forwarded to the district in Japan where the parents originally lived. Thus - 
when these Japanese reach the age of seventeen, they are placed on the mili- 
tary register. 

But the legal severity of these provisions is mitigated, first, by the failure 
of many Japanese parents to register the birth of children born in America. 
Out of a total of 2,345 Japanese births in the State of Washington for the 
years 1915-1917, only 1,770 were registered with the Japanese consulate. 
Secondly, the Japanese Government does not actually require Japanese 
living abroad to return home and perform military service. They may 
secure annual “exemption” slips which postpones their service, until the 
age of 87 when they are freed practically of this obligation.” Finally, the 
Japanese government has made possible the expatriation of Japanese born 
abroad by the Expatriation Law of March 15, 1916. Expatriation is the-act 
by which a person divests himself of citizenship in one nation and accepts, if 
he does not already hold, citizenship in another.® The Japanese Expatriation 
Law provides for expatriation in three ways: a Japanese minor born abroad 
can free himself of J apanese nationality first, if below the age of fifteen, at 
the request of a legal representative; second, if between the ages of fifteen 
and seventeen, only with the consent of his parent or guardian; third, if 
above the age of seventeen, only after serving in the Japanese army or 
navy, or being released from such an obligation. In all of these cases, the 
consent of the Minister for Home Affairs is necessary. 


2 There is considerable confusion in regard to the Japanese military service. Cf. Porter, 
The Full Recognition of Japan (1911), p. 220; MeGovern, Modern Japan, (1920), p. 215; 
Japan Year Book, 1920-1921, p. 683-684; G. Ogawa, Conscription System in Japan, (1921), 
Part I. 

33 Japanese Immigration, Hearings of the House Committee on Immigration and Natural- 
ization on the Pacific Coast, Government Printing Office, . 1921, p. 1189. 

at Japan Year Book, 1921-1922, p. 293. 

æ This law was first published in English in California and the Oriental, Report of the 
California State Board of Control (1920), pp. 186-187. I have followed the translation 
given in Japanese Immigration, Hearings, cited, p. 711. 

3 Expatriation may be effected either under law or under a treaty. In England, the 
Naturalization Act of 1870 provides that any person who, by reason of birth within the 
realm, is a natural-born subject, may renounce such citizenship if he wishes to do so. 
33 Vict., ch. 14, sec. 4. The United States has negotiated some seventeen “naturalization” 
treaties with foreign nations, each of which provides that when a national of one state 
chooses to become naturalized in the other, the first nation agrees to relinquish its claim to 
allegiance. See Malldy, Treaties and Conventions of the United States, index, “Naturaliza- 
tion Conventions.” 
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Because of the limitations of this law, it has often been regarded as a 
mere sham. ‘The restrictions on the expatriation of Japanese of military 
age might be justified in cases which have occurred in France and Germany, 
where boys often emigrated to America solely to escape conscription.*’ 
But such is not the case with Japanese children born here. If through the 
negligence or ill-will of their parents, Japanese children do not become ex- 
patriated before the age of seventeen, they cannot become expatriated until 
they have served their time in the Japanese army—a provision equally 
unsatisfactory to the United States and to the individual Japanese. It is 
also unnecessary from the standpoint of the Japanese Government because 
immediately after military service is performed, Japan loses the allegiance 
of the Japanese wishing to acquire American citizenship. 

Despite the restrictions of this law, a number of Japanese have taken ad- 
vantage of it. Up to August, 1922, one hundred and forty Japanese filed 
expatriation papers in the territory of the Consulate General of Japan for 
California (with the exception of the nine southern counties), Utah, Nevada, 
and Colorado.?8 

Nevertheless, this problem is not entirely solved because of the limitations 
ofthe Expatriation Law of 1916. It may be settled by (1) a more liberal 
expatriation law on the part of the Japanese Government; (2) a treaty be- 
tween Japan and the United States, automatically releasing from Japanese 
citizenship all Japanese born in this country who continue to reside here, 
and also all Japanese naturalized in the United States; (8) an amendment to 
the Constitution of the United States, now advocated by the Exclusion 
League and the American Legion, which would make ineligible to citizenship 
all children born in the United States of parents who are ineligible to citizen- 
ship. Regardless of its desirability, it is unlikely that such an amendment 
will ever be enacted. The South probably would not agree to it unless ` 
negroes were also barred from citizenship. But it is not likely that the 
North would ever accept this quid pro quo. 


ANTI-JAPANESE LAND LEGISLATION AND THE TREATY OF 1911 


Some twenty states in the Union deny to aliens the same right to acquire 
real property as are held by citizens.*® But this legislation has had serious 
consequences only on the Pacific Coast where California, Washington, and 
Arizona have enacted land laws directed against the Japanese farmer. In 


37 See Moore, Digest, Vol. III, pp. 518-551; for the subject of expatriation, see ibid., Vol. 
ITI, pp. 552-735. 

38 Letter from the Consulate General of Japan, August 14, 1922. It is very interesting 
to note that with a growing knowledge of this expatriation law, an increasing number of 
Japanese are taking advantage of it. In 1917 there were only seven Japanese who became 
expatriated. In 1921, there were 58, and in the first six months of 1922, there were 56. 

39 For these laws, see Alien Land Laws and Alien Rights, House Doc. 89, 67th Cong., 
ist sess., pp. 32-34. 

491913 California Statutes, ch. 113, p. 206; Arizona, Session Laws, 1921, ch. 29, p. 25; 
Washington Constitution, Art. 2, par. 33, Session Laws, 1921, ch. 50, p. 156. 
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1913 the California legislature passed a land law which provided that aliens 
ineligible to citizenship can acquire and dispose of real property “‘in the 
manner and to the extent and for the purpose prescribed by any treaty now 
existing between the government of the United States” and the nation of 
which the alien in question is a subject, but not otherwise. The 1913 law 
permitted this class of aliens, the Japanese, to lease agricultural land for 
three years. But in 1920 this provision was repealed by an initiative 
measure, which also attempted to prohibit alleged evasions of the 1913 law.” 

This land legislation has been criticized on the ground that it abridges 
privileges granted Japanese residents in the United States by the treaty of 
1911 between Japan and the United States. But by its very terms, the 
California land Jaw is in accord with our treaty obligations—the Japanese 
are entitled to acquire property in the manner prescribed by treaty. The 
real question is whether the treaty of 1911 authorizes Japanese generally to 
acquire real property in the United States. In the enforcement of the laws 
of 1913 and 1920, the California executive officials have interpreted the 
treaty narrowly: they will bring action against any Japanese who purchases 
real property or leases it for agricultural purposes, on the ground that the 
treaty of 1911, does not grant such privileges. On the other hand, the Jap- 
anese have claimed these privileges because of three provisions of the treaty, 
as follows: 

The provision granting the privilege “to enter, travel and reside” in the 


41 The Constitution of the State of California (Art. I, sec. 17), adopted in 1879, originally 
gave persons eligible to citizenship the same rights in regard to property as citizens. 
Norris v. Hoyt, 18 Cal. 217; State v. Smith, 70 Cal. 156. Section 671 of the California Civil 
Code later extended these privileges to all aliens, by declaring, “Any person, whether 
citizen or alien, may take, hold, and dispose of property, real or personal, within this State.” 
The land laws of 1913 and 1920 returned in a sense to the rule laid down originally in the 
State constitution. The history of the anti-Japanese movement on the Pacific Coast is 
traced in R. L. Buell, “The Development of the Anti-Japanese Agitation in the United 
States,” two parts, Political Science Quarterly, December, 1922, and March, 1923. 

421921 California Statutes, pp. Ixxxvii-xc. This act provides: (1) Aliens eligible to 
citizenship may acquire, hold, and transmit real property in the same manner as citizens 
of the United States; (2) all aliens “other than those mentioned in section one” may acquire 
property in the manner prescribed by any treaty now existing between the United States 
and the country of which the alien is a subject, and not otherwise; (3) any corporation of 
which a majority of members are aliens ineligible to citizenship, or in which a majority of 
issued capital stock is owned by such aliens, may acquire land only as prescribed by treaty; 
(4) a Japanese cannot act as guardian of a minor’s estate which consists of property which 
the Japanese himself cannot hold; (5) every “‘colorable” transfer of real property is prohib- 
ited, if made to evade the law, and a presumption to that effect exists if (a) the land is paid 
for by a Japanese although some one else buys the property, (b) or if the property is acquired 
by a corporation, the controlling shares of which are paid for by Japanese but held by 
citizens of the United States. Any land acquired in violation of this act, shall escheat to 
the State of California. Section 10 of the Act punishes conspiracies to violate it with im- 
prisonment up to two years and fine up to $5,000. This section was attacked on the ground 
. that the act did not declare such conspiracy to bea crime. But it was sustained as it stood 
in In re Akado (May 16, 1922), 63 Cal. Dec. 577. 
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United States “to carry on trade, wholesale and retail to own or lease and 
occupy houses, manufactories, warehouses and shops . . . , to lease 
land for residential and commercial purposes, and gen=rally to do anything 
incident to or necessary for trade upon the same termes as native citizens or 
subjects. . . .” 

The provision P them “the most constant pretection and security 
for their persons and property.” 

The provision granting them most-favored-nation treatment “in all that 
concerns commerce and navigation.” * 

It has been contended that the provision “to do anything incident to or 
necessary for trade”’ entitles the Japanese to lease land for agricultural pur- 
poses because, it is argued, agriculture is incidental to trade.“ This argu- 
ment was dispatched with by a federal court, in the recent case of Terrace v. 
Thompson, where it was said: “In the most liberal onstruction of this 
language that may be indulged in, it cannot be fairly saic that truck-farming 
is incidental to trading . . . in the products of a farm, any more than 
conducting a sheep-ranch or growing mulberry trees is irzidental to the dry- 
goods trade.” # . 

Moreover, she provision guaranteeing the Japaneze “most constant 
protection and security” merely protects property almeady acquired. It 
does not give them the privilege to acquire it general-y for purposes not 
authorized by the treaty. The treaty between the United States and Italy 
of 1871 is very similar in the privileges it guarantees Ital ans in this country 
to the treaty of 1911 with Japan.“ But the Supreme Court of the United 
States has ruled that the Italian treaty does not invalidete State legislation 
excluding aliens from employment on public works, and from killing wild 
birds, ete.” In the case of Patsone v. Pennsylvania, Mr. Justice Holmes 
declared that, “‘The prohibition of a particular kind of destruction and of 
acquiring property in instruments intended for that pur dose establishes no 
inequality in either respect.” 

The land legislation under consideration is not confiscatory—it does not 
affect vested rights. Ifa Japanese owned a farm before 1913, he still owns 
it as far as the land laws are concerned.*® 

4 Sections 1 and 3 of Article I, and Article XIV, Treaty of 1911, Foreign Relations of 
the United States, 1911, pp. 315-319. 

44 This was the oñicial argument, printed in the pamphlet distribuzd to voters in regard 
to initiative measures, against the anti-Japanese measure of 1920. 

45 274 Fed. 841, 846: The court merely followed out the Supreme Court’s past distinction 
between commerce and agriculture or manufacture. See U. S. v. E C. Knight, 156 U.S. 
1; Kidd v. Pearson, 128 U: 8. 1; Capital City Dairy Co. v. Ohio, 18E U. S. 238; Delaware, 
Lackawanna & Western R. R. Co. v, Yurkonis, 238 U. S. 439. 


4 For the treaty with Italy, see Malloy, Treaties and Conventions of the United States, 
p. 969. . 

47 Heim v. McCal!, 239 U. S. 175; Patsone v. Pennsylvania, 232 U. 3. 138. 

48 Many Japanese wrongly assume that this legislation is confiscato-y, see A. Kinnosuke, 
“What Japan Wants,” Nation, February 2, 1921. 
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The California land law obviously discriminates between Japanese who 
cannot acquire real property and Europeans, etc., who can.*® The Japanese 
Government has officially protested against this discrimination on the ground 
that it violates ‘““most-favored-nation” treatment guaranteed in the treaty 
of 1911.5 But the American State Department has pointed out, in its 
correspondence with the Japanese Government, that that treaty was merely 
a treaty of commerce and navigation, and that it did not apply to broad 
civil or political privileges. In support of its contention, it cited our protest 
in 1879 against the Mexican land law as a violation of the ‘‘most-favored- 
nation” clause in the treaty of 1831 between the United States and Mexico, 
The Mexican Government made an unanswerable reply that this treaty was 
limited to commerce and navigation and did not extend to general property 
rights. In its correspondence with the Japanese Government, the State 
‘Department also asserted that whenever the United States has wished to 
grant most-favored-nation trea:ment in regard to real property, it has done 
so by special treaty.” 

The treaty of 1911 does not expressly authorize Japanese to own land of 
‘any kind, or to lease land for agricultural purposes. That privilege cannot 
be implied as being incidental to trade, or from the most-favored-nation 
clause. The conclusion is unavoidable that the land laws of the western 
states do not violate the treaty of 1911. This conclusion has been reached 


49 The California land law may possibly exclude all non-resident aliens from land owner- 
ship, except by treaty, for they are not eligible to citizenship if living abroad. Cf. MceMur- 
ray, “Legal Aspects of the Japanese Question,” The Pacific Review, December, 1920. 

50 Protest of Japan against the Land Laws of the State of California,” Foreign Relations 
of the United States, 1918, pp. 625-653; ibid., 1914, pp. 426-434. In its final note, the 
Japanese Government said, “It is a matter of great regret . . . to find in the com- 
munications so far received from the United States Government, little that appears to 
answer in a fundamental manner to the main complaint of the Imperial Government, so 
as to shake their original convictions which dictated the present protest, namely, that the 
new California statute is invidiously discriminatory against the Japanese nation, that it is 
contrary to the letter as well as spirit of the existing treaty, and that it is incompatible with 
the sentiment of amity and friendship which has always characterized the intercourse be- 
tween our two nations.” U. S. For. Rel., 1914, p. 433. . 

51 Moore, Digest of International Law, Vol. VI, p. 702; U. S. For. Rel. 1913, p. 647. 

5 In a note of February 21, 1911, Baron Uchida admitted to Secretary Knox that the 
treaty of 1911 did not control land tenure, because he said, “In return for the rights of 
land ownership which are granted Japanese by the laws of the various States of the United 
States . . . the Imperial Government will by liberal interpretation of the laws be 
prepared to grant land ownership to American citizens from all the States, reserving for 
the future, however, the right of maintaining the condition of reciprocity with respect to 
the separate states.” U.S. For. Rel. 1913, p. 643. 

33 Although the treaty of 1911 does not encroach upon the powers ordinarily reserved to 
the states in regard to land tenure, (cf. U.S. v. Fox, 94 U.S. 315), the Federal Government 
has the power to negotiate a treaty which would give Japanese the right to own agricultural 
land in California or any other State in the Union. Cf. Society for the Propagation of the 

` Gospel v. New Haven, 8 Wheat. 464; Ware v. Hylton, 3 Dal. 199; Chirac v. Chirac, 2 Wheat. 
259; Geofroy v. Riggs, 183 U. S. 258; Hauenstein v. Lynham, 100 U. S. 483; Orr v. Hodgson, 
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by the District Court for Washington in regard to the Washington land law, 
and by the Los Angeles District Court in regard to the California statute of 
1920.54 


ANTI-JAPANESE LAND LEGISLATION AND THE FOURTEENTH AMENDMENT 


The fourteenth amendment to the Constitution of the United States 
(section 1) says that no State shall deprive any person of life, liberty, or 
property without due process of law; nor deny to any person within its 
jurisdiction the equal protection of the laws. The protection of this amend- 
ment extends to ‘‘persons”’ which includes aliens, whether eligible to citizen- 
ship or not. It has been frequently asserted that in discriminating between 
aliens eligible and aliens ineligible to citizenship, this land legislation is a 
violation of these provisions of the fourteenth amendment. 

But the land laws of the Pacific Coast States do not deprive aliens in- 
eligible to citizenship of real property they had before the legislation went 
into force. These laws contain no provisions which actually deprive them 
of their property. They simply prohibit them from acquiring real property 
in the future. 

The equal protection clause of the fourteenth amendment prohibits a 
State from arbitrarily discriminating between different classes of persons. 


4 Wheat. 453; Carneal v. Banks, 10 Wheat. 181; Fairfax v. Hunter, 7 Cranch, 627; Hughes v. 
Edwards, 9 Wheat. 489; Wunderle v. Wunderle, 144 Ill. 40; People v. Gerke, 5 Cal. 381; 
Blythe v. Hinckley, 127 Cal. 481, also 180 U. S. 333; In re Turner’s Estate, 196 Pac. 807; 
Missouri v. Holland, 252 U. S. 416. See also E. S. Corwin, National Supremacy (1913), 
and Senator F. B. Kellogg’s address, Reports of the American Bar Assn., 1913, pp. 331-392. 

For a protest against this view see Dean Tucker’s Limitation on the Treaty-Making Power, 
(1915), Ch. X, and J. H. Boyd, “The Treaty-making Power of the U.S. and Alien Land Laws 
in States,” 6 California Law Review, pp. 279-94. 

For Californians’ protest against such a treaty, see Sacramento Bee, August 27, 1920; 
and Montaville Flowers, Japanese Conquest of American Opinion (1917), p. 35. But State 
Attorney-General Webb, in an address before the states attorneys-general of the United 
States, in San Francisco, admitted that such a treaty could be negotiated. Los Angeles 
Times, August 9, 1922. 

54 Terrace v. Thompson, (July 25, 1921), 274 Fed. 841; Porterfield v. Webb, (December 19, 
1921), 279 Fed. 114. For a comment on recent decisions affecting these laws, see M. E. 
Harrison, “Alien Land Legislation on the Pacific Coast,” American Bar Association Journal, 
August, 1922; and “Comments on Cases,” 10 California Law Review, passim, which dis- 
cuss these decisions more from the standpoint of private law. 

An interesting conflict between a Jaw and a treaty has arisen lately in France. The 
Chamber of Deputies has passed a bill forbidding foreigners to hold real estate in France 
or to lease property for more than nine years without formal governmental approval. 
The American State Department has protested against this law on the ground that it 
violates the Franco-American Consular Convention of 1853, Article VII of which, the De- 
partment believes, gives reciprocal rights in regard to the ownership of real estate. New 
York Times, Nov. 24, 1922. 

5 Vick Wo v. Hopkins, 118 U. S. 356; U. 9. v. Wong Kim Ark, supra; Lau Ow Bew 
v. U. S., 144 U. S. 47; Lem Moon Sing v. U. S., 158 U. S. 538; Ex parte Virginia, 100 U. S. 
339; Missouri v. Lewis, 101 U. S. 22; Pace v. Alabama, 106 U. S. 583. 

5 Yick Wo v. Hopkins, supra. 
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But a State does have the power to make classifications, FONUN they are 
reasonable.’ 
Tf aliens were allowed freely to acquire real property, it would become 
legally possible for them to gain control of a great deal of the real property 
- of the State, which might very well be considered a danger, especially in 
‘time of war. The reason why aliens were denied these privileges in ancient 
England were set forth, with unconscious humor, by the judges in Calvin’s 
case: ‘It followeth next in course to set down the reasons, wherefore an 
alien born is not capable of inheritance within England, and that he is not 
for three reasons: 1. The secrets of the realm might thereby be discovered. 
2. The revenues of the realm (the sinews of war, and ornament of peace,) 
should be taken and enjoyed by strangers born. 3. It should tend to the 
destruction of the realm. . . . First, it tends to destruction tempore 
belli; for then strangers might fortify themselves in the heart of the realm, 
and be ready to set fire on the commonwealth, as was excellently shadowed 
by the Trojan horse in Virgil’s second Book of the Æneid, where a very few 
men in the heart of the city did more mischief in few hours, than ten thousand 
men without the walls in ten years. Secondly, tempore pacis, for so might 
many aliens born get a great part of the inheritance and freehold of the 
realm, whereof there shall follow a failure of justice (the supporter of the 
commonwealth) for that aliens born cannot be returned of juries for the 
trial of issues between the king and the subject, or between subject and - 
subject,” 58 
For these reasons, under the English law an alien could not lease land for 
agricultural purposes, ®? and he could not hold real property © against the 
king who might take it away from him at any time by a procedure known 
as ‘office found.” ™ By a law passed in the reign of Queen Victoria, aliens 
residing in Great Britain were permitted to hold personal property of all 
. kinds, except chattels real. Likewise they might hold land or houses for 
residence or business for a period not exceeding twenty-one years.” It was 


57 Mo. Pacific R. R. Co. v. Mackey, 127 U. S. 205; Walston v. Nevin, 128 U. S. 578; Barbier 
v. Connolly, 113 U. S. 27; Bell’s Gap R. R. Co. v. Pa., 134 U. S. 232; Clark v. Kansas City, 
176 U. S. 114; St. John v. New York, 201 U. S. 633; Gulf, etc. R. Co. v. Ellis, 165 U.S. 150; 
Home Insurance Co. v. N. Y. State, 134 U. S. 594. 

58 Calvin’s case, Coke’s Reports (J. H. Thomas ed., 1826), Part VII, p. 32. 

59 Coke on Littleton, (Day’s edition, 1812), ch. 1, sec. 1, 2b. 

60 For the common law rights of aliens, see Coke, cited; and the cases cited in T. A. 
Walker, History of the Law of Nations, (1899) p. 121; Fairfaz v. Hunter, 7 Cranch 620; 
Geofroy v. Riggs, 133 U. S. 265; Blackstone, Commentaries (Lewis’ edition) Book I, pp. 331 ' 
ff.; Kent, Commentaries, Vol. IL, p. 71. 

êt Osterman v. Baldwin, 6 Wall. 121; Fairfax v. Hunter, supra; Craig v. Leslie, 3 Wheat. 
589; Craig v. Radford, 3 Wheat. 599; Cross v. De Vaile, 1 Wall. 13; Hauenstein v. Lynham, 
100 U. S. 484. Cf. Suwa v. Johnson, 203 Pac. 414; and Mork v, Mellett, 205 Pac. 664. 

& 7-8 Vict., ch. 66, secs. 4 and 5, 
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not until the Naturalization Act of 1870 that aliens were placed on the same 
footing as subjects in regard to real property. ® 

The reason for drawing a line between aliens and citizens for certain 
purposes has been so obvious that the Supreme Court has dismissed the 
contention that such discriminations violated the fourteenth amendment, : 
in almost a summary manner. In Crane v. N. Y. a law, which prohibited 
aliens from being employed on public works, was attacked on the ground that 
the classification was unreasonable, under the fourteenth amendment. In 
delivering the opinion, Mr. Justice McKenna said, ‘‘There is added the 
view that a distinction between aliens and citizens violates the principle 
of classification. We think this view is also without foundation.” * In 
Toop v. Ulysses Land Co., a Nebraska law, incapacitating aliens from in- 
heriting or holding real estate, was also attacked on constitutional grounds. 
But this ‘‘contention that the state statute forbidding the ownership of real 
property by aliens was repugnant to the Fourteenth Amendment,” Chief 
Justice White said, ‘‘is too frivolous to afford a basis of jurisdiction.” © 

In 1909 the State of Pennsylvania passed a law which made it unlawful 
for any unnaturalized foreign born resident to kill any wild bird or animal 
except in defense of person or property, and “to that end” made it unlawful 
for such foreign born person to carry or own a shotgun or rifle. This statute 
was attacked on constitutional grounds in the case of Patsone v. Pennsyl- 
vania. But it was sustained by the court, Mr. Justice Holmes saying: 

A A State may classify with reference to the evil to be prevented, 
and . . . if the class discriminated against is or reasonably might be. 
considered to define those from whom the evil is mainly to be feared, it 
properly may be picked out. A lack of abstract symmetry does not 
matter. The question is a practical one, dependent upon experience. 
The demand for symmetry ignores the specific difference that experience 
is supposed to have shown to mark the class. It is not enough to in- 


validate the law that others may do the same thing and go unpunished, 
if, as a matter of fact, it is found that the danger is characteristic of 


the class named . . . The State “may direct its law against what 
it deems the evil as it actually exists without covering the whole field 
of possible abuses. . . .” The question therefore narrows itself 


to whether this court can say that the legislature of Pennsylvania was 
not warranted in assuming as its premise for the law that resident un- 
naturalized aliens were the peculiar source of the evil that it desired to 
prevent. . . . i 

Obviously the question, so stated, is one of local experience on which 
this court ought to be very. slow to declare that the state legislature 


833 Vict., ch. 14, sec. 2, Cf. 32 Hen. 8 ch. 16, sec. 13, and Woodfall, Landlord and 
Tenant, p. 91; and Earl of Halsbury, The Laws of England, Vol. I, “Rights and Duties of 
Aliens”; Pollock and Maitland, History of English Law (1895), Vol. I, pp. 442 ff. 

4 239 U. S. 195, 198. 

8 237 U.S. 580, 583; cf. Blythe v. Hinckley, 180 U. S. 333, 340; and Sullivan v. Kidd, 254 
U. S. 433. 
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was wrong in its facts. . . . If we might trust popular speech in 
some States it was right; but it is enough that this court has no such 
knowledge of Jocal conditions as to be able to say that it was mani- 
festly wrong. © 


This is a very sweeping doctrine- It would seem to follow from it that 
if a state has the power to incapacitate aliens generally from holding real 
property,—which has been repeatedly upheld—it has the power to incapaci- 
tate certain classes of aliens who may be ‘‘the peculiar source of the evil that 
it desired to prevent.” A State law specifically barring the Japanese from 
owning land might therefore be constitutional. 

If the classification between aliens and citizens in regard to holding real 
property is a reasonable one, it is only a step further to say that the classi- 
fication between aliens eligible and aliens ineligible to citizenship is reason- 
able. As the court declared in Terrace v. Thompson: 

It is obvious that one who is not a citizen and cannot become one 
lacks an interest in, and the power to effectually work for the welfare of 
the state and so lacking, the state may rightfully deny him the right to 
own and lease real estate within its boundaries. If one incapable of 
citizenship may own or lease real estate it is within the realm of pos- 
sibility that every foot of land within the state might pass to the owner- 
ship or possession of noncitizens. Such a result would leave the founda- 
tion of the state but a pale shadow, and the structure erected thereon 
but a Tower of Babel, from which the tenant in possession might, when 
the shock of war came, bow themselves out, because they were not 
bound as citizens to defend the house in which they lodged.” 


In the light of these different decisions and the reasoning underlying them, 
it is very probable that the Supreme Court will hold that this classification 
between aliens eligible and aliens ineligible to citizenship is reasonable, 
so,far as the ownership of real property is concerned. Under the English 
law, an alien could lease land for commercial purposes, but not for agricul- 
ture, a distinction followed in the treaty of 1911 between Japan and the 
United States. It is very probable also that the power of the State will be 
upheld to forbid aliens even to lease land for agricultural purposes. The 
land laws of the Pacific Coast States bar them from acquiring any “interest” 
in real property. And the court in Terrace v. Thompson, (supra) ruled that 
the State legislature has the power to define a lease as real, rather than 
personal property. 

But there is a difference between holding an “‘interest’’ in real property 
through ownership or lease, and merely using land for ‘commercial or agri- 
cultural purposes, a question which will be discussed presently. 

9 232 U. S. 138. Cf. Central Lumber Co. v. South Dakota, 226 U. S. 157; Tragesser v. Grey, 
-73 Maryland 250, 9 A. L., R. 780; Wunderle v. Wunderle, supra. 

61 274 Fed. 849-850. 

88 For the English law on this point, see authorities cited in footnote 60. 

89 274 Fed. 851; cf. State ex. rel. Winston v. Morrison, 18 Wash. 664; State ex. rel. Winston 
v. The Hudson Land Co., 19 Wash. 85; but cf. also Jeffres v. Easton, 113 Cal. 345. 
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While California’s actions in regard to the Japanese have been, strictly 
speaking, legal, they have severely disturbed the foreign relations of the 
nation as a whole; they have really controlled foreign policy. No state 
should have this power; for as long as the state is as free as it now is in 
regard to aliens, the interests of the Union may be jeopardized by one 
State.” 

Very little actual violence has been used against the Japanese in California. 
However, in the summer of 1921 some fifty Japanese workmen were driven 
out of the melon fields in Turlock. The ringleaders of this outrage were 
tried in the Superior Court of Stanislaus County, between April 25 and 
May 5, 1922; but all of them were acquitted. This is a minor example of 
the failure of State courts to punish offenses against aliens. Nominally, 
an alien thus outraged has the right to sue in a federal court for tort in 
violation: of the law of nations or of a treaty of the United States. Rev. 
Stat., Title XIII, ch. 8, sec. 563, par. 16. But the federal government 
cannot now punish criminal offenders. Many presidents, such as President 
Harrison (see Message of December 9, 1891, Messages and Papers of the 
Presidents, National Literature Edition, p. 5618) have advocated a law giv- 
ing federal courts jurisdiction of all offenses, civil and criminal, against 
aliens, involving the breach of treaty rights.” On June 2, 1921 Senator 
Kellogg of Minnesota introduced a bill (S. 1943, 67th Congress, 1st session), 
which would authorize the President to file a bill of equity against any 
person threatening to violate the rights of a subject of a foreign country; and 
this provision was to apply to acts threatened by State officers under the 
alleged justification of a law of the legislature of the State concerned. It 
also would authorize the United States Attorney General to remove any 
action against any alien to enforce an act passed by the State legislature, to 
the proper district court of the United States. It would declare any act 
committed in a State in violation of the treaty rights of aliens, a crime 
against the United States, punishable in the Federal courts. In his special 
message to Congress on the industrial situation, of August 18, 1922, President 
Harding asked that Congress pass this legislation, in order that such offenses 
as those just committed at Herrin, Illinois, could be adequately punished. 

Although the land legislation is constitutional, it seems that the State 
cannot legally prohibit its evasion through the means of guardianships and 
of “‘croppage contracts.” After the passage of the land law of 1913, Japa- 
nese aliens, it is alleged, became guardians of their children born in America 


70 For a suggested remedy of this defect in our federal system, see R. L. Buell, “The New 
States-Rightism,” Nation, August 17, 1921. 

7 A committee of the American Bar Association once questioned the constitutionality 
of such a law. See Reports American Bar Association, 1892, pp. 406-407. But President 
Taft rebutted its seven objections, in The United States and Peace, p. 59 ff. The Supreme 
Court in Baldwin v. Franks, 120 U. S. 678, 688, ruled in favor of the constitutionality of 
such legislation. 
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(and therefore, American citizens), solely for the purpose of acquiring ag- 
ricultural land-in their children’s name.” In order to prevent this evasion 
of the land law, the 1920 measure prohibited a Japanese alien from acting 
as guardian of a minor’s estate when it consisted of property which the Jap- 
anese himself could not hold. But in the important case of In re Yano, 
the California Supreme Court has declared this provision unconstitutional.. 
The court said, “It needs no argument to demonstrate the proposition that 
a law which gives to one person the right or privilege of becoming the guard- 
ian of his child and withholds it from another, both being alike competent ` 
in all respects, is not equal as between the two persons. The person from 
whom it is withheld is not in such a case accorded the protection of equal 
laws. In this respect the initiative act of 1920 is clearly a violation by this 
state of the guarantee contained in the fourteenth amendment, that no state 
shall deny to any person the equal protection of the laws.” 3 The court 
admitted that the classification between aliens eligible and aliens ineligible to 
citizenship was reasonable so far as acquiring real property was concerned, 
but “the right or privilege of a father to be the guardian of his own minor . 
child does not in any respect depend upon or arise out of his nationality or 
his eligibility to citizenship in this country.” Thus a classification may be 
reasonable for some purposes, but unreasonable for others. 

This statement was challenged by Justice Lawlor, inastrong dissent. He 
said that the classification was reasonable in both cases, because if the Japa- 
‘nese could establish guardianships and acquire land in the name of their 
‘children, the alien land law, the constitutionality of which the court ad- 
mitted, could be circumvented. In his words, “To hold that under the 
federal guaranteé of equal protection of the laws, the state is powerless to 
prevent the circumvention of a law it had the authority to enact, is in effect 
to declare that it cannot, by an exercise of its sovereign will, effectuate the 

` purpose of the original legislation.” 7 

But in reply, the majority asserted that: “A guardian neither acquires, 
possesses, or enjoys the property belonging to the ward, in any accurate or 
legal meaning of those terms. . . . He controls it as trustee only, and 
is held to strict accountability to the child for all the benefits accruing from 
the use of it.” The question therefore reduces itself to the privileges of the 
Japanese minor born in this country. He is an American citizen and there- 


72 Japanese guardianships established in good faith were upheld by the Superior Court of 
Riverside in People of the State of California v, Yukiehi Harada et al., Superior Court of the 
State of California in and for the county of Riverside, No. 7751. Filed, County Clerk of 
Riverside, decided October 22, 1918. But other courts severely scrutinized the manner in 
which Japanese aliens fulfilled their trusts. If the land thus held was not used strictly for 
the benefit of the minor, the guardianship was dissolved. See the cases reported in Hearings, 
cited, 873 ff. 

2 In re Estate and Guardianship of Yano, California Decisions, May 5, 1922, No. 3348, 
p. 520. 

%4 He cited the case of Patsone v. Pennsylvania, 232 U. S. 138. 
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fore can acquire real property freely upon reaching the age of twenty-one. 
According to In re Yano, he may also acquire it through his father, acting 
as guardian, from the day of birth. Although from the legal standpoint, 
this is not an evasion of the land law, from the economic and social stand- 
point, the law becomes practically worthless, because it does not necessarily 
weaken the hold of the Japanese on the land: 7 

A second means of evasion, the ‘‘croppage contract” has also been sus- 
tained. In this form of contract the owner of the land ordinarily agrees 
to furnish the “cropper” or tenant, in this case, a Japanese, with housing 
accommodations, tools, farming implements, and horses for the cultivation 
of the crop; while usually he promises to haul the crop to delivery points. 
The contract specifically states that the cropper has no interest or estate 
in the land; but the owner agrees to give him as his wage, one-half or some 
such proportion of all crops grown. The cropper, on the other hand, agrees 
to maintain and keep up the personal property and to return it to the owner 
at the expiration of the contract. He also promises to keep the land in 
shape, maintain the irrigation ditches, harvest and pack the crops. Finally, 
the owner promises not to sell or mortgage the property without the written 
consent of the cropper. 

Even when three-year leases were permitted, many Japanese farmers and 
white landlords used the ‘‘croppage contract.” Its advantage then was 
that it might run for a longer time than the three-year lease; that the owner 
furnished more of the equipment than he ordinarily did under the lease; and 
that the landowner’s share of the crop could not be attached for the em- 
ployee’s obligations, whereas under the ordinary cash-lease, his portion 
might be attached while it was being carried from the ranch to the packing 
house or railroad. 7 

The California land law of 1920 said nothing about ‘‘croppage contracts.” 
But it did forbid aliens ineligible to citizenship from holding “any interest” 
in real property, and it punished severely all evasions of this provision.” 
The question was whether or not the croppage contract established an “‘inter- 
est” in real property or whether it was merely a personal employment con- 
tract. The State Attorney-General, in informal rulings, expressed the 
opinion that the Japanese had no right to “the possession and enjoyment of 
lands” even through a croppage contract, which he believed to be a mere 
subterfuge. But the district court for northern California, in O’Brien v. 
Webb, has ruled that “in a cropping contract, the cropper has no estate in 
the land. He may be physically upon the land, and have possession of 
the crops. Yet such possession is that of a servant, who receives his pay 
in a certain proportion of the crop.” The owner only can maintain action 
for trespass. The court cited a large number of State decisions upholding 
the general principle that ‘‘croppage contracts” were personal contracts, 


75 Although such portion cannot be attached before delivery begins or after it is made. 
76 Cf. secs. 5, 9, and 10. 
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and did not give any “legal interest” in the land, within the meaning of the 
statute. The cropper has no “estate” in the land or ownership in the crops, 
as one would have in a lease or in ownership. The court declared that 
“a forced construction should not be put on the contract, in order to bring 
it within the prohibition of the law.” 77 

From the legal standpoint, this decision is probably sound. But its 
practical result would seem to be that the Japanese will continue to remain 
upon California’sland. There has been some agitation for further legislation 
which will prohibit Japanese even from making croppage contracts. But it 
is likely that any such legislation would be unconstitutional because of the 
equal protection clause of the fourteenth amendment. It was in order to 
give effect to this amendment that Congress passed Section 1977 of the 
Revised Statutes which declared, “ All persons within the jurisdiction of the 
United States shall have the same right in every State and Territory to 


- make and enforce contracts, to sue, be parties, give evidence, and to the full 


and equal benefit of all laws and proceedings for the security of persons and 
property as is enjoyed by white citizens, and shall be subject to like punish- 
ment, pains, penalties, taxes, licenses and exactions of every kind, and to 
no other.” 

An alien, therefore, is authorized by the statutes of the United States, 


' “to make and enforce contracts.” Consequently, he can make and enforce 


croppage, labor, or personal employment contracts by which he may obtain 
the use of agricultural land. That such contracts are included within the ` 
meaning of this statute and of the Fourteenth Amendment is shown by the 
decision in In re Tiburcio Parrott, in which Justice Sawyer said: ‘‘ And con- 
tracts to labor, such as all others make, are contracts which they [aliens suchas 
Chinese] have a right ‘to make and enforce’, and the laws under which others’ 
rights are protected are the laws to which they are entitled to the ‘equal 
benefit’, ‘as is enjoyed by white citizens.’’’’8 It is also shown by the decision 
of the United States Supreme Court in Truag v. Raich, involving an Arizona 
constitutional amendment prohibiting the employment by any firm, of less 
than 80 per cent “qualified electors or native-born citizens.” Thus only 
two out of each ten employees could be aliens. This provision was declared 
unconstitutional, Justice Hughes saying, “Being lawfully an inhabitant 
of Arizona, the complainant [an alien] is entitled under the Fourteenth 
Amendment to the equal protection of the laws. . . . The discrimina- 
tion here involved is imposed upon the conduct of ordinary private enter- 
prise.” The state police power did not extend to such discriminations. 
Tt cannot “deny to lawful inhabitants, because of their race or nationality, 


77979 Fed. 117, 119, 128, decided December 20, 1921. See also “The Status of a 
Cropper.” (Notes) 36 Harvard Law Review, 209, December, 1922. This case has been 
appealed to the U. S. Supreme Court, along with Porterfield v. Webb. In the case of In re 
Yano, a petition for rehearing was denied. i 

781 Fed. 481, 509. Cf. Coppage v. Kansas, 236 U. S. 1, 14. 
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the ordinary means of earning a livelihood. . . . It is no answer to 
say, as it is argued, that the act proceeds upon the assumption that ‘the 
employment of aliens unless restrained was a peril to the public welfare.’ 
The discrimination against aliens in the wide range of employments to which 
the act relates is made an end in itself and thus the authority to deny to 
aliens, upon the mere fact of their alienage, the right to obtain support in 


the ordinary fields of labor is necessarily involved. . . . The authority 
to control immigration—to admit or exclude aliens—is vested solely in the 
Federal Government. . . . The assertion of an authority to deny to 


aliens the opportunity of earning a livelihood when lawfully admitted to the 
State would be tantamount to the assertion of the right to deny them en- 
trance and abode, for in ordinary cases they cannot live where they cannot 
work.” 

Neither could the State of Arizona declare that it had not totally denied 
aliens the opportunity to work. For “if the State is at liberty to treat the 
employment of aliens as in itself a peril requiring restraint, regardless of 
kind or class of work,” it can prohibit absolutely such employment. ‘The 
restriction now sought to be sustained is such as to suggest no limit to the 
State’s power of excluding aliens from employment. . . . The discrim- 
ination is against aliens as such in competition with citizens in the described 
range of enterprises and in our opinion it clearly falls under the condemnation 
of the fundamental law.” 79 

From these different decisions, the following summary may be made: 
A State may legally prohibit aliens ineligible to citizenship from owning real 
property or leasing it for agricultural purposes, since such a power in their 
hands might conceivably endanger the State; but a State cannot, because 
of the fourteenth amendment, prohibit aliens from making croppage con- 
tracts, which do not give them any control over the land, but under which 
they may continue to till agricultural land; nor can a State prohibit Japanese 


guardianships whereby land may be acquired by Japanese minors born in 
the United States.®° 


OTHER ANTI-JAPANESE LEGISLATION 


At least three other kinds of laws have been aimed at the Japanese on the 
Pacific Coast. The first has been the alien poll tax which was adopted by 
the people of California in the election of 1920. Although the tax applied 
to all aliens, it was aimed at the Japanese. The California Supreme Court, 
however, made short shift of it, declaring it unconstitutional on the ground 


79 239 U.S., 33, 39, 41, 43. 

80 Before the passage of the 1920 land law in California, State political leaders admitted 
that the State had no power to prevent the use of land by Japanese. See Governor Stephen’s 
letter to Secretary Colby, California and the Oriental, Report of the State Board of Control, 


p. 13; also Chester H. Rowell, “California and the Japanese Problem,” New Republic, 
September 15, 1921. 
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that it violated Article I of the treaty of Japan of 1911, providing for equal 
taxation, and also that it violated the fourteenth amendment of the Constitu- 
tion of the United States.’ Secondly, the State legislature has passed a law 
regulating foreign-language schools. These are schools maintained by 
Japanese in which Japanese children are taught the Japanese language, 


' before or after regular school hours. ‘They have been accused of fostering 


anti-Americanism and Emperor worship.” Although a demand was made 
for their abolition, the 1921 State legislature followed Hawaii’s example, 
and enacted a regulatory law. It provided (1) that no person shall conduct 
such a school without a permit from the superintendent of public instruction; 
(2) that no such permit shall be granted unless the applicant “is possessed 
of the ideals of democracy, knowledge of American history and institutions, 
and knows how to read, write and speak the English language”; (8) that 


` each applicant must file an affadavit promising to make his pupils “good and 


loyal American citizens”; (4) that no private language school shall be con- 
ducted in the morning before school hours or during hours while the public 
schools are in session; and that no pupil shall attend a private language school 
for more than an hour a day; (5) that the superintendent of public instruction 
shall have full power to prescribe the course of study and text books in these 
schools and also the power of inspection. * 

This legislation is undoubtedly constitutional because it is based on the 
police power and the State’s control of its educational system. % 

Finally, some states have passed laws prohibiting aliens from fishing. 
Oregon and Washington prohibit aliens from engaging in nearly every kind 
of fishing.** Certain kinds of fishing are also prohibited to aliens in Alaska. 
An attempt was unsuccessfully made in the 1921 California legislature to bar 
Japanese fishermen from coastwise waters. It is a question whether they 
now have a right to fish or at least to operate vessels in American waters, 
under the laws of the United States. According to Revised Statutes 4377 
the master of a vessel engaged in coastwise trade or fishing, which requires 
a license, must swear that he is a citizen of the United States and that the 
vessel is wholly the property of citizens of the United States. Because of an 
oversight, the statute contains no penalty for violations of the law.. But 
even if this is corrected, the law can still be easily evaded by the present 
practice of canneries of themselves owning fishing boats and permitting 
Japanese to use them. The constitutionality of State laws barring aliens 
from the privilege of fishing probably will be upheld by the Supreme Court, 

81 Ex parte Terui, 200 Pac. 954; Ex parte Kotta, 200 Pac. 957. 

2 See V. S. McClatchy “Japanese in the Melting Pot,” Annals, cited, pp. 31-32. Hearings, 
cited, pp. 926 ff., 976. 

83 Japan Review, December, 1920; Survey of Education in Hawaii, p. 112. 

8% 1921 California Statutes, ch. 683. 

% Marshall v. Donovan, 10 Bush (Ky.), 681; Ward v. Flood, 48 Cal. 36; Berea College v. 


Kentucky, 211 U. S. 45; Freund, Police Power, secs., 266, 698. 
83 California and the Oriental, pp. 94-96. 
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on the ground that fish is public property the use of which is reserved only 
to citizens.®” 

There is also a California statute which prohibits aliens from holding any 
public employment, except as teachers, ete.; 88 but this affects but few 
Japanese. ®9 f 


81 McCready v. Virginia, 94 U. S. 391; Patsone v. Pennsylvania, supra; Geer v. Connecticut, 
161 U. S. 519; Manchester v. Massachusetts, 189 U. S. 240; Ex parte Powell, 70 Fla. 363; 
People v. Setunsky, 161 Mich. 624. Cf. also Consanti v. Darwin, 102 Wash. 402. However, 
in In re Ah Chong, 5 Pacific Coast Law Journal 451, also 2 Fed. 733, 737, the federal court 
overthrew a California law of 1880, which prohibited aliens “incapable of becoming electors” 
from fishing in the waters of the State, on the ground that it violated the equal protection of 
the laws, guaranteed by the fourteenth amendment. 

881915 Cal. Stat., ch. 417. The constitutionality of such statutes has been upheld in 
Atkins v. Kansas, 197 U. S. 207, and in Heim v. McCall, 289 U. S. 175. There are a few 
occupations from which aliens may be excluded, involving an oath of allegiance, etc. See 
“The Legal Status of Aliens,” Immigrants in America Review, March, 1915. 

89 It should be reiterated that a discussion of the wisdom of the policy pursued by the 
United States toward Japanese residents is beyond the scope of this article. But the writer 
does not wish any part of it to be construed as favoring such a policy. On the contrary, 
he believes that it intensifies the Japanese problem on the Pacific Coast, and that it injures 
the relations of the United States and Japan. See R. L. Buell, The Washington Conference, 
(1922), p. 302 ff. 


THE MANDATORY SYSTEM 


By Marx Carrer MIs - 
Assistant in Economics and Sociology in Indiana University 


- During the progress of the world war there came to thoughtful men every- 
where the deepening conviction that fundamental among the causes of mod- 
ern warfare aré the policies that lead to colonial rivalry and the imperialistic 
exploitation of undeveloped regions and backward peoples: 

All belligerent parties looked forward to the peace settlement as an oc- 
casion for the satisfaction of territorial ambitions and the settlement of war 
_ damage claims in terms of colonial acquisitions. To humanitarians in all 
nations the peace settlement seemed to offer a precarious but possible oc- 
_ casion for the settlement of colonial claims upon terms of justice and in the 
interest of the hitherto little regarded native peoples. The plans that were 
put forward during the war were as various as the individuals and the or- 
ganizations proposing them. They ranged all the way from clamorous and 
vindictive schemes for paying the whole cost of the war by colonial seizures 
to vague proposals of no annexations and the permanent neutralization of 
Africa. It might almost be said of the war-making statesmen on both sides 
' that their plans varied with the rise and fall of the tides of war. In victory 
` they were bellicose imperialists, in defeat they were despairing advocates of ` 
neutralization. ; 

As the war drew to a close the territorial and colonial problems stood out in 
clearer relief. It was seen that with the victory of the Allied and Associated 
Powers the principal territories to be disposed of were certain dependencies of 
the Turkish Empire and the African colonies and island possessions of 
Germany. It was dimly seen, too, that if the growing sentiment in favor of 
a league of nations were to crystallize in a tangible organization that this 
organization would in all probability be a party to the territorial settlements 
of the peace. The final outcome of this groping for a solution was the 
Mandatory System embodied in Article 22 of the Covenant of the League of 
Nations. i 

The guiding principles that should govern in the settlement of territorial 
claims had been laid down by President Wilson in his famous Fourteen Points 
of January 8, 1918. Point Five of the Fourteen Points read, “A free, open- 
minded, and absolutely impartial adjustment of all colonial claims, based 
upon a strict observance of the principle that in determining all such ques- 
tions of sovereignty the interests of the populations concerned must have 
equal weight with the equitable claims of the government whose title is to be 
determined.” 
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These terms were general and did not touch the questions of the allocation 
of particular colonies nor the nature of the administrative machinery to be 
set up, but President Wilson did make a fundamental contribution in his in- 
sistence upon the rights of native populations. This emphasis was still more 
marked in his address of February 11, 1918. In discussing the principles 
that should be applied in the peace settlement he said, “Second, that peoples 
and provinces are not to be bartered about from sovereignty to sovereignty as 
if they were mere chattels and pawns in a game, even the great game, now 
forever discredited, of the balance of power; but that Third, every territorial 
settlement involved in this war must be made in the interest and for the 
benefit of the populations concerned, and not as a part of any mere adjust- 
ment or compromise of claims amongst rival states.” 

In the weeks preceding the Peace Conference various plans for the colonial 
settlement were prepared by the different Conference delegations but to 
General Jan C. Smuts, the South African premier, belongs the credit of 
. proposing in connection with a plan for a league of nations the groundwork 
of a system of internationally supervised colonial administration that came 
` almost immediately to be known as the mandatory plan. Undoubtedly the 
mandatory plan as a working scheme should be looked upon as the brain- 
child of General Smuts. However, before considering more fully the plan 
embodied in General Smuts’ “ Practical Suggestion” of December 1918, it 
may be of interest to note in passing that in his book, “The Peace Negotia- 
tions, A Personal Narrative,” ex-Secretary of State Lansing gives the text of 
a memorandum prepared on September 21, 1918, giving his ideas at the time 
of a possible basis for peace and using in this connection the word “ manda- 
tory.” This memorandum was not made public until the publication of Mr. 
Lansing’s book in 1921. A single point taken from among the twenty-nine 
points of Mr. Lansing’s memorandum will show the sense in which he used 
the term mandatory: 

Sixteenth, Constantinople to be erected into an international pro- 
tectorate surrounded by a land zone to allow for expansion of population. 
The form of government to be determined upon by an international 
commission or by one Government acting as the mandatory of the 
Powers. The commission or mandatory to have the regulation and 


control of the navigation of the Dardanelles and Bosphorous as inter- 
national waterways. 


General Smuts’ scheme for a League of Nations gave first place to a plan 
for disposing of the territorial and colonial questions growing out of the war. 
In this plan the League was spoken of as the successor of the empires and 
was viewed as the trustee acting in the interest of the community of nations 
and holding the relation of a guardian to a ward in respect to the mandated 
territories under its control. His plan was not in any way opposed to the 
principles laid down by President Wilson but where the Wilson proposals 
were vague General Smuts’ plan was definite and clear in outline. How 
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similar the principles laid down in the “Practical Suggestion” were to those 
which were finally incorporated in the League Covenant may be seen by 
comparing the recommendations quoted below with Article 22 of the 
Covenant: 


(5) That it shall be lawful for the League of Nations to delegate its 
authority, control or administration in respect of any people or territory 
to some other state whom it may appoint as its agent or mandatary, but 
that wherever possible the agent or mandatary so appointed shall be 
nominated or approved by the autonomous people or territory. 


(6) That the degree of authority, control or administration exercised ' 
by the mandatary state shall in each case be laid down by the League in 
a special act or charter, which shall reserve to it complete power to 
ultimate control and supervision, as well as the right of appeal to it from 
the territory or people affected against any gross breach of the mandate 
by the mandatary state. 


(7) That the mandatary state shall i in each case be bound to maintain 
the policy of the open door, or equal economic opportunity for all, and 
shall form no military forces beyond the standard laid down by the 
League for purposes of internal police. 


General Smuts placed much emphasis upon the idea that the League was 
to be considered the heir of the old empires and this idea was incorporated in 
President Wilson’s later discussions of this phase of the League’s activities. 
General Smuts in turn made much use of the President’s phrase, “the self 
determination of peoples.” The general principles of the mandatory plan 
as laid down by General Smuts would seem to have been evolved from two 

sources; first, from the colonial system of the British Empire as General 
Smuts knew it, and second, from his special knowledge of the needs of back- 
ward peoples and colonial dependencies. 

Of the particular terms, mandate and mandatory, the origin is not entirely 

‘clear. It has been suggested by Major W. Ormsby Gore, British member of 
the Permanent Mandates Commission, that the term mandate was derived 
originally from Roman law. In support of this he quotes a precept of 
Justinian to the effect that, “He who discharges a mandate may not exceed 
its limitations.” Major Gore also cites the fact that the common law of the 
Union of South Africa is the Roman-Dutch law which was the uncodified law 

' of Holland of a century ago and which became the law of the Dutch settle- 

ments in Africa. 

Whether or not the mandatory plan develops to be essentially different in 
practice from the protectorates which the world already knows, General 
Smuts deserves the credit of having introduced a new term into the common 
` vocabulary of political science. In regard to the spelling of the term 
mandatory or mandatary it may be said that the spelling used in the Cove- 
nant and in subsequent League publications is mandatory but the spelling 


1 W. Ormsby Gore, Chapter by, in “The League of Nations Starts” (London, 1920) p. 106. 
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found in the writings of General Smuts is mandatary and the latter spelling 
seems to be generally favored by legal purists.” 

The mandatory plan was incorporated by President Wilson into the 
American draft of the League of Nations Covenant and after various changes 
had been made, became part of the draft of the League of Nations Commis- 
sion of the Peace Conference. Article 22 seems to have been adopted with 
comparatively little discussion. The plan had already been approved by a 
resolution of the Council of Three and the neutral powers seem to have shown 
little interest in it when they were invited to give their suggestions regarding 
the Covenant. The Swiss Commentary gives only the briefest outline of 
Article 22 and makes almost no comment. The article was adopted in final 
form on March 24, 1919. 

It was one of the anomalies of the development and establishment of the 
League that while the League under the mandatory plan was given the re- 
sponsible supervision of the mandated territories, it was given no authority 
to distribute the territories among the Powers. This authority was retained 
by the Supreme Council. The Council of Three, Clemenceau, President 
Wilson, and Lloyd George, issued on May 7, 1919 an official communiqué in 
which the former German colonies were distributed as follows: Togoland and 
Kamerun, France and Great Britain to make a joint recommendation to the 
League of Nations as to their future; German East Africa, the mandate to 
be held by Great Britain; German South-West Africa, the mandate to be held 
by the Union of South Africa; German Samoan Islands, the mandate to be 
held by New Zealand. The other German Pacific possessions south of the 
equator, excluding the German Samoan Islands and Nauru, were assigned to 
Australia, Nauru (Pleasant Island) was allocated for administration to the 
British Empire and the mandate for the German Pacific Islands north of the 
equator was given to Japan. 

It will be noted that the colonies here dealt with were the former German 
colonies and that the list did not include those parts of the Turkish Empire 
which in accordance with Article 22 were to be classed as mandated terri- 
tories of the first or “A” type. Of the German colonies allocated at this 
time two, Togoland and Kamerun, are of the second or “B” type. All the 
rest belong to the third or “C” type. The circumstances that conditioned 
the assumption of authority in the Turkish dependencies were infinitely more 
complicated than in the former German. colonies of the “B” and “C” types. 
Eventually, however, three of the four important “A” type mandates were 
assigned, Great Britain becoming mandatory for Mesopotamia and Palestine 
and France assuming supervision of Syria. The fourth dependency, Ar- 
menia, which was in many respects the most needy, the most difficult of 
administration and the least promising from the standpoint of natural 
resources, was offered to the United States. However, the American 


2 T. Baty, “Protectorates and Mandates,” British Yearbook of International Law, 1921- 
22, p. 116. 
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Congress was unwilling that the United States should accept this man- 
date and Armenia was left for the time outside the working of the manda- 


, tory system. 


Criticism of the mandatory plan both during and since the Peace Confer- 
ence may be classed under three heads: first, there was, and is, criticism of the 
plan from an abstract point of view as an unwarranted novelty in interna- 


_tional relations; secondly, there are objections to the plan that are practical 


and highly realistic in their nature and finally, there are objections not to the 

whole conception but to certain phases of the mandatory plan as found in the 

League Covenant and to particular features of the plan of administration. 
Among the criticisms of the mandatory plan as an untried innovation in 


. political organization, the criticisms of ex-Secretary of State Lansing have 


probably been given widest currency. In his “Peace Negotiations”? he 
gives a number of the questions which he tried without avail to bring to the 
serious attention of President Wilson. The latter he says dismissed them as 
“mere technicalities.” The following selected from those given by Mr. 
Lansing in his book may be taken as typical of the objections of this type: 
Where does the sovereignty over these territories reside? 
Do those who have seized the sovereignty transfer it or does Germany 
transfer it to the League of Nations? If so, how? 


Does the League assume possession of the sovereignty on its renuncia- 
tion by Germany? If so, how? 


Mr. Lansing is also among those who have offered very definite criticisms 
of the second type, in that he criticizes the mandatory plan as a practical orin 
any way satisfactory. solution for the colonial problems growing out of the. 
war. In this connection it is charged by Mr. Lansing and by others that the 
mandatory plan has been made, doubtless unwittingly on the part of General 
Smuts and President Wilson, the cloak for further imperialistic expansion, 
More definitely, it is charged that under cover of the mandatory system and 
through the agency of the League of Nations, England and France were 
given all essential rights to the former German colonies but, since the colonies 
were allocated as mandated territories under the League, they were not 
credited to Germany as items on the bill of indemnity. Consequently, it is 
argued that, since England and France received the colonies indirectly 
through the League for administration and development and at the same 
time were not compelled to count them as an offset on the indemnity, they 
favored the mandatory plan and it was adopted without prolonged discus- 
sion. In the same connection it is suggested that this plan of disposing of 
the German and Turkish territories was highly agreeable to the original 
Entente Allies because it enabled them to say with truth that they had 
received no direct territorial compensation as a result of the war, and in this 
way they were able to silence Italy or any of the later accessions to the group 


3 Lansing, Peace Negotiations, p. 151 f. — 
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of Allied and Associated Powers who might have been unpleasantly insistent 
upon proportional territorial gains. 

By others who are skeptical of the value of the mandatory plan it is as- 
serted that the importance of the plan in relation to Africa has been vastly 
overestimated and that any plan which concerns only 700,000 square miles 
out of the 11,500,000 square miles which make the total area of the continent 
can in no sense be said to offer a solution for the whole African problem, 
more particularly as no provision is made in the Covenant of the League of 
Nations for extending the principle of League control outside of the present 
mandated territories.» In addition, it is pointed out that in Africa the man- 
dated areas were assigned to powers already having African colonies and that 
the mandated territories in Africa are of the “B” and “C” types in which 
the administration is not far different from the ordinary colonial administra- 
tion in which the wishes of the governed are not a first consideration. 

Of objections to particular features of the mandatory plan the greatest 
amount of objection has been leveled at the ambiguity of the whole of 
Article 22 and in particular at the fifth paragraph of the article which defines 
and limits the administration of the “B” mandates. The fifth paragraph 
of Article 22 is as follows: 

Other peoples, especially those of Central Africa, are at such a stage 
that the Mandatory must be responsible for the administration of the 
territory under conditions which will guarantee freedom of conscience 
and religion, subject only to the maintenance of public order and 
morals, the prohibition of abuses such as the slave trade, the arms traffic 
and the liquor traffic, and the prevention of the establishment of forti- 
fications or military and naval bases and of military training of the 
natives for other than police purposes and the defense of territory, and 


will also secure equal opportunities for the trade and commerce of other 
Members of the League. 


It is contended that the distinction between the “B” and “C” types of 
mandates is not clearly drawn and that in practice there will be no distinc- 
tion. It is also asserted that particularly ambiguous is that part of the 
paragraph just quoted which deals with the prevention of abuses and the 
military training of the natives. What, it is asked, is meant by the phrase 
“and the defense of territory . . . ?” Does it mean only the defense 
of the mandated territory or does it mean the defense of any part of the 
territory of the protecting state? At first thought it would seem that the 
reasonable and obvious interpretation of the phrase would be that the man- 
dated territory alone was meant but the omission of the before territory 
leaves the question in doubt. 


4 Herbert Adams Gibbons, “ Defects of the System of Mandates,” Annals of the American 
Academy, July 1921, pp. 84-90. 

5H. D. Morel, The Black Man’s Burden, p. 225. 

ê Herbert Adams Gibbons, “ Defects of the System of Mandates,” Annals of the American 
Academy, July 1921, pp. 84-90. 
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Recent publication of fragmentary reports of the debates that developed 
in the meetings of the “Big Four” and in the Council of Ten, indicate that 
no question relating to the League plan was more discussed than the question 
of the right of European nations to raise and train armies of native troops in 
the mandated territories under their control. The French were especially 
insistent that this right be specifically granted while the English and Ameri- 
can representatives stood for the wording as it ultimately appeared in the 
final draft of the Covenant and which they contended was sufficiently specific 
for all legitimate purposes. Although defeated in this attempt to change. 
the wording of the Covenant in this respect, the French interpretation of the 
phrase was made clear in the draft for the French mandates for Togoland and 
Kamerun in which the following statement was made: 

It is understood, however, that the troops thus raised (in French 
Togoland and the Cameroons) may, in the event of a general war, be 


utilized to repulse an attack, or for the defense of territory outside that 
over which the mandate is administered." 


These draft mandates were not approved immediately upon their receipt 
by the League so that a final and official settlement of the question has not 
yet been reached. Quite apart from the technical wording of the League 
Covenant it is clear that one phase of the German menace that most alarmed 
France was the fear of great savage armies invading Europe from the German 
colonies in Africa, and in making peace France did not propose to surrender, 
through the observance of constitutional niceties, the right to call to her aid 
in times of need in the future this same threatening host. Obviously it is 
the spirit of the administrating Power rather than the letter of the law that 
will prevail in cases of this kind and the matter is one that will be extremely 
hard for the League of Nations to regulate. 

The provisions relating to the “C” mandates also provoked a misunder- 
standing which for a time threatened to delay the operation of the manda- 
tory system. This misunderstanding grew out of the uncertainty of the im- 

‘plied intent of the sentence which ends, “can be best administered under 
the laws of the Mandatory as integral portions of its territory, subject to the 
safeguards above mentioned in the interest of the indigenous population.” 

The Japanese contention in this connection was that the expression ‘‘in the 
interests of the indigenous population” was ambiguous and that indigenous 
might be used in a descriptive sense or it might be used in a discriminatory 

' sense and they urged the addition of clauses giving the expression a non- 
discriminatory interpretation and specifically providing for equal opportuni- 
ties in trade and commerce, in other words, the “open door.’’® 
It is too soon to appraise in any adequate fashion the working of the man- 
7 Ray Stannard Baker, “Savages in Modern War,” New York Times, February 12, 1922. 
8 Declaration by Japanese Government read by Viscount Ishii at meeting of the Council 


of the League, December 17, 1920, League of Nations Official Journal, January and Febru- 
ary, 1921. 
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datory plan. Although the territories involved had been allocated by the 
Powers before the Treaty of Versailles had been finished, there were many de- 
lays in putting the plan into operation. In the case of the “A” mandates 
the territories taken from Turkey were filled with internal disorder and there 
were many questions of conflicting boundary lines, conflicting religions and 
conflicting claims to economic concessions. In Palestine the British have 
faced a particularly difficult situation. While promising to allow the Zionist 
movement to carry on its work unimpeded, they are also bound to protect 
the existing non-Jewish communities. It has been necessary to proclaim 
three official languages in Palestine, English, Hebrew and Arabic, and to 
provide by law that the special holidays of the different communities are to be 
recognized as valid. The civil government in Palestine has since July 1920, 
been administered under the supervision of Sir Herbert Samuel, holding the 
title of British High Commissioner.?® 
In Mesopotamia the situation is quite different and, since the election of 
Emir Feisal as king of Iraq (Irak), the British High Commissioner is nomi- 
nally the advisor of the king. In Mesopotamia the distinctive feature has 
been the existence of economic concessions, particularly oil concessions. In 
respect to these the American government, although not a signatory to the 
League Covenant, claimed, as one of the Allied and Associated Powers, the 
right of being consulted and the correspondence of the British and American 
governments on this subject makes a long story in itself. The effect of this 
controversy, as in the case of the American consideration of the “B” man- 
dates, has been to delay greatly the action of the League in regard to the 
‘mandated territories. The League officials, admitting the right of the 
United States to be consulted in regard to the disposal’ of the former Turkish 
and German colonies, were forced to postpone action on the mandates for 
. some months, in the meantime urging the Powers to compose their differences. 
In the case of Syria, the French have had to contend with conflicting 
boundary claims and with some of the other problems that have confronted 
the British in Palestine. Armenia, most distraught and least attractive of 
the mandated territories, it was expected at the time of the Peace Conference, 
would be put under the supervision of the United States. President Wilson 
“assumed an attitude of willingness to have the government of the United 
‘States undertake the mandate for Armenia, but, as has been mentioned 
above, the American Congress decided: otherwise. The result has been that 
Armenia has been deprived of the benefit of a system of administration that 
would seem to have been peculiarly fitted for her case. Without debating 
the question of American participation in European affairs it may be re- 
marked that, if the United States has desired and claimed no territorial ac- 
quisitions as a result of her participation in the war, she has also been equally 
conscientious in avoiding burdensome administrative responsibility. 


? Norman Bentwich, “Mandated Territories: Palestine and Mesopotamia,” British 
Yearbook of International Law, 1921-1922. 
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The greatest uncertainty exists as to how the administration of the “B” 
mandates will work out. It remains to be seen, for example, how much dif- 
ference the British will make in practice between the “B” and “C” terri- 
tories. France has in Africa only territories of the “B” type and it is in the 
- administration of these equatorial colonies that French administration is 
being most closely watched. Will the French, under the excuse of preparing 
for local defense, introduce military training to such an extent that it will 
make possible the raising of huge black armies available for use elsewhere? 
As evidence of the humane and democratic nature of French administration, 
a decree of April 13, 1921, has been submitted. It is described as follows: 

This decree concerned itself with the organization of justice in 
Cameroon. Its main novelty consisted in its provisions for the trying 
of all accused natives—not French citizens—in their own districts, and 
before tribunals of their own race, presided over by the head official of 
each district. In this way the natives are to be spared the long absences 
from their native villages formerly necessitated by a journey to the 
chief city, often situated at a considerable distance. The rights of the 
accused natives are to be guaranteed in various ways and all local cus- 
toms respected. The various races are to be differentiated and treated 
accordingly. 


a 


Except for the controversy, now apparently settled to the satisfaction of 
both parties, between the United States and Japan over the question of the 
control of cables on the island of Yap, the “C” mandates have provoked 
little discussion. This is natural, as the territories themselves do not offer 
such difficult problems as do most of the other territories and they are to be 
administered as integral portions of the territory of the protecting nations. 
These Powers that have undertaken the mandates are already colonial 
Powers with well defined colonial aims and policies. One slight change in 
the allotment of the colonies has been made, in that German East Africa, 
which, in the original allocation, was given to Great Britain, has since been 
divided between Great Britain and Belgium. 

- The concluding paragraph of Article 22 is as follows: 
A permanent Commission shall be constituted to receive and examine 


the annual reports of the Mandatories, and to advise the Council on all 
matters relating to the observance of the mandates, 


In accordance with this authorization the Council of the League, on 
November 29, 1920, approved a Constitution of the Permanent Mandates 
Commission. The membership of the Commission was dealt with in three 
paragraphs as follows: 

a. The Permanent Mandates Commission provided for in Paragraph 
9 of Article 22 of the Covenant, shall consist of nine Members. `The 


majority of the Commission shall be nationals of non-Mandatory 
Powers. : 


10 New York Times, Current History, October, 1921. 
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All the Members of the Commission shall be appointed by the Council 
and selected for their personal merits and competence. They shall not 
hold any office which puts them in a position of direct dependence on 
their Governments while members of the Commission. 

The International Labour Organization shall have the privilege of 
appointing to the Permanent Commission an expert chosen by itself. 
This expert shall have the right of attending in an advisory capacity all. 
meetings of the Permanent Commission at which questions relating to 
labour are discussed. 


It was further provided that the Commission should receive the annual 
reports of the mandatory powers and after considering these should forward > 
them with the observations of the Commission to the Council by whom the 
reports should be published. It was provided that the Commission should 
meet at Geneva and that the members should receive their traveling expenses 
and an allowance of 100 gold francs per day during their meetings. How- 
ever, a later amendment reduced the allowance to the members of the Com- 
mission to 70 gold francs per day and traveling expenses. The expenses of 

the Commission are to be paid by the League of Nations. 
` At a meeting of the Council of the League on February 22, 1921, it was 
decided that the following persons should be invited to become members of 
the Permanent Mandates Commission: 


M: Beatae tis Se yeo ared eh wre cela AEAN dane aes France 
Mme. Anna Bugge-Wicksell............-....00 000s Sweden 
Gov. W. Cameron Forbes ................-4. United States 
M. Freire d’Andrade........... 0... cece cece ees Portugal 
The Hon. W. Ormsby Gore..............205. Great Britain 
M. Pierre Orts) 44 se tad can testes aed Raa AS Belgium 
M. Van Rees... 1... cece cece ccc cere ee eeeeees Holland 
M; Theodoli enaere WG eae ee tietareds.s ad a wet Italy 
M. Kunio Yanagida ....... 0... ee ees Japan 


All of these accepted the appointments tendered them except Mr. Forbes, 
who declined the appointment in a letter of March 31, 1921, in which he 
gave as his reason the fact that he had been appointed by the government of 
the United States to accompany General Leonard Wood on a mission to the 
Philippines. No action was taken at the time to fill the place on the Com- 
mission left vacant by the inability of Mr. Forbes to serve as a member. 
This left the Commission, like the Council of the League, with a membership. 
of eight, there being apparent an inclination to await the final decision of the 
government of the United States in regard to becoming a member of the 
League. 

The first meeting of the Permanent Mandates Commission was held at 
Geneva early in October, 1921. The report submitted on October 10, 1921, 


1 League of Nations Official Journal, September, 1921. 
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on behalf of the Commission by its chairman, the Marquis Theodoli, Italian 
member of the Commission, showed that three principal questions had been 

‘ considered by the Commission at its first meeting. First of all, the Commis- 
sion drafted rules of procedure to guide it in its further deliberations; sec- 
ondly, it considered current reports from the mandatory powers; and, finally, 

‘it prepared questionnaires to be submitted to the powers holding mandates 
of the “B” and “C” types foruse in making their annual reports to the Com- 
mission.2 Owing to the delay that had occurred in putting the mandatory 
system into operation, no regular annual reports were considered at this meet- 
ing of the Commission, but partial reports were submitted on behalf of French 
Kamerun, French Togoland, British Tanganyika, Belgian East Africa, 
South West Africa, Mesopotamia and Palestine. 

The questionnaires prepared to aid the Powers in making their annual re- 
ports were comprehensive and searching in the questions asked. Those pre- 
pared for the “B” and “C” mandates were similar in character, the same 
subjects being considered in each. The heads under which questions were 
asked were as follows: 1. Slavery; 2. Labor; 3. Arms Traffic; 4. Trade and 
Manufacture of Alcohol and Drugs; 5. Liberty of Conscience; 6. Military 
Clauses; 7. Economic Equality; 8. Education; 9. Public Health; 10. System 
of Land Tenure; 11. Moral, Social and Material Well Being; 12. Public 
Finances; 13. Demographic Statistics. 

The succéss or failure of the mandatory system as a means of securing just 
and humane administration of undeveloped regions peopled by backward 
races or of securing the protection of more advanced peoples yet dependent 
would seem to depend largely upon two factors; first, upon the sincerity and 
honesty of purpose with which the Powers accept the responsibilities of 
guardianship and, secondly, upon the extent to which an intelligent world 
public opinion is allowed to focus upon the administration of the mandated 
areas. It is evident that the proponents of the mandatory plan placed 
great reliance upon the efficacy of publicity as a corrective for the ever 
threatening evils and abuses incident to colonial administration. Especially 
would this seem to be the view taken by British publicists. The Official 
Journal of the League of Nations contains numerous letters and memorials 
devoted to criticism and suggestions relating to the mandatory system and 
coming from such organizations as the “Native Races and the Liquor Traffic 
‘United Committee,” the “Anti-Slavery and Aborigines Protective Society” 
and from the active, opinion-forming “League of Nations Union.” It 
would seem to be not without significance that Major W. Ormsby Gore, 
M. P., British representative on the Permanent Mandates Commission, has 
been a prominent member of the latter organization. 

- That the belief in the value’ of publicity as a preventive of colonial mal- 
administration is not confined to the British alone is shown by the action 
taken at the first meeting of the Assembly of the League of Nations held 


® League of Nations Official Journal, December, 1921. 
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November 15 to December 18, 1920. At that time the Council was experi- 
encing difficulty in inducing the Powers to submit their draft mandates and 
those that were submitted were accompanied by requests for secrecy. At 
the thirtieth plenary meeting of the assembly the then somewhat unsatis- 
factory situation regarding the mandates was discussed very frankly. In 
urging greater openness and publicity Lord Robert Cecil said, among other 
things: : 
You must go boldly and with faith,to the peoples of the world; you 
must take them into your confidence. You must be ready to run some 
risks. You must frankly publish not only what you have done, but 
what you are doing, not only the achieved result but the reasons which 
are leading you toward that result. Without that‘you will not secure 


their support, you cannot hope to achieve the vast ends which we have in 
view.’ : i 


The nineteenth session of the Council of the League which was held in 
London from July 17 to 24, 1922 was convened primarily to consider 
the mandate for Palestine and to pass upon certain proposed modifications 
in the terms of the “B” mandates. These modifications related to the 
freedom of conscience and morals in the mandated territories and had been 
developed in the negotiations between the British Government and the 
Government of the United States. In. view of the misunderstanding re- 
garding the original text of Article 8 of the “B” mandates, Great Britain 
suggested that the corresponding section from the American-Japanese 
treaty concerning Yap“ be substituted in a slightly modified form and this 
was done. Certain, other minor textual modifications were approved in’ 
order to bring the “B” mandates into conformity with the “C” mandates 
which were approved in 1920. The “B” mandates were then approved 
subject to such textual changes as might be recommended by the drafting 
committee. _ ; l 

The problems connected with the mandates for Palestine and Syria were 
not so easily solved, as they involved the whole question of the Zionist 
Movement and a consideration of the national, racial and religious interests 
found in the territories. Great Britain was anxious to secure the approval 
of the mandate for Palestine but agreed with France that it was desirable 
that the French mandate for Syria should also be approved in order that the 
two governments of Syria and Palestine might go into operation at the same 
time. Italy, however, holding the view that the terms of the mandates were 
involved in the Treaty of Sevres, was unwilling to agree to the mandates 
until an agreement was reached with France on the subject. After pro- 
longed discussion a partial agreement was announced at the last meeting of 


13 The First Assembly of the League of Nations, World Peace Foundation, February, 1921, 
p. 185.. , 

1 This treaty is printed in the SurrLEmenNT to this Journat for April, 1922, Vol. 16, No. 2, 
p. 94. : f 
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the session and the Council approved the mandates for Palestine and Syria 
and agreed that they should enter into force automatically and at the same 
‘time as soon as France and Italy reached an agreement on certain points in 
connection with the mandate for Syria.* The British mandate govern- 
ment in Palestine went into operation September 11, 1922. 
The twentieth meeting of the Council, held early in September, 1922 at 
the same time as the third session of the Assembly, was occupied on several 
‘occasions with mandate questions. It considered the report of the Perma- 
nent Mandates Commission and decided to transmit to the mandatory 
powers certain requests for supplementary information desired by the Com- 
mission.1® : 
The action of the Third Assembly in regard to the mandates is summarized 
in the introductory paragraphs of a resolution adopted by the Assembly on 
September 20, 1922: 

The Assembly wishes to express its keen satisfaction that the terms 
of the mandates which had not been promulgated in 1921 have now been 
defined; that reports on thd administration of mandated territories 
have been presented to the Permanent Mandates Commission and ex- 
amined in the presence of duly accredited representatives of the manda- 
tory Powers; and that the mandates system has hereby been Rrowens 
fully into force. 

The Assembly wishes, in particular, to express its deep gratitude to 
the Permanent Mandates Commission for the great care and impar- 


tiality which it has devoted to the accomplishment of its important and 
delicate task.” 


The Assembly also considered the right of petition of inhabitants of man- 
dated areas and expressed the opinion that such petitions should come to the 

Permanent Mandates Commission through the local administration and the 
‘mandatory power. 


15 League of Nations Official Journal, August, 1922. 
16 Monthly Summary of the League of Nations, Vol. 2, No. 9, p. 203. 
17 League of Nations Official Journal, Special Supplement, October, 1922. 


THE NEUTRALIZATION OF THE AALAND ISLANDS 


By CHARLES NOBLE GREGORY 
Of the Board of Editors 


In the April number of this Jourwat for 1921,! Prof. Philip Marshall 
Brown discussed in a most interesting way “The Aaland Islands Question ”. 

He dealt with the claim of the islanders to determine by a plebiscite 
whether they should remain incorporated with the Republic of Finland or 
be transferred to the Kingdom of Sweden, a transfer apparently desired by 
almost their entire number, and with the advisory report of the Committee 
of Jurists thereon. This was, however, a mere step in extended transactions. 
Now they have been carried through, and not only the issue decided, but a 
precedent established as to the right of the Council of the League of Nations 
to intervene for the settlement of international disputes. Moreover, the 
practice and procedure which may be adopted therefor have been indicated. 
A review of the whole accomplishment and of the new methods employed 
seems, therefore, appropriate. 

Though the matter had been agitated for some time, it was laid before the 
Council by the following brief and simple note: 


Forrien Orricr, S. W. 1, 


19th June 1920. 
Dear SR Eric DRUMMOND: 

I desire in exercise of the friendly right conferred by Article II of the Covenant of the 
League of Nations, to bring to the attention of the Council of the League the case of the 
Aaland Islands, as a matter affecting international relations, which unfortunately 
threatens to disturb the good understanding between nations upon which peace depends, 

I do not take this step without having informed the two Governments, Sweden and 
Finland, of my intention to do so. 


Iam, 
Yours Faithfully, 
(Signed) Curzon or KEDLESTON. 


Thereupon the Council was convened in London from July 9 to 12, 1920, 
with Mr. Balfour presiding. It heard statements by representatives of 
Sweden and Finland, and of the island population. Finland claimed that 
the question was purely domestic and, therefore, not within the jurisdiction 
of the Council. This presenting a purely legal question for solution, Mr. 
Balfour read a summary of the proceedings and submitted a resolution 
which, with the assent of the opposing parties, was unanimously adopted: 

That a commission of three international jurists shall be appointed 


to give to the Council, on the following question, an advisory opinion 
with the least possible delay: 


1Vol. 15, p. 268. 
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1. Does the Swedish case as presented to the Council, on the. question 
of the Aaland Islands, arise out of a matter which, by international 
law, is solely within the jurisdiction of Finland, within the meaning 
of paragraph 8 of Article 15 of the Covenant? 

1 2, What is the present state of the international obligations regarding 
the demilitarization of the Aaland Islands? 


; The Council authorized its acting president (apparently Mr. Balfour), 
to nominate and appoint the members of such committee of jurists. 

Prof. F. Larnaude, Dean of the Faculty of Law of Paris, Prof. A. Struycken, 
Councillor of State of the Netherlands, and Prof. Max Hitber, legal adviser 
‘of the Swiss Political Department, were appointed to constitute such 
‘commission. j 


' 
j 


REPORT OF THE COMMISSION OF JURISTS 


The jurists, after hearing the parties interested, held that the dispute did 
not depend exclusively upon the territorial sovereignty of a state, that it . 
arose from the de facto situation caused by the political transformation of 
‘the islands, whose inhabitants invoked the principle of self-determination, 
‘and from military events when Finland separated from Russia but was not 
. -yet definitely constituted a state; that, therefore, the question was not one 
‘left. by international law to the domestic jurisdiction of Finland. Thè 
Council was, therefore, competent, under the Covenant of the League, to 
make any recommendations it deemed just and proper in the case. 

The jurists further held ‘The provisions of the convention of the Treaty 
‘of Peace of 30th March 1856, concerning the demilitarization of the Aaland 
‘Islands are still in force” ; that these provisions were “laid down in European 
‘interests’ and “constituted” a special “international status” for these 
islands; and that till they were replaced, every interested state could insist 
.on compliance and the state in possession must conform to the obligations 
they imposed. 

THE COMMISSION OF RAPPORTEURS 


The Council, having received and studied the advisory report of the Com- 
‘ mission of Jurists, on September 20, 1920, in accord therewith, declared itself 
competent to recommend a solution of the matter. 
' The legal questions being thus solved, there remained the political ques- 
tions. To aid in dealing with these, the Council appointed a commission 
‘of three rapporteurs to examine the matter and report such solution as it 
could recommend to aid the maintenance of peace in that part of the world. 
' The members were Baron Beyens, former Minister of Foreign Affairs of 
Belgium; M. Felix Calonder, former President of the Swiss Federation; and 
Mr. Abraham Elkus, former Ambassador of the United States at Con- 
stantinople. Mr. Elkus’ health interfered with his attendance during a 
'. part of the time, and his secretary, Mr. O. L. Milmore, lately Secretary of 
' Embassy in the Department of State at Washington, attended for him. 
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The commission heard at length representatives of the nations involved 
and of the people of the archipelago. They further proceeded to Finland, 
to Sweden, and to the Aaland Islands themselves, and personally investigated, 
by such means as seemed most available, the historical, political, legal, 
ethnological, economic, commercial, geographic, sentimental, strategic, and 
other facts having a bearing on the matter in dispute. Finally, they filed 
with the Council a report, apparently undated, but marked on the cover 
“Geneve le 16 avril 1921.” This report of the Commission of Rapporteurs 

~ covers thirty-seven large printed folio pages, and the annexes fourteen more 
pages, It is conciliatory and, perhaps on that account, somewhat diffuse 
and discursive, but instructive and, in the main, convincing. , 

Some of the facts which appear, from the hearings and the report, may 
be profitably summarized. Moreover, since the Council of the League was 
consciously making an important series of precedents as to its intervention 
and procedure in the adjustment of international disputes, the practice 
adopted by that imposing body for extending and confirming its own powers 
is observed as significant. It may prove disquieting, to the few profane 
persons who still doubt its omniscience, justice and disinterestedness. 


PHYSICAL FEATURES OF THE ARCHIPELAGO 


The Aaland archipelago extends from near the coast of Finland something 
more than half way across the mouth of the Gulf of Bothnia as it opens to the 
Baltic Sea. If affords.an important naval base from which, therefore, con- 
trol of that great gulf, nearly four hundred miles in length, could well be 
achieved. Moreover, it is convenient, for such purposes, to the Swedish 
coast and. particularly menacing to Stockholm, the Swedish capital. As it 
also adjoins the mouth of the Gulf of Finland, in hostile possession it would 
menace Helsingsfors, the Finnish, and Petrograd, the Russian capital city as 
well. It has been pointed out that a fast torpedo boat stationed at Bomar- 
sund in the islands could reach Stockholm in three or four hours, and a 
“grosse Bertha” could shell that beautiful city from the shores of the archi- 
pelago. f 

The waters are shallow and passages difficult, which separated the islands 
from the Finnish mainland, but there is a deep-water passage and the open 
sea between them and Sweden. As a consequence, the latter passage very 
seldom freezes over. In the past hundred years it has frozen but nine 
times. On the other hand, in winter the ice habitually connects the islands 
with the Finnish mainland so that an extensive traffic is carried on by 
sledges, which largely replace water-borne craft at that season. 

The archipelago consists of one main island called “fasta Aaland”, with a 
population of some 16,000 souls, and about 300 much smaller islands with a 
population variously stated as from six to nine thousand. There are no 
railroads in the islands, but roads are well kept. Woodlands of hardwood 
and pine alternate with tilled fields, where wheat, barley, oats, rye and 
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potatoes are grown. Cattle are numerous and meat and dairy produce are 
exported. 

The islanders are bold and competent sailors and navigators, and conduct 
extensive sea fisheries. They are, moreover, ship-builders on a consider- 
able scale, and own and operate numerous vessels, especially sailing ships, 
which trade the world over. Let me add that smuggling, made easy by the 
geographic situation, is constant, especially in alcoholic liquors, which are 
forbidden in Finland. 

The population is about 97 per cent Swedish in blood, language, culture 
and national feeling. The dwellings are spacious and comfortable. The 
climate is softened by the southern sea breezes and is less rigorous than the 
mainland. ‘There are no extremes of wealth or of poverty in these happy 
islands, and labor unrest is unknown. j 

Into this maritime paradise there dropped from the lips of a distinguished 
scholar and statesman a pregnant phrase as to the right of free self-deter- 
mination. It fell on good ground and bore fruit a hundred-fold. 


THE POLITICAL HISTORY OF THE ARCHIPELAGO 


Up to 1634 there is much dispute and confusion as to ownership and 
Jurisdiction over these islands. In that year Chancellor Oxenstierna issued 
his celebrated constitution, organizing the states of the Vasas. Under this 
the islands were definitely incorporated in the Finnish provinces of Abo and 
‚Björneborg and this status continued unchanged until 1808. In the long 
-wars between Sweden and Russia the islands were from time to time occupied 
by each contestant, but the cause of Sweden declined and that of Russia 
prevailed. In February, 1808, the Russians invaded Finland, meeting at 
first scant resistance. In March they requisitioned food supplies in the 
Aaland Islands. This was vigorously resisted and a popular assembly 
resolved to refuse all supplies to the Russians and declared loyalty to 
Sweden. In April the invaders occupied the principal island and one other, 
‘and their commander again made requisitions. The people, led by their 
sheriff and pastor, successfully resisted, but in 1809 the Russians arrived in 
force and mastered the islands, meeting little opposition. 

In the negotiations for peace at Frederickshamm in that year (1809) the 
Swedes urged strategic and historical arguments for retaining the islands. 
The Russians replied that it was not a question of ancient boundaries, but of 
a new frontier between the two countries which Russia deemed indispensable. 
‘The Swedes refused to concede the archipelago and negotiations were dis- 
continued. Finally, Sweden yielded and empowered her representatives to 
cede these islands, but directed them to ask that no fortifications or naval 
building yards should be established thereon. By Article 4 of the Treaty 
‘of Frederickshamm, finally acceded to, among other territories ‘Abo and 
Bjérneborg with the Aaland Islands” were ceded to Russia. They were 

. continuously a part of Russia until 1914, a period of one hundred and five 
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years. They were a part of the Grand Duchy of Finland and the laws and 
customs of the Grand Duchy were much freer and more liberal than those of 
Russia in general. Great friction arose between. the Finns and Russia on 
account of the latter’s disregard of Finnish rights, but Russia retained 
unbroken possession and dominion. 

In 1914, as a result of the great war, relations between the two became 
intolerable, and the Finns so desired the defeat of Russia that they became 
the partisans of Germany. Many of their young men escaped to Germany 
and joined her army.: In 1917, the Russian revolution replaced the old 
authorities and the newly organized government recognized the political 
autonomy of Finland. The Finnish Diet, however, voted a new constitu- 
tion with still further increased autonomy and was dissolved by Kereusky’s 
government, and friction increased. On November 7th, Kerensky fell and 
the Bolshevist rule succeeded in Russia. Finland, holding there was no 
authority in Russia, proclaimed its own independence and appointed a 
Directory. Russia fomented 2 revolution and general strike in Finland, 
and by terrorist outbreaks sought to destroy the new government, but, on 
the intervention of Finnish socialists, on January 2, 1918, recognized Fin- 
land’s independence. Sweden and France followed suit within two days, 
Germany within four and Norway and Denmark within eight days there- 
after. i 

Lenine, notwithstanding, sent fresh troops to Finland, saying it was being 
reorganized. A successful revolution in the Russian interest on January 
18th established a new government at Helsingsfors. The expelled Finnish 
government however, seated itself at Vasa, levied an army and put an able 
officer in charge, General Mannerheim. Sweden was asked to intervene, 
but was willing only to mediate. On February 8th, the patriotic Finnish 
government agreed with Germany for a supply of arms and presently for 
military aid, the German troops to disembark at Aaland. Germany, how- 
ever, signed a treaty of peace with Trotsky on March 3d, at Brest-Litovsk 
which provided that Russian forces were to evacuate Finland. Russia 
` failed to do as agreed and Germany sent 1200 troops to the Aaland Islands, 
and these, with other German forces, cleared southwest Finland of revolu- 
tionists and entered Helsingsfors. The Finnish “ whiteguard” overcame the 
Russians and reoccupied Finland, except that the Germans still held the 
south, 

Then the Senate favored and Diet elected the Kaiser’s brother-in-law, 
Prince Frederick Charles of Hesse, King of Finland. The Allied victory 
ensuing caused him to renounce the crown so tendered. After the revolu- 
tion in Russia, her troops in Aaland began to pillage the people. In 1917 
the delegates of the communes expressed a wish for reincorporation with 
Sweden. Seven thousand one hundred and thirty-five islanders signed an 
address to the King of Sweden with that view and it was placed in his hands 
on February 3, 1918. He advised that the question be solved in agreement 
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with Finland. However, Sweden sent three vessels, one an armed cruiser, 
to transport such islanders as desired to remove to Sweden, acting, as was 
stated, solely from humanitarian reasons. The Russian troops agreed to be 
disarmed and sent to Russia. The Aalanders attacked and captured various 
_ points. After long discussion, the Swedes arranged for the deportation of 
the Finnish and also of the Russian troops. On March 6th a German 
squadron arrived, but did not interfere with the Swedes. The Germans were 
not well received by the islanders; the Swedes were welcomed. The Ger- 
‘mans requisitioned supplies fixing the price in marks. 
Finland on March 8th constituted the islands a province with a civil and 
‘military governor, but this met with no local favor. Telegrams signed by 
prominent Aalanders were sent the Finnish Senate, the King of Sweden and 
Emperor of Germany, claiming the right of the islanders to decide the future 
of their government for themselves. The Senate of Finland replied that no 
‘action hostile to the integrity of the national territory would be tolerated. 
: [There are points of resemblance between this and the doctrine maintained 
with conspicuous success by this country under Abraham Lincoln in the 
sixties.] The King was conciliatory, the Kaiser non-committal. 
' The Aalanders then sent a delegation to the Peace Conference, organized 
another plebiscite, sent an address to the King of Sweden‘and approached 
_the Council of the League of Nations. Finland passed a liberal law, grant- 
‘ing the islands autonomy, freeing the inhabitants from military service and 
substituting lighthouse and pilotage service, but this was rejected by the 
‘spokesman for the landstry. He and the president of that body were at once 
arrested for high treason and taken to Abo. Sweden made formal demand 
to Finland that she satisfy the island people. She submitted the matter to 
the Peace Conference, but there the views of Finland were approved. Notes 
between the two governments reached a point where further discussion was 
` impossible. ' 

The Aalanders claim to settle their rights by a plebiscite rested very 
largely on the right of self-determination proclaimed by President Wilson. 
Finland refused to authorize a plebiscite or to recognize it as competent to 
alter territorial rights. Sweden, on the contrary, held the islanders wish 
legitimate and the rights to such a public expression to be universally rec- 
ognized. 

The Rapporteurs held that the Council was “within its rights in declaring 

_its competence” and further said: 


Although we cannot share the opinion stated by the Commission of 

Jurists on all points, we agree with their declaration that the Aaland 

‘ question is one that extends beyond the sphere of domestic policy. 

But in our opinion it is because it has acquired such considerable inter- 

national importance that it was necessary to submit it to the high 

i aiy which the League of Nations represents in the eyes of the 
wor : 


They hold the primary question, which no ethnical or political considera- 
tions can brush aside, is a legal one, that of Finland’s right of sovereignty 
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over the islands. They find the Grand Duchy of Finland was an autono- 
mous state under the Russian régime with the attributes of sovereignty, 
except the direction of its foreign policy and national defense, with clearly 
defined frontiers; that, though there were grave violations of the Finnish 
Constitution by Russia, yet, 2 usurpation is not valid unless it is complete 
and recognized by its victims, and that Finland did not submit and ulti- 
mately the Kerensky Government recognized her autonomy; that it was 
an autonomous Finland, which later proclaimed its independence and be- 
came a sovereign, instead of a dependent state, which the Soviet Govern- 
ment of Russia recognized. 

They hold that no new state was formed, but that the Finnish Army 
gradually reconquered the several provinces and crushed the rebellion, which 
had been inconsistently promoted by Russia. The sovereignty was not 
impaired by this resistance, and they held that Finland’s birth as an in- 
dependent state dated from its declaration of independence, exactly as in 
thé case of the United States of America whose independence dated from 
July 4, 1776, the date of its Declaration of Independence, not from the close 
of its struggle with Great Britain or the treaty of peace with her. 

They hold the islands a part of Finland and that her sovereignty over 
them is incontestable; that to detach them would be an alteration of her 
status and deprive that country of what belongs to her. f 

They then, as this reviewer would respectfully submit, having decided the 
case on grounds which are, to borrow their own word, “incontestable”, add 
“We have only to examine if there are adequate reasons and sufficiently 
weighty considerations for the modification of this situation and for granting 
the Aalanders the plebiscite which they ask”, thus touching far more doubt- 
ful matters. 

They hold the right of free self-determination is not “A rule of interna- 
tional law and the League of Nations has not entered it in its covenant.” 
The example of Finland is not in point, since she was autonomous. A small 
fraction of a people, a minority, cannot be put on the footing of an entire 
nation. Finland was oppressed by the Russians, but Aaland suffered no 
mistreatment from Finland, the cases are in no way parallel. 

They hold further that a minority of the people of a state, definitely 
constituted and capable of performing its duties, has no right to separate 
itself or to declare its independence. Such a rule would destroy order and 
stability and inaugurate anarchy, and that all the arguments of history, 
geography and politics militate in favor of the status quo. 

350,000 Swedes settled in Finland are strongly opposed to the separation - 
of the islands. A division would promote great and lasting bitterness 
between these people and the Finns. Europe is as much interested in the 
welfare of these 350,000 Swedes, as in that of 25,000 Aalanders. The 
strategic interests of the two countries are about equal, but there is no reason 
why Finland’s interests should be sacrificed and those of Sweden given the 
precedence. The islands are a menace to neither, unless they fall into the 
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hands of a great Power. The service of Finland in repelling the Bolshevists 
should not be forgotten. Had she failed, Scandinavia would have been the 
first menaced. She ought not to be despoiled and humiliated and alienated 
from the Scandinavian countries. Russia may seek such a restoration of 
pan-Slavist imperialism. It is in the general interest to hasten the con- 
solidation of the states which have freed themselves from her. Finland is 
. one of the bulwarks of peace in Northern Europe. 

They hold, finally, that Sweden consented to submit the dispute to the 
League and must bow with good grace even to a hostile opinion and persuade 
the Aalanders to its acceptance without too much complaint. 


International Guarantees 


As to granting complete independence to the islands, the Rapporteurs 
_ further held that they have no capacity to survive in independence, or to 
bear the expenses incident. A transitory arrangement leaving things as 
they are for a brief term of years would only foster and prolong the difficulty 
and a final.solution cannot be deferred. Some essential guarantees ought to 
accompany autonomy voted to the province by the Diet. 

The Commission deems it right that the Swedish language be preserved by 
teaching in the schools, and therefore that in the primary schools, and even 
in the technical schools, instruction should only be given in Swedish; that 
the right of pre-emption should be accorded the communes and their 
inhabitants whenever offers of purchase of realty are made by persons or 
companies foreign to the islands. The fact that the islands are destined to 
become shipbuilding centers and that Finnish companies will seek to estab- 
lish themselves seems the ground for this. 

The Commission recommends that the franchise be only granted to new- 
comers after a stay of five years; that the governor of the province should 
be appointed from three candidates nominated by the Council of the islands. 
If Finland will not grant the guarantees mentioned, the Commission would 
be forced to advise the separation of the islands from Finland on the wishes 
expressed by a plebiscite in the interest of the islanders and of a durable 
peace in the Baltic. 

The Commission says further that if difficulties and disagreements as to 
the application of the guarantees arose, the Council of the League of Na- 
tions should intervene and put an end to them; that the right to approach 
the Council might be reserved, not to the islanders, but to each of the three 
Scandinavian States; and that if as an impartial mediator, it could not 
settle the differences, Finland and the islanders ought to have recourse to 
the International Court of Justice. 


Disarmament 


By the Paris Convention of 1856 between France, Great Britain and 
Russia, the latter bound herself not to fortify the Aaland Islands or main- 


THE NEUTRALIZATION OF THE AALAND ISLANDS 71 


tain or create any navy or military establishment thereon. This was an- 
nexed to the treaty of peace of Paris of the same date, and by Article 33 of 
that treaty it was given the same force and validity as the treaty itself. 
Fortification had been begun, and Sweden was uneasy, but this provision 
removed her anxiety. 

In 1906 a cruiser was sent to the islands by Russia for the announced 
purpose of preventing the smuggling of arms into Finland, but a wireless 
station was established in Aaland, a Russian garrison quartered there, and 
soundings of the Bay of Bomarsund were taken. Sweden’s anxiety was 
revived. Norway and Sweden had just parted company. Russia regarded 
the limitations on her rights in the islands as a humiliation and sought at this 
time a release by the parties to the Treaty of Paris. Germany agreed not to 
oppose, but, when this secret agreement transpired, explained that she sup- 
posed there was a previous understanding with Sweden, and the matter was 
allowed to pass out of sight. 

In 1908, the four Baltic Powers signed the Declaration of the Baltic, 
binding themselves to maintain the status quo as to all Baltic possessions. 

When the great war came on in 1914, Russia feared that Germany might 
occupy the islands and, in disregard of the treaties, strongly fortified them 
and established a naval station there. She answered Swedish representa- 
tions by reassuring statements as to the temporary character of these de- 
fenses. In 1917 the Soviet Republic decided to conclude peace with the 
Central Powers and Sweden demanded of Germany that the Aaland question 
should be dealt with in the negotiations at Brest-Litovsk. Germany held 
the Convention of Paris avoided by the war, but insisted on an agreement for 
the demolition of the fortifications and re-establishing the old limitations 
and, in a treaty with Finland, the old convention was adhered to, but this 
treaty was annulled by the Powers at Versailles. 

In 1918, Germany, Sweden and Finland agreed that military contingents. 
of these states should undertake the demolition of the fortifications. Fin- 
land opposed the admission of Swedish troops, but yielded to German pres- 
sure. The issue of the war halted the Germans, but the demolition was 
accomplished by Swedes and Finns. 

The Report of the Jurist Commission had amply established that the 
Convention of Paris was still in force, that it was established in the interest 
of all Europe and gave the islands an international status, and this conclusion 
was undisputed. The Commission of Rapporteurs found the restrictions 
imposed by the Treaty of Paris inadequate since Russia broke them as soon 
as war was declared. They held that an international guarantee should be 
demanded against the violation of the neutrality of the islands. They 
advise for that purpose a treaty in which not only Finland and Sweden 
should join, but also Denmark, France, Germany, Great Britain, Italy and 
Poland, and that a place should be reserved therein for Russia when her 
government is recognized; they said that Finland interposed no objection to 
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such neutralization, and that they reject the proposal of settlement by a 
plebiscite. ` 

Finland claimed jurisdiction over adjoining waters in some places three 
sea miles from shore, in others four miles from shore, as appeared to the 
Commission without reason for the difference, and the extent of territorial 
waters is to be settled by the treaty. 

The recommendation was that this treaty be negotiated by the great 
Powers of Europe as well as the Baltic States under the auspices of the 
League of Nations; that the League should be given the task of assuring the 
execution of the treaty. It should be ready to appeal to the signatory and 
guarantor Powers if the state in possession failed to observe its conditions. 
In case of war, they should intervene at the request of the League to enforce 
respect for such neutrality. 

The exceedingly extended report closes by alluding to its own length, to the 
“patient toil” of the writers and “the generous efforts made by the League 
of Nations to stifle local conflicts which delay the general peace without 
which bleeding humanity could not recover from its wounds and rise once 
more”. 

The Council of the League accepted the conclusion of the Report and by 
resolution of June 24, 1921, recommended an internatiomal convention as 
above and called a diplomatic conference of the eight nations advised by the 
Rapporteurs, with the addition, suggested by Great Britain, of Esthonia and 
Latvia. Representatives of all ten nations met at Geneva and, after dis- 
cussion, there signed a treaty upon the lines indicated October 20, 1921. 
The treaty is comprised in ten articles covering some four pages. 

In Article 1, Finland confirms the declaration of Russia of 1856, as to the 
Aaland Islands, annexed to the treaty of Paris and “undertakes not to 
fortify the part of the Finnish archipelago called ‘the Aaland Islands’ ”. 

Article 2 defines the Aaland Islands'as meaning in this convention ‘‘all 
the islands, islets and reefs situated in the stretch of sea bounded by the 
following lines”: Here follow latitude and longitude of various points and 
full reference to the British Admiralty Chart corrected up to August 1921, 
Finnish Chart of 1921, and Russian Chart of 1916. Further “The territorial 
waters of the Aaland Islands are considered to extend to a distance of three 
nautical miles from the low water mark”. 

Article 3 provides: No military or naval establishment or base of opera- 
tions, no military aeronautical establishment or base of operations, and no 
other installation utilized for war purposes shall be maintained or created in 
the zone described in Article 2. 

Article 4 provides, subject to the provision of Article 7, ‘‘no military, 
naval or air force of any Power shall enter or remain in the zone described in 
Article 2; the manufacture, import, transport and re-export of arms and 
war material therein are strictly prohibited”. In time of peace, however, 
Finland, in exceptional circumstances, in addition to the regular police, may 
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send into the zone and keep there temporarily such other armed forces as 
shall be strictly necessary for the maintenance of order. One or two of her 
‘ light surface warships may visit the islands from time to time and anchor 
temporarily, and under special circumstances she may keep in such waters 
temporarily other surface vessels, in no case exceeding a total displacement 
of 6,000 tons. Finland can grant only one warship of any other Power, a 
temporary right to anchor in such waters. ‘Finland may fly her military or 
naval aircraft over the zone, but except in cases of “force majeure, landing 
there is prohibited”. 

Article 5 allows warships the right of innocent passage through the above 
territorial waters. 

Article 6 provides that the above zone shall be, in time of war, a neutral 
zone “and shall not directly or indirectly, be used for any purpose connected 
with military operations”. But in wars affecting the Baltic States, Finland 
may protect this neutrality by mining above territorial waters and by such 
inaritime measures as are strictly necessary, duly notifying the Council of the 
League of Nations. 

By Article 7, the high contracting parties agree to communicate with the 
Council of the League so that it may decide on measures to maintain the 
convention and fepress any violation, and such Powers agree to assist in the 
measures the Council of the League decides on. When the Council has to 
decide, it is to summon Powers, parties to the convention, whether members 
of the League or not. The’ vote of the Power accused of violating the 
convention shall not be necessary to constitute the unanimity required for 
the Council’s decision. If unanimity cannot be got, each of the parties 
shall be authorized to take any measures recommended by a two-thirds vote 
, of the Council, omitting the vote of the Power accused of violation.’ In case 
of a sudden attack on the islands or across them on Finland, Finland may 
check and repulse the aggressor until the high contracting parties can inter- 
vene, she reporting promptly to the Council. 

Article 8 continues the convention despite changes in the present status 
quo of the Baltic. 

_ Article 9 asks the Council of the League to bring the convention to the 
attention of members of the League in order that its provisions may be 
respected, and provides that with the unanimous consent of the high con- 
tracting parties the convention may be submitted to any new signatory 
Power for adherence. i 

Article 10 provides for the ratification of the convention, and that it shall 
come into force for each signatory or adhering Power at the date of the 
deposit of its ratification or instrument of adhesion. 

Ratifications were signed by representatives of Germany, Denmark, 
Finland, France, Great Britain, Sweden and by Sir Erie Drummond, 
Secretary-General of the League, April 6, 1922, and the convention by its 
terms came into force as to them. 
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Italy ratified May 10, Poland June 29 and Latvia September 9. 

On July 24, 1922, Czechoslovakia in a note stated that she undertakes to 
respect the régime established by the convention. 

Thus it is hoped that an embittering controversy between two neighboring 
European States has been adjusted through the medium of the Council of the 
League. 

The doctrine of the right of free self-determination as applied to a minor 
part of a nation has been very properly rejected, but with reservations in 
case such minority is suffering wrongs and injustice. It is submitted that 
the right of the Council of the League, or any commission operating under it, 
to hear and advise as to the rights of such a minority so suffering, even as 
against a state with admitted sovereignty over them, seems to be assumed or 
indicated by the Rapporteurs. Moreover, the right is expressly assumed to 
detach, in accord with a plebiscite, territory and citizens from an undoubted 
sovereign unless he makes such concessions as the council “advises”. 

Such rights must be regarded with great solicitude by all established 
Powers. Their exercise in any but the wisest and most impartial hands 
would be destructive and mischievous beyond conception. When a certain 
number of states of this Union declared for self-determination in the sixties, 
there is every reason to suppose they would have had the support of any 
European committee. If the right here adumbrated had then existed, the 
Union would have probably been destroyed and the whole policy for which 
Mr, Lincoln stood frustrated. The advent of such powers or high official. 
intimation of such claims, ought not to be unobserved, perhaps ought not to 
go unprotested. 

It may be said that all Powers here exercised were advisory and with the 
consent of both parties to the dispute. That is important, but when one 
sees how Finland repeatedly disclaimed any jurisdiction on the part of the 
Council, and urged that it was an invasion of her domestic jurisdiction, but 
how steadily she was forced to submit, one sees that the dominion of a potent 
“adviser” is difficult or impossible to refuse. 

All will wish success to the new convention and to the neutralization of 
the archipelago. However, agreements for neutralization have given such 
fatuous satisfaction in time of peace and such ghastly disappointment in 
time of war that we must not rely too far upon them. By the Treaty of 
1856 Russia was to abstain from operating ships of war on the Black Sea 
(a partial neutralization), but by 1870 she was absolutely disregarding this 
restraint. No territory was more carefully fenced from harm by neutralizing 
treaties, guaranteed by most of Europe, than Belgium, but her unhappy, 
though honorable, lot in the late war is “freshly remembered”. The report 
of the Rapporteurs takes note of the failure of the neutralization of the 
Aaland Islands themselves by the Treaty of Paris of 1856, which, as we have 
seen, was ignored by Russia at the outbreak of the great war. 

The typewritten statement which was circulated with the printed report 


THE NEUTRALIZATION OF THE AALAND ISLANDS 75 


of the Commission of Rapporteurs (issued apparently by the publicity agents 
of the League), says: 


Almost every question likely to arise in such a dispute as arisen in 
this case, notably the bringing up of the case by an outside nation, the 
status of a nation not represented in the Council, the status of a state 
not even a member of the League, the method of handling a purely 
legal problem, and finally the political action to be taken after the 
legal problems have been decided. The case well illustrates both the 
new kind of procedure introduced into international affairs and the 
impartial, careful way in which the league is able to function. 


The claim that the question was purely domestic and, therefore, not within 
the competence of the League, was referred to the Committee of Jurists as 
a question of law and by them decided against Finland. The main and 
political question was then referred to a Commission of Rapporteurs who 
decided against the claim of the islanders and the wish of Sweden as to 
sovereignty, but in favor of the neutralization and demilitarization of the 
islands which was desired by Sweden and to which Finland was not adverse. 
Certain guarantees, over and above any Finnish law, in the interest of the 
Swedish people of the islands, as to language, schools, rights of property and 
franchise, and choice of governor are also included and secured by the treaty 
of the ten Powers. 

The very general and indefinite proviso of the covenant that any case . 
involving world peace is a matter of concern to the members of the League, 
was held a sufficient basis for intervention in this difference between two 
minor powers over a small territory and accompanied apparently by no 
threat or prospect of war. 

Sweden belonged to the League, but had no representative on the Council. 
Her representative automatically became a member of the Council for this 
case. Finland was not a member of the League, but her A TeSeUIBLIE was 
given equal place. 

The legal point raised by Finland that the matter was purely domestic, 
involving a question between. her and her own subjects, as to her own 
undisputed territory, moreover, when the dissatisfied subjects were suffering 
no hardship, injustice or oppression, is about as strong as any government 
can hope to present in any like case. 

The usefulness and success of our own constitution, in near a century and 
a half of trial, has largely depended upon the bold and constructive inter- 
pretations established under the lead of Chief Justice Marshall, who always 
found, within the four corners of that august instrument, whatever was 
necessary for the welfare of the federal government. Probably the Cove- 
nant of the League requires for its survival as bold and broad an interpreta- 
tion. 

The proceeding by which an international body ascertains and defines 
the extent and scope of its powers and jurisdiction by choosing three persons, 
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at its own will, and treating their favorable opinion as an adequate com- 
mission to do as it wishes with the affairs of any state, cannot be deemed 
wholly satisfactory. However, it was a temporary expedient, adopted, as 
was intimated, because the Court of International Justice was not yet 
organized. The intent is expressed to have recourse to that tribunal for the 
solution of like questions in the future. 

One ought not to leave the subject without mentioning that Thorsten 
Kaljarve, in his volume on the subject, suggests that a very great interest in 
England demanded that these islands belong to Finland and also demanded 
a free Baltic. In that connection, the predominant activity of British 
officials and representatives is of interest. The reference starts with Lord 
Curzon’s letter from the Foreign Office in London; the Council of the League 
meets in London, Mr. Balfour presiding; Mr. Balfour sums up the results 
of the hearing and offers a resolution for a commission of jurists; it prevails 
and he is authorized to and does appoint the members of the commission. 
Matters before the Council are largely left to the British representative, Mr. 
Fischer. The important activities of the League as far as the Secretariat is 
concerned, are in the hands of Sir Eric Drummond, a competent citizen of 
Great Britain. 

It has been suggested to the writer that, though international interest 
required the neutralization and non-militarization of the territory com- 
manding the entrance to the Gulf of Bothnia, yet, a like policy as to the 
entrance to the Mediterranean and the Rock of Gibraltar had not been 
conceded. We may say in reply that the maritime world has had little cause 
to complain of the use by Great Britain of that famous stronghold, and its 
connection with her route to India and her Eastern possessions is so vital 
as to palliate some inconsistency. The result of the determination as to the 
Aaland Archipelago it is believed is in the highest degree salutary on one 
point at least, namely, the limitation of the right of free self-determination, 
a toxic principle, which, unlimited and unrestrained, threatened the integrity 
and menaced the welfare of all nations, and thus of all men. 


EDITORIAL COMMENT 
THE THIRD ASSEMBLY OF THE LEAGUE OF NATIONS 


Although there have been thus far only three meetings of the Assembly 
of the League of Nations, we Have become already pretty well acquainted 
with the League. The more we see of it the more we become convinced 
that it is not,-and probably never will be, what its founders intended. 
Since the Covenant of the League was interwoven as an integral part of the 
peace settlement in the Treaty of Versailles and the other Peace Treaties, 
it seemed reasonable to believe that the League was in some manner con- 
nected with the execution of those treaties. In thisit has played but a minor 
rôle. From Articles X, XI and XVI, it appeared to be a just inference that 
the League would exercise not only some supervision but a large measure 
of control over the general course of events in Europe. On the contrary 
it has taken no action that would give it the appearance of being wee super- 
government” for which its statutes provide. 

Very early in the meeting of the Assembly last September, Lord Robert 
Cecil, one of the chief architects as well as the most earnest protagonist of 
the League, representing South Africa, complained that the League was not 
doing all it was adapted and ‘intended to do. He would have it far more 
active, far more in touch with vital issues, and far more decisive in its 
influence upon events. 

Lord Balfour, on the other hand, did not share this view. Without an 
army, a navy, or money, he queried, how could the League undertake more 
than it did? Until it possesses these- agencies, he thought, it would be 
futile if not hazardous for the League to undertake the settlement of ques- 
tions of a nature to require effective action. , 

. Lord Robert is fully sustained in his view by the statutes of the League, 
which explicitly assert that “any war or threat of war, whether immediately > 
affecting-any of the Members of the League or not, is declared a matter of 
concern to the whole League, and the League shall take any action that 
may be deemed wise and effectual to safeguard the peace of nations” 
(Article XT). 

On the other hand, Lord Balfour could rightly claim that, although any 
act or omission to act on the part of any nation that might eventually lead 
to war is a “concern” of the League, interference by it is not mandatory 
unless action is deemed “wise and effectual.” But how, he might well in- 
sist, could action be meade “effectual” if the material means for enforcing 
what is ‘‘deemed wise” is not at hand to render it so? 

In the light of Lord Balfour’s argument against too far-reaching Keyes 
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on the part of the League, it is impossible to escape the conviction that it 
has in some degree failed to become: what was intended when President 
Wilson proposed the creation of “a union of wills that no nation will run 
the risk of attempting to resist.” Certainly neither the Council nor the 
- Assembly of the League is such a union of wills as that. Nor isit “a definite 
guarantee against aggression,” as the President said it was. It cannot even 
be said that “its purposes are declared and its powers made unmistakable.” 

_ When one asks at Geneva why the League of Nations is in fact so different ` 
from what it was conceived to be in theory, the usual answer is that this is 
owing to the absence of the United States of America. This, of course, is 
not the whole truth. It was indeed unwillingness to share in or to submit to 
the exercise of super-governmental powers that kept the United States out 
of the League. But the truth is that no power is prepared to take the re- 
sponsibility of employing force, or of submitting to it, in matters that do not 
specifically concern it. In brief, all the Members of the League now appear 
to agree with the United States in this. 

This being the case, nobody now fears the League. It has constantly 
approached the condition of an association from which coercion is eliminated. 

This was not the original intention as expressed by President Wilson in 
the words used by him in defining the purpose of the League when the Cov- 
enant was presented for adoption at Paris: “Armed force is in the back- 
ground in this programme, but it ds in the background, and if the moral force 
of the world will not suffice, the physical force of the world shall.” 

With two million American soldiers in Europe and two million more ready 
to be sent, those words seemed to mean that the “definite guarantee against 
aggression” was at hand, and that its powers were made “unmistakable”. 

It is this guarantee that is now rendered uncertain in the League, and its 
absence is deplored. Undoubtedly the fact that the United States does not 
guarantee the peace of Europe is felt as a disappointment. But the situa- 
tion should not be considered desperate. Why does not Europe itself guar- 
antee its own peace? If it is too perilous a task, why should the United 
States be expected to undertake it? 

Aside from secondary matters, what was discussed in the Third Assembly 
was chiefly disarmament, guarantees, reparations, mandates, and the rights 
of minorities. It was considered a great advance that such vital questions 
as these could be discussed at all; and yet there is a vague sentiment that 
if the United States of America were in the League, all these thorny issues 
could be settled. Nothing could be more illusory. There is not one of 
these subjects on which the United States has the inclination or would have 
the right to do a decisive act or to say a decisive word. These are all strictly 
and exclusively European questions. The United States has no responsi- 
bility regarding any one of them. It could not by‘its moral intervention 
settle any one of them. Its sole relation to all of them is that such settle- 
ments as are made should not involve injustice to the United States. Ameri- 
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can armament Is so slight that it offers no menace to any European power. 
The United States could not properly guarantee the peace of Europe, unless 
Europe would accept the conditions of peace which the United States might 
propose, which is not to be expected. Making reparations is a duty of the 
aggressor toward the victim of his depredations; and, while the United 
States should give its moral support to the meeting of just obligations, it is 
chimerical to believe and insolent to propose that the United States should 
directly or indirectly pay, or help to pay, for the reparation of wrongs in 
which it had no part. As for mandates, the United States has not become 
involved in the veiled imperialism which that system embodies, and cannot 
be responsible for correcting its abuses. 

As respects the protection of the rights of minorities, the United States is 
undoubtedly under obligations to protect its own nationals wherever they 
are; but the people of the United States have little faith in their power or 
their right of interference in the case of mixed populations included against 
their will in artificially imposed boundaries. The only definitive remedy is 
to be found in free institutions, and free institutions cannot be imposed 
from without. There is therefore little hope in international supervision 
that endeavors to atone for defective geography by the threat of interven- 
tion. 

It is worthy of observation that no American question has been or could 
be settled by the League, and there is no American dispute that needs to be 
referred to it. 

There is a reason for this, and it is fundamental. America is governed 
internationally by a set of principles that Europe has not adopted and is 
not likely immediately to adopt. In America there is no question of conquest. 
The idea is repudiated. In America there is no national rivalry for special 
privileges in other parts of the world. There is in America nothing to cor- 
respond to that tradition of European domination that creates trouble in 
every continent outside of the American Hemisphere and embroils Europe 
itself with the conflicts of imperial aspirations. 

The presence of the United States in the League of Nations, if it were 
ever to become a fact, would probably be a disappointment to those who so - 
earnestly desire it; for America was not only originally a revolt from Europe 
but in some sense continues to be. The United States in the League of 
Nations would not wish to be a dominant, and could not consent to be a 
passive, partner. Intervention in European affairs would be expected on 
every side, and if it occurred it would result in divisions that would be deeper 
than they are now and involve our Government in constant domestic turmoil; 
for it is not realized in Europe that we have in the United States all the races, 
all the race affections, and all the race prejudices that exist in Europe. They 
are not active here only because, though we have our race minorities, we 
have been to a great degree successful in the endeavor to avoid the ambition 

of race domination and the awakening of race disputes. 
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It is"gratifying to be able to say that, within the limits of what it has 
undertaken, the League has done good work and deserves respect and ap- 
probation as a centre of counsel and discussion of European questions. Its 
debates are characterized by growing freedom from restraint and a constant 
broadening of view. Oriental nations and some American republics sit in the 
Council as well as in the Assembly, but their presence there does little more 
than give an appearance of universality to the League. Even this appear- 
ance is deceptive, for the League is in reality as impotent in Oriental as it is 
in American affairs. It has not interfered, and it probably will not interfere 
in any of them. 

If the League made no political pretensions, if it were merely a meeting- 
place for conference about universal questions of health, transportation, 
hygiene, and such matters of common interest, the United States might sit 
there, too; but it is more than this, and with the United States as a Member 
it would immediately become vastly more than this. The United States 
would find itself confronted with so-called “duties to Europe” which it could 
not perform and the non-performance of which would be resented. 

Tt is, perhaps, on account of what the new psychology would call “the 
socialistic complex” that “national duties” have come to be so exaggerated 
and so widely extended in the modern mind. Itis not long ago that national 
duties were regarded as fully performed when a nation paid its contracted 
debts, kept the peace, obeyed international law, treated its neighbors justly, 
and minded its own business. That was a high standard, and the world 
would make progress under it even now. But so clear a path of national 
duty is no longer satisfactory to many minds. Purely subjective criteria 
are substituted for objective standards. Nations are urged to practice 
“charity” toward other nations, in the sense of supplying gratuitously their 
material and political necessities, without being critical of their conduct; 
overlooking the fact that no government has any money that it does not take 
from the pockets, or any soldiers that it does not take from the homes, of its 
own people. 

One of the most interesting and instructive episodes of the Third Assem- 
bly was the vigorous speech of the delegate from Canada, Mr. Fielding, 
regarding Article X of the Covenant of the League. At a previous meeting 
the Canadian Government had proposed that Article X should be abolished, 
in the belief that it demanded too much of the non-European nations in 
binding them to preserve the existing territorial integrity and political in- 
dependence of all the Members of the League. Mr. Fielding, representing a 
new administration, informed the Assembly that the present Canadian 
Government does not insist upon the demand of its predecessor, but desires 
to know what is the true and exact meaning of Article X; and he offered a 
resolution to this effect. It was not adopted. 

It was very natural for Canada to ask the question, What are the “du- 
ties,” or “obligations,” included in Article X? What is expected in case 
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territorial integrity or political independence is somewhere threatened? 
Canada would like to know. But Canada does not know. Nobody knows, 
and the Assembly does not answer. 

Great stress was laid in the Third Assembly on the question of armament, 
the burdens of which are too heavy to be borne. i 

Lord Robert Cecil rightly saw and emphasized the close connection be- 
tween armament and guarantees. Obviously, territorial integrity and 
political independence being in danger, without guarantees there is no other 
security than armed defense. Disarmament, therefore, depends upon 
guarantees, and is utterly impracticable without them. Where are’ these 
guarantees to be had? 

Lord Robert’s thesis was that there could be no general disarmament 
until there are trustworthy general, virtually universal, guarantees. 

Senator Jouvenel, of France, was quite naturally of a like mind, so far as 
securing guarantees preliminary to disarmament is concerned; but why, he 
argued with great eloquence and irresistible logic, must we wait for uni- 
versal guarantees? Why not mutual gurarantees on the part of those who 
are specially in danger? 

In brief, why should not Europe guarantee her own peace and then lay 
down her arms? If Europe will not, and above all cannot do this, the ques- 
tion put by Mr. Fielding is very opportune. Are the Members pledged by 
Article X, or are they not pledged; and precisely to what are they pledged? 

Anyone who is interested to know can find out for himself by reading 
the “Monthly Summary” of the League for September, 1922 what degree 
of progress the Third Assembly made. It is not necessary and it would be 
wholly impracticable to discuss it here. There is the full agenda, there are 
all the resolutions adopted. No one can deny that some progress was made, 
especially in the field of discussion. No one can deny that the Secretariat 
has done very useful work and contains very earnest and capable workers, 
who have been patient and assiduous at their tasks under many handicaps. 
In the light of its efforts it would be churlish and narrow, therefore, to treat 
the League with disrespect. Its work is as good as the governments of the 
Members permit it to be. It would serve no interest of the United States, 
or any other nation not a Member of it, if the League should go out of being. 
On the contrary, a visible bond of European if not of world unity would be 
broken. Not to cooperate with the League in the common interests, in so 
far as it is a non-political mechanism, would be as indefensible as it would be 
to say we will have nothing whatever to do with Europe. 

The reelection of Brazil and the addition of Uruguay to the Council and 
the election of Mr. Edwards of Chile as President of the Assembly were not 
merely courtesies to those countries but expressions of a strong desire to give 
the League the character of a universal association. The United States 
- would be in the Council also, if it wished to be there, but it has not wished 
to be, and even an acceptable answer to Mr. Fielding’s very searching ques- 
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tion would not be sufficient to bring it there. One reason why the United 
States should not be a Member of the League is that, while Europe is so 
deeply and incorrigibly divided in its aims and so little inclined to be con- 
tent with itself, the presence of the United States in the Council, or even in 
the Assembly, would add nothing to the harmony of either of these bodies 
and would detract considerably from the spirit of unity among the Ameri- 
can people. 
Davip Jayne Hitt. 


THE TACNA-ARICA ARBITRATION 


On May 15, 1922, the representatives of Chile and of Peru met in the 
building of the Pan American Union, in the City of Washington, upon the 
invitation of the United States, to adjust the difficulties between them 
arising out of the long-standing dispute as to the ultimate disposition of the 
provinces of Tacna and Arica. The conference adjourned on the 21st of 
July, 1922, with an agreement of the two republics to submit the dispute to 
the arbitration of the President of the United States. 

As the arbitration has not taken place, no useful purpose would be served, 
by attempting to forecast the terms of settlement. It may, however, be of 
interest to state the origin and-nature of the dispute, with some account, 
however brief, of the negotiations between Chile and Peru, which led them 
+o accept the invitation of the President of the United States to attempt an 
adjustment of the question. 

In 1879, war broke out between Chile on the one hand, and Bolivia and 
Peru on the other, which lasted until 1882, when it was ended by the Treaty 
of Ancón, of October 20, 1883. The third article of this treaty provides 
that: 

The territory of the provinces of Tacna and Arica . . . shall 
remain in the possession of Chile, and subject to Chilean laws and 
authorities, during the term of ten years, to be reckoned from the rati- 
fication of the present treaty of peace. At the expiration of that term 
a plebiscite shall, by means of a popular vote, decide whether the terri- 
tory of the provinces referred to is to remain definitely under the do- 
minion and sovereignty of Chile, or continue to form a part of the 

_ Peruvian territory. Whichever of the two countries in whose favor 

the provinces of Tacna and Arica are to be annexed shall pay to the 
other 10,000,000 pesos in Chilean silver currency, or Peruvian soles of 
the same standard and weight. 

A special protocol, which shall be considered as an integral part of 
the present treaty, will establish the form in which the plebiscite is to 
take place, and the conditions and periods of payment of the 10,000,000 
pesos by the country which remains in possession of the provinces of 
Tacna and Arica,} 


It seems unwise, under present conditions, to make any statement con- 
cerning the reasons that have delayed the protocol which, when agreed to, 


1 Rose Book of Chile, Washington, 1918, pp. 62-63. 
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was to bind the two countries as if it had formed an integral part of the origi- 
nal treaty. Some statement should, however, ‘be made, and it seems best 
to take it from a non-American source. Therefore, a paragraph is quoted 
from the eleventh edition of the Encyclopaedia Britannica,? which appeared 
in 1911, long before the present negotiations: 


The period of ten years originally agreed upon for the Chilean occupa- 
tion of these provinces expired in 1894. At that date the peace of 
Peru was so seriously disturbed by internal troubles that the govern- 
ment was quite unable to take active steps to bring about any solution 
of the matter. After 1894 negotiations between the two governments 
were attempted from time to time, but without any satisfactory results. 
The question hinged to a great extent on the qualification necessary 
for the inhabitants to vote, in the event of a plebiscite being called to 
decide whether Chilean ownership was to be finally established or the 
provinces were to revert to Peruvian sovereignty. Peru proposed that 
only Peruvian residents should be entitled to take part in a popular 
vote; Chile rejected this proposition, on the ground that all residents 
in the territories in question should have a voice in the final decision. 
The agreement between Chile and Bolivia, by which the disputed 
provinces were to be handed over to the latter country if Chilean pos- 
session was recognized, was also a stumbling-block, a strong feeling 
existed among Peruvians against this proceeding. It was not so much 
the value of Tacna and Arica that put difficulties in the way of a settle- 
ment as the fact that the.national pride of the Peruvians ill brooked the 
idea of permanently losing all claim to this section of country. 


The last attempt at adjustment prior to the present negotiations was the 
following proposal of November 20, 1912, made by the Peruvian Minister 
of-Foreign Affairs to the Chilean Minister of Foreign Affairs: 


My Government desires to renew cordial and stable relations with 
that of your excellency, with the object both of national prosperity 
and of the satisfaction of American interests of importance. Animated 
by the desire to put an end to the Tacna-Arica conflict I propose to 
your excellency that the plebiscite shall take place in 1933 and shall be 
celebrated under the direction of boards which shall be appointed by a 
commission which shall proceed by majority vote and which shall be 
composed of five delegates, that is to say: two Chileans appointed by 
Chile, two Peruvians appointed by Peru, and the President of the 
Supreme Court of Chile, who shall preside. There shall vote those born 
in Tacna and Arica and those Chilians and Peruvians who shall have . 
resided three years in the territory. All voters shall be able to read and 
write. As soon as your Excellency shall have notified me by telegraph 
of your acceptance of these proposals and as soon as we shall have 
ratified them by wire, we will give the necessary credentials to our 
Minister Plenipotentiary who will collaborate in the immediate framing 
of this convention and will endeavor to effect agreements concerning 
commerce and navigation which shall be of mutual benefit.? 


2 Vol. XXI, p. 277. 


3 Chile, Memoria del Ministro de Relaciones Exteriores, Octubre de 1911-Julio de 1914, 
p. 283; Sarah Wambaugh’s Monograph on Plebiscites (1920), pp. 1049-50. 
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Chile accepted at once, but the Peruvians, regarding the proposal as a 
betrayal of their interests—as it certainly was a modification of the terms 
upon which they had hitherto insisted—overthrew the government, pre- 
venting alike ratification and further negotiations. 

In 1920 the matter was reopened in a way which, if acted upon, would have 
withdrawn from America the settlement of these American questions. Bo- 
livia, Chile and Peru are members of the League of Nations. Bolivia and 
Peru, in agreement with each other, requested the Assembly of the League 
to place the settlement of the Tacna-Arica question upon the agenda of 
the meeting at Geneva beginning October 15, 1920, in order that the pro- 
cedure laid down by the Treaty of Versailles might be followed. 

Article 19 of the Covenant of the League of Nations provides that: 

The Assembly may from time to time advise the reconsideration by 
Members of the League of treaties which have become inapplicable and 


the consideration of international conditions whose continuance might 
endanger the peace of the world. 


The material portion of Article 15 is thus worded: 


If there should arise between Members of the League any dispute 
likely to lead to a rupture, which is not submitted to arbitration in 
accordance with Article 13, the Members of the League agree that they 
will submit the matter to the Council. Any party to the dispute may 
effect such submission by giving notice of the existence of the dispute to 
the Secretary General, who will make all necessary arrangements for a 
full investigation and consideration thereof. 


The communication of Bolivia to the Assembly, dated November 1, 1920, 
invoked Article 19 of the Covenant with a view of obtaining from the League 
of Nations the revision of the treaty of peace signed between Bolivia and 
Chile on October 20, 1904. In support of this request, Bolivia submitted 
the following facts: 


(1) That the treaty was ‘imposed upon her by force; 

(2) Failure to carry out certain fundamental articles of the treaty 
which aimed at securing peace, for which failure Chile was to blame; 

(8) This state of affairs involves a permanent menace of war. This 
may be proved by the present mobilization of large army corps, which is 
being carried out by Chile on the Bolivian frontier, in spite of the fact 
that these countries are at peace; 

(4) As a result of the treaty of 1904, Bolivia is now entirely shut in 
and deprived of all acess to the sea.‘ 


Peru, in its note to the Assembly of the same date, requested the Assembly 
to reconsider and revise the treaty of October 20, 1883 between Chile and 
Peru, invoking Articles 15 and 19 of the Covenant. In making this re- 
quest Peru stated: ' 


4 From the Bolivian delegation to the Assembly of the League. League of N. ations, Records 
of the First Assembly, Plenary Meetings, Geneva, 1920, pp. 595-596. 
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The treaty of 1883, which took from Peru the department of Tara- 
paca, was imposed and maintained by force, and has not even been 
carried out by Chile as regards its essential provisions. 

This agreement provided that the occupation of the provinces of 
Tacna and Arica was to be temporary and was to terminate, subject 
to a plebiscite, in 1893. Since that time Chile has remained in occupa- 
tion of this territory by force of arms, from time to time expelling 
Peruvians, not only from the provinces above mentioned but also from 
the Peruvian department of Tarapaca, which was ceded to Chile by 
the treaty. 


+ * * * * 


Numerous facts show that the agreement which Peru is desirous of 
having reconsidered and amended involves a serious danger of war. 
The most recent of these events are the forcible expulsion of Peruvians 
from the conquered and the occupied provinces, and the mobilization 
of the Chilian Army, which is concentrated on the frontiers of Peru 
and Bolivia.’ 


The Bolivian and Peruvian requests did not come before the Assembly 
until near the close of its meeting on December 16, 1920. On that date the 
Bolivian delegation, recognizing that there was not time to go into the prob- 
Jem at that meeting, requested that the question should be placed on the 
agenda of the next session of the Assembly, which action the President of 
the Assembly directed the Secretary General to take in accordance with the 
rules of procedure of the Assembly. At the same time the Peruvian delega- 
tion withdrew its request of November 1 but reserved the right to submit its 
differences with Chile to the League at a later date. When these communica- 
tions were read to the Assembly, Sr. Huneeus, Delegate of Chile, stated that, 
if the action proposed by Bolivia “should be considered as prejudging in 
any way the competence of the Assembly to deal with disputes between 
Chile and Bolivia, I should most respectfully but most energetically pro- 
test against such an interpretation. On the contrary, I consider that neither 
the League of Nations nor the Assembly can interfere in these affairs.”. In 
reply the President of the Assembly stated “that nothing, either with regard 
to the question raised by the Bolivian delegation or with regard to the com- 
petence of the Assembly, is in any way prejudged.” ° 

Pursuant to the request of Bolivia, the item was inserted in the agenda for 
the meeting of the Assembly in 1921. The question was debated on Sep- 
tember 7, 1921, when Mr. Edwards, of Chile, opposed and the Bolivian 
delegates supported the proposition at great length. Upon the proposal 
of the President of the Assembly, Mr. van Karnebeek, the question was ad- 
_ journed,’ 

5 From the Minister of Peru in Paris, President of the Peruvian delegation, to the Assembly 
of the League, ibid., pp. 596-597. 

ê League of Nations. 26th Plenary Meeting, Dec, 16,1920. Records of the First Assembly, 
Plenary Meetings, Geneva, 1920, pp. 580-81. 


7 League of Nations, Records of the Second Assembly, Plenary Meetings, Geneva, 1921, pp. 
45-53. 
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. On September 15th, President van Karnebeek announced that the ques- 
tion of the right of the Assembly under Article 19 of the Covenant had been 
submitted to a committee of three jurists,—Mr. Scialoja of Italy, Mr. Urrutia 
of Colombia, and Mr. de Peralta of Costa Rica. Pending the report of 
this Committee of Jurists, Bolivia abstained from pressing its proposal.® 
At the session of September 28th, the report of the committee was pre- 
sented. The material portion of the opinion follows: 


The Committee of Jurists, assembled on the invitation of the General 
Committee of the Assembly, as a result of the request made by Bolivia, 
dated November 1st, 1920, in order to give its opinion on the bearing 
of Article 19 of the Covenant, particularly regarding the powers of the 
Assembly as indicated in this article, is of opinion: 

That, in its present form, the request of Bolivia is not in order, be- 
cause the Assembly of the League of Nations cannot of itself modify 
any treaty, the modification of treaties lying solely within the com- 
petence of the contracting States; 

That the Covenant, while insisting on scrupulous respect for all 
treaty obligations in the dealings of organised peoples with one another, 
by Article 19 confers on the Assembly the power to advise (the French 
word in the Covenant is “inviter”—that is to say “ invite”) the considera- 
tion by Members of the League of certain treaties or the consideration 
of certain international conditions; 

That such advice can only be given in cases where treaties have be- 
come inapplicable—that is to say, when the state of affairs existing at 
the moment of their conclusion has subsequently undergone, either 
materially or morally, such radical changes that their application has 
ceased to be reasonably possible, or in cases of the existence of interna- 
ares conditions whose continuance might endanger the peace of the 
world; 

That the Assembly would have to ascertain, if a case arose, whether 
one of these conditions did in point of fact exist. 


Mr. Edwards, on behalf of Chile, accepted this interpretation, which the 
Bolivian delegation likewise accepted, reserving “the right to submit its 
demand afresh to the League of Nations, in accordance with the principles 
and form laid down by the Covenant, and at the time which it considers 
most advisable.” ° 

In the course of Mr. Edwards’ address, he stated that Chile was kady to 
negotiate directly with Bolivia, saying, ‘Chile has never closed that door 
to Bolivia, and I am in a position to state that nothing would please us 
better than to sit down with her and discuss the best means of facilitating 
her development.” ¥ 

Here the questions rest, so far as the League of Nations is concerned. 

In December, 1921, Chile invited Peru to hold a plebiscite in the provinces 
of Tacna and Arica. The Chilean Minister of Foreign Affairs took up the 

8 League of Nations, Records of the Second Assembly, Plenary Meetings, Geneva, 1921, p. 


261. 
9 Ibid., pp. 466-468. 10 Ibid., p. 467. 
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question as it was left by the proposal of 1912. He invited Peru, “without 

loss of time to carry into practice the resolutions celebrated in 1912”. In 

the following passage he stated the reasons which actuated Chile at this time 
to propose a renewal of negotiations: 

It is true that the 1912 proposal postpones celebration of the plebiscite 

until 1933, but such postponement would be equivalent to the mainte- 

nance in America of a cause of possible international conflicts, obliging 


Peru and Chile, and perhaps other countries, to support excessive 
military establishments by war." 


Peru replied promptly on the 18th, refusing the offer on the ground “that 
a plebiscite, carried out under Chilean auspices and after the lapse of so 
many years, instead of composing differences would only tend to increase 
them.” Peru made a counter-proposal of arbitration as follows: 

Recently at Geneva the Chilean Government, through its representa- 
tives, denied jurisdiction to the League of Nations to interfere in the 
differences existing between Chile and Bolivia on the ground that 
these constituted an American political problem. 

In recognition of this principle, which implied, as a natural con- 
sequence, the obligation to secure its solution within our own con- 
tinent, my government, consistently following the traditions of its inter- 
national policy in favor of arbitration, invites that of your excellency 
to submit together the entire question of the South Pacific, which has 
continued to keep them apart, to arbitration, arranged at the initiative 
of the government of the United States of America, a step which, I am 
convinced, would assure the satisfactory solution of the question, 
fraught with so much danger to the peace of the continent, and put an 
end to all controversy, in accordance with the new tendencies toward 
peace and justice, which today govern the world.” 


Chile’s reply was even prompter, proposing the continuance of direct 
negotiations ‘‘to fix the precise points of the question, and determine the 
points which must be arbitrated to reach a perfect agreement’’. 

At this point Bolivia appears to have intervened, sending a note to Chile 
proposing an international conference of representatives of the interested 
nations, as well as of neighboring states, in order to solve South Pacific 
problems. The Bolivian Minister of Foreign Affairs asserted in the note 
that the settlement of the Tacna-Arican controversy was not the only ques- 
tion unsettled arising out of the Pacific War. The Chilean reply stated 
roundly that “Bolivia did not have and does not now have any direct or 
indirect interest” in the settlement of this controversy between Chile and 
Peru, aid that “any action by Bolivia tending to intervene in this divergency 
signifies an intrusion foreign to diplomatic custom and contrary to good re- 
lations between our countries.” 4 

The reply of Peru to Bolivia was of a friendly nature and stated that it 


u Washington Post, Dec. 14, 1921, p. 1. 12 Ibid., Dec. 20, 1921, p. 3. 
3 Ibid., Dec. 21, 1921, p. 2. u Ibid., Dec. 23, 1921, p. 1. 
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would have a special satisfaction in coédperating with Bolivia to bring abot 
arbitration of the differences between Bolivia and Chile. provided, howeve 
that the present. controversy between Peru and Chile could be settled kt 
arbitration. 

On the 26th of December, Chile accepted the or of Peru that tl 
two countries should appoint plenipotentiaries to meet at Washington, : 
order to continue negotiations for the solution of the controversy." 

After some further correspondence, which is not material to the prese 
purpose, Secretary of State Hughes sent, on January 17, 1922, on behalf: 
- the United States, the following note: 


. The government of the United States through the courtesy of t} 
Ambassadors of Chile and Peru in Washington have been kept informe 
of the progress of the recent negotiations, carried on directly by tel 
gram between the governments of Chile and Peru, looking toward 
settlement of the long-standing controversy with respect to the unfu 
filled provisions of the treaty of Ancon. 

It has noted with the greatest pleasure and satisfaction the loft 
spirit of conciliation which has animated the two governments and thi 
as a result of the direct exchanges of views, the idea of arbitration of tl 
pending difficulties is acceptable in principle to both. It has ak 

_ taken note of the suggestion that representatives of the two Gover 
ments be named to meet in Washington with a view to finding tl 
means of settling the difficulties which have divided the two countrie 

Desiring in the interests of American peace and. concord to assist in 
manner agreeable to both governments concerned in finding a way 1 
end this long-standing controversy, the President of the United Stati 
would be pleased to welcome in Washington the representatives whic 
the governments of Chile and Peru may see fit to appoint to the er 
that such representatives may settle, if happily it may be, the existir 
difficulties, or may arrange for the settlement of them by arbitration. 


The Republics of Chile and Peru accepted the invitation and appointe 
their representatives. , 

In his address welcoming the delegates of the Republics of Chile and Per 
Secretary of State Hughes said, in behalf of the United States and in h 
own. behalf: 


I congratulate you upon the high purpose and-the noble and coi 
ciliatory spirit which have animated both governments in the approac 
to this meeting and upon the earnest desire which both have man 
fested that through this friendly intercourse a mutually satisfactor 
settlement may be found. Permit me to express not only the hope bi 
the firm conviction that your zealous and well-directed endeavo 
dominated by this friendly spirit will be crowned with complete su 
cess. . 

You have here the privilege and responsibility of exceptional oj 
portunity. Perhaps no event has ever been contemplated by tł 


1 Washington Post, Dec. 27, 1921, p. 2, 
, 16 Ibid. 1 Ibid., Jan. 19, 1922, p. 5. 


American republics with deeper interest and more fervent’hope. The 
only relief for a troubled world is in resort to the processes of reason 
“in lieu of those of force. Direct and candid interchanges, a sincere 
desire to make an amicable adjustment, the promotion of mutual 
understanding and the determination to avoid unnecessary points of 
difference in order that attention may be centered upon what is fair 
and practicable—these are of the essence of the processes of reason.® 


The conference resulted on July 20, 1922 in a protocol of arbitration and 
a supplementary act defining the scope of the arbitration. The protocol 
provides that the difficulties arising out of the unfulfilled provisions of the 
treaty of peace of October 20, 1883 shall be submitted to the arbitration of 
the: President of the United States of America for final decision. The supple- 
mentary act provides that the arbitrator shall determine whether a plebiscite 
shall be held and, if this question is decided in the affirmative, the arbitrator 
‘shall have full power to determine the conditions for holding the plebiscite. 
If the decision of the question is in the negative, Chile and Peru agree to 
further discussions of the situation and, in the event that no direct agreement 
is then reached, the two governments agree to request the good offices of the 
United States in order to reach an agreement.!° 

It is a deep source of satisfaction to the good people of the twenty-one 
American Republics that Chile and Peru have met in conference and devised 
a method for the settlement of the dispute which has embittered their re- 
lations for so many years; it is a further source of satisfaction that American 
affairs have been solved by Americans, in America, and it is a final source of 
satisfaction that the good offices of the United States were instrumental in 
bringing about the agreement, and that the President of the United States is, 
by the choice of both Chile and Peru, to adjust their differences. 


James . Brown Scorr. 


THE MARGINAL SEA 


The Institute of International Law in the preamble of its declaration of 
1894 concerning “The Definition and the Régime of the Territorial Sea” 
asserts that: ‘‘There is no reason to confound in a single zone the distance 
necessary for the exercise of sovereignty and for the protection of coastwise 
fishing and that which is necessary to guarantee the neutrality of non- 
belligerents in time of war.” 

The term “confound” is used advisedly when one considers the confusion 
of thought that exists concerning the nature and the extent of the marginal 
sea. This confusion of thought is most readily perceived in the excellent 
compilation prepared by Henry G. Crocker for the United States Govern- 

18 Washingion Post, May 16, 1922, p. 3. 

19 The texts of the protocol and supplementary act are printed in the Supplement hereto, 
p.11. 
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ment in 1919 under the title, “The Extent of the Marginal Sea: A Collection 
of Official Documents and Views of Representative Publicists.”’ 

The arguments on this subject raise such technical and abstract questions 
as rights of occupation of the territorial sea, of ownership, of sovereignty, 
of dominium, of imperuim, and of servitudes. While such discussion is of 
the highest value in revealing the various aspects of the problem, it serves 
particularly to reveal the incongruities and also the absurdities of the at- 
tempt to set a single arbitrary limit to the exercise of rights of jurisdiction by 
a nation over its coastal waters. If one argues for the right of sovereignty, 
for example, as does the Institute of International Law, one is compelled 
to concede certain limitations which are incompatible with sovereignty, 
e. g. the “right of innocent passage”. If one argues for ownership, he finds 
a different kind of ownership than'on land. And so on, with the various 
legalistic concepts one may employ to explain the diverse perplexities of this 
problem. It is not at all strange that publicists and the general public 
together should flee to the refuge of the arbitrary three-mile limit. In the 
popular mind this limit of jurisdiction would seem to be regarded as a kind 
of floating fence patrolled by a lone and lonely policeman who is forbidden 
to act until someone attempts to slip through, very much like a small boy 
at a baseball game. 

But this attempt to apply a single arbitrary limit of jurisdiction to utterly 
different situations results, as the Institute of International Law has pointed 
out, in much needless confusion. For example, there is a vast difference 
between the less frequented territorial waters of Australia and the much 
frequented waters of the North Sea, where several nations border and enjoy 
the same fishing rights. There is a vast difference between navigation off 
the coast of Peru and navigation through the Straits of Dover, that great 
highway of commerce which includes the territorial waters of both England 
and France. 

Take the question of the configuration of a coast: it is manifestly impossi- 
ble to make the three-mile limit conform to all the sinuosities of bays, gulfs, 
fjords, and other similar bodies of water as in the case of Norway. The 
line must be run as a straight line parallel in a general sense to the main trend 
of the coast. Then there are so-called “home waters” off various coasts 
‘that are indifferently termed gulfs, bays and seas, such as Conception Bay 
in Newfoundland and Massachusetts Bay, where certain prescriptive rights 
have been recognized as belonging to the adjoining nations. 

There are rocks, sunken reefs and shoals, islands, and even pearl fisheries, 
considerably beyond the three mile limit in some instances, which are gener- 
ally admitted to be appurtenant to the adjacent shores and which greatly 
enlarge what are termed the territorial waters. The Lizard off England, 
the Isle of Pines off Cuba, the islands of the Dalmatian Coast, and the 
Inland Sea of Japan all illustrate this fact in varying degrees. 

Fisheries are naturally of immediate and vital concern to the inhabitants 
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-of the adjacent coast. Special measures must often be taken to protect 
Spawning beds in the near neighborhood of the shore and to prevent the 
extinction of valuable fisheries through the use of certain wholesale methods, 
as by trawling from steamers. A strict adherence to the three-mile limit 
as in the case of a spawning bed extending four or five or more miles out to 
sea would render this task of protection extremely difficult or even impos- 
sible. The extension of the right of jurisdiction to six miles recommended 
by the Institute of International Law would of course aid materially in the 
conservation of fisheries on which the livelihood of the poor inhabitants of 
the neighboring shores may depend. It must be recognized, however, that 

_in the case of some valuable fisheries off what might be termed remote coasts 
extensive rights have been acquired either by prescription or by treaty, 
as by French and American fishermen along the shores of Newfoundland 
or in Hudson Bay. 

Then there is the distinct problem of neutral waters where belligerent 
acts may not be tolerated, particularly in the neighborhood of inhabited 
coasts, by vessels using cannon whose range is five or six times that originally 
suggested by Bynkershoek as the test of national jurisdiction over the mar- 
ginal sea. Here again the Institute of International Law is willing to make 
a most sweeping concession authorizing neutral nations to extend their 
jurisdiction by special notification “beyond six miles up to the range of 
coast artillery”! 

We are now confronted, in the method of enforcing the Volstead Act, with 
the moot problem of the right of a nation to avert outside the three-mile 
limit an attempted violation of its various laws, notably concerning police, 
customs, immigration, and sanitary regulations. 

Such are some of the different aspects of this highly controversial question 
concerning jurisdiction over the marginal sea. It would be of interest to 
consider still other aspects, for example, the right of ownership of the sub- 
soil extending out from the coast as in the case of the mines of Cornwall or 
of the oil fields off the coast of California. A strictly technical interpreta- 
tion of the three-mile limit in these instances would doubtless lead to serious 
complications. 

A most striking illustration of the reductio ad absurdum of the three-mile 
limit rule is the case of the establishment of gambling houses on the ice more 
than three miles distant from Nome in Alaska, in the year 1904. According 
to the strict constructionists the American authorities would be compelled to 
refrain from any measures to deal with this abuse in flagrant defiance of 
the laws of that community!* 

Enough has been adduced possibly to demonstrate that the three-mile 
limit as an arbitrary criterion is entirely unsatisfactory when applied to so 
many diverse situations and distinct problems. The reasons for this 
arbitrary limit whether based on concepts of sovereignty, ownership, impe- 

1 See Revue Générale de Droit International Public, 1904, p. 340. 
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rium, dominium, or any other hypothesis, are quite inadequate and uncon- 
vincing. Precedents may be, found for not adhering strictly to the three- 
mile limit under different circumstances. Many publicists of weight are 
quite willing to acknowledge with the Institute of International Law the 
necessity of establishing other norms and regulations concerning the mar- 
ginal sea. The great difficulty, of course, is the assumed necessity of secur- 
ing a formal agreement among nations for any departure from the three-mile 
standard. But this assumed necessity may not seem so imperative if it 
should be found possible to interpret and to apply in a reasonable manner 
the earlier principles already agreed upon. 

It would seem demonstrable that most of the confusion of thought con- 
cerning maritime jurisdiction has been due to the erroneous interpretation 
of the familiar statement of van Bynkershoek that, “The control of the land 
(over the sea) extends as far as cannon will carry; for that is as far as we seem 
to have both command and possession.” 2 The error of later publicists 
has been to confuse the principle itself with Bynkershoek’s illustration of the 
principle, for he goes on expressly to state, “I am speaking, however, of our 
own times, in which we use these engines of war (cannon); otherwise I should 
have to say in general terms that the control from the land ends where the 
power of men’s weaponsends.”’ In other words Bynkershoek was enunciating 
a general principle of “control from land”; and he took the most powerful 
weapon of his day to illustrate his principle. He was not thinking of this 
day of heavy coast artillery. He certainly could not have anticipated the 
powerful squadrons of swift cruisers, torpedo boats, and submarines,—not 
to mention airships,—that enable nations to exercise a much vaster and 
infinitely more effective control over their marginal seas. 

It should be remembered, furthermore, that this principle of “control 
from land” was by no means original with Bynkershoek: it had been already 
enunciated more than a hundred years before by Grotius when he said: 


Now the lordship over a portion of the sea is acquired in the same 
way as other lordships—that is, as we have said above, by way of persons 
and by way of territory. By way of persons, when a fleet, which is a 
sea army, is established somewhere in the sea; by way of territory, 
in so far as those who navigate in that part of the sea nearest the land 
can be held in restraint from the land, no less than if they were found 
upon the land itself.’ 


The reason why the publicists and statesmen so generally welcomed 
Bynkershoek’s feeble cannon shot as the limit of jurisdiction over the mar- 
ginal sea was because.of the inordinate claims of various nations to the con- 
trol of the seas: Spain and Portugal to entire oceans by the largesse of Alex- 
ander Sixth; Venice to the Adriatic, Sweden to the Gulf of Bothnia; and 

2 De Dominio Maris, p. 363-364, in Classics of International Law published by the 
Carnegie Endowment for International Peace. 

3 De Jure Belli ac Pacis, Book II, Chapter III, section 13, pages 129-130. 1646 edition, 
Classics of International Law. 
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England to “The Four Seas” reaching from Cape Finisterre to Land van 
Staten in Norway. It was to combat these absurd and arrogant preten- 
sions to “sovereignty of the seas” that Grotius wrote his Mare Liberum in 
the defense of the Dutch interests in international trade and intercourse. 
It is important to note that this battle for the freedom of the sea was not so 
much to assert a prior recognized right as it was to restrict the claims of 
national sovereignty over extensive bodies of water. In other words, we 
have a conflict between two great principles: that of national jurisdiction, 
and that of freedom of navigation on the high seas. Both had to be main- 
tained within the bounds of reason and mutually reconciled. Hence the 
right of “innocent passage” through the territorial waters of nations border- 
ing on the great highways of ‘‘universal commerce”. 

But this right of “innocent passage” has never been clearly defined in 
specific terms. It has been even questioned by some publicists as applying. 
to vessels of war. This would seem unreasonable as vessels of war may 
often be engaged in missions of friendship and mercy. It may generally be 
assumed that the purpose of a vessel, whether a merchantman or a warship, 
in passing through the territorial waters of any nation is legitimate and 
peaceful in the larger interests of international intercourse. Under this 
test it would seem seriously open to question, however, whether the sur- 
reptitious use of Norwegian territorial waters by German submarines in 
order to escape capture during the recent war could properly be termed 
“innocent”. 

The presence of any vessel off the coasts of any nation, particularly when ' 
remote from the main highways of “universal commerce”, whether for 
fishing, trade or any other purpose, cannot fail to be of interest, and even 
at times of concern, to the people of the adjoining country. If a vessel is 
approaching for purposes of trade; if its intentions are truly “innocent”, ib 
may not properly object to such measures as may seem essential to the ef- 
fective enforcement of local laws and regulations concerning such matters as 
navigation, revenue, health, and police protection. This is especially evi- 
dent in the maintenance of neutrality. If these measures should prove 
unduly harassing they may deter future commercial relations or even, in 
extreme cases involving actual damages, entitle a vessel to redress. 

The main consideration to be borne in mind is that freedom. of the seas 
is primarily for the genuine purpose of “universal commerce” ; it is to ensure 
the right of navigation: it is not to give special privileges as against the rights 
of every nation to what has been well termed “protective jurisdiction” 
within its marginal waters. This is a right which may be exercised along 
land frontiers with comparative ease though some nations have found it 
necessary, as in the case of Mexico and the United States, to permit the 
pursuit of criminals within each other’s territory. “Protective jurisdiction” 
is obviously much more difficult on the sea under varying conditions of 
weather, navigation, and coastal waters. It should never be considered in 
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a narrow technical sense such as to reduce a nation to the undignified, im- 
potent, ridiculous réle of playing hide-and-seek within an imaginary three- 
mile limit with swift craft waiting a favorable opportunity to dash through, 
violate national laws, and slip out immediately with impunity. 

It is stultifying to say that a nation may not prevent all attempted viola- 
tions of its laws within a reasonable zone off its coasts, whether by insurgents, 
smugglers, or any other kinds of criminals. Few have ventured to deny the 
right of Spain in the cause célébre of the Virginius to ward off a filibustering 
expedition long before it could get within three miles of the coast of Cuba. 
This principle would seem to hold with respect to any attempted violations 
of national laws so long as there is no infringement of the right of genuinely 
‘innocent passage” and of freedom of the seas for legitimate purposes of 
“universal commerce”. This was the principle upheld by Chancellor Kent 
in a statement which has not received due consideration: “All that can 
reasonably be asserted is, that the dominion of the sovereign of the shore 
over the contiguous sea, extends as far as is requisite for his safety, and for 
some lawful end.’ ‘This is the principle recognized by Hall: “It may be 
doubted, in view of the very diverse opinions which have been held until 
_ lately as to the extent to which marginal seas may be appropriated, of the 
lateness of the time at which much more extensive claims have been fully 
abandoned, and of the absence of cases in which the breadth of territorial 
water has come into international question, whether the three-mile limit 
has ever been unequivocally settled; but in any case, as it has been deter- 
mined, if determined at all, upon an assumption which has ceased to hold 
good, it would be pedantry to adhere to the rule in its present form; and 
perhaps it may be said without impropriety that a state has theoretically 
the right to extend its territorial waters from time to time at its will with the 
increased range of guns.” 5 

In conclusion it may be asserted that the problem of the marginal sea is 
to be viewed neither as one of ownership, of sovereignty, of dominium, of 
imperium, of servitudes, or of other like juristic concepts. It is not one of 
establishing an arbitrary three-mile limit applicable to all contingencies. 
It is to be regarded as a question of the primordial right of every nation to 
exercise a “protective jurisdiction” over its coastal waters in matters af- 
fecting its own safety and welfare. 

The validity of the principle of “control from land” should be maintained 
irrespective of the precise manner in which it may be applied. Nations 
will naturally strive to exercise their right of jurisdiction in a manner that 
will not adversely affect the legitimate interests of other nations. If by any 
chance they should abuse the right, they must expect, as in all other fields 
of international relations, to make proper redress. If any nation, on the 
other hand, under the cloak of vindicating the principle of freedom of the 


4 Kent’s International Law, J. T. Abdy, 1877, page 100. 
5 International Law, 6th edition, page 153. 
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seas, Should abet its nationals in dubious transactions resulting in the viola- 
tion of the laws of another nation, it would be guilty of an unfriendly act 
which is not merely to be deplored but to be vigorously resented at times. 
In view of the fact, however, that this right of “protective jurisdiction”, 
like the freedom of the seas, is of mutual and vital concern to all nations, 
it is-not to be expected that it will either be exercised rashly or challenged 
in a captious spirit. 

The United States would be most unwilling to become embroiled without 
cause with other nations over the question of maritime jurisdiction, particu- 
larly when it involved the contentious issue of Prohibition. Nor is it likely 
that Great Britain by reason of its possession of islands off the coasts of the 
United States would be willing to cloak illicit commerce under the British 
flag by alleging the freedom of the seas. Both nations should be equally 
concerned in the assertion and vindication of this fundamental right of 
“protective jurisdiction”. They should be willing to take the lead in clear- 
ing away the lamentable confusion of thought on this whole subject of mari- 
time jurisdiction. Instead of making a fetish of the three-mile limit, of 
worshipping the graven image rather than what it represents and sym- 
bolizes, they and all other nations should go back to first principles enunci- 
ated by Grotius and Bynkershoek. International law mustgbe freed from 
the formalism and the technical refinements that have perverted other sys- 
tems of jurisprudence. It must be interpreted and applied in a liberal 
spirit that places principles above rigid forms and procedure. 


Puiuir MARSHALL Brown. 


THE COMITY OF NATIONS 


In October last, according to newspaper report, 2 New York court issued 
an attachment upon funds belonging to the Mexican Government in the 
hands of a financial agent of that government in the city of New York. 
In emphatic protest, the Obregon administration closed its New York Con- 
sulate. Secretary Hughes at once appealed to the Governor of New York 
to persuade the court to release the attachment which was done. Presently 
the Mexican Consulate was opened for business again. 

Had the writ been issued by a State court affecting property of the Con- 
sulate it would have been in violation of the usages of international law. 
Private property of a foreign consul may be attached but in this country 
only by a United States court (Art. III of the Constitution). The same 
article extends the judicial power of the United States to controversies 
between a state or the citizens thereof, and foreign states, citizens or subjects. 
This would seem to cover the case in question. 

So that even if funds of a foreign government in the hands of a fiscal 
agent may be attached, which is not the case since a foreign sovereign cannot 
be sued without its consent, action by a State court is improper. 
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The Mexican Government also raised the point that, as it had not been 
recognized and on that account had been refused the right to sue, to be 
sued was rather a lack of reciprocity. 

I am not very much concerned to follow all the ins and outs of these com- 
plications. I wish rather to use the incident as ‘a peg upon which to hang . 
an inquiry. Wherever the interests of a foreign government are concerned 
with which government only the National Government can deal, is there 
not a field of questionable rights, of doubtful jurisdiction, where the comity 
of nations demands that action be withheld until the assent of the State 
Department thereto has been granted? In other words is it not a question 
not of rights but of manners? The intercourse of states is carried on by 
agents and the harmony and friendship and good will between those states 
is largely dependent upon those courtesies of expression and of action, which 
such agents show. i 

When this principle is translated into action by states in their relations 
with one another, it becomes a real factor in the development of international 
law. Oppenheim expresses this idea as follows: 

In their intercourse with one another, States do observe not only 
legally binding rules and such rules as have the character of usages, 
but also giles of politeness, convenience, and goodwill. Such rules of 
InternatiSnal conduct are no rules of law, but of comity. The Comity > 
of Nations is certainly not a source of International Law, as it is dis- 
tinctly the contrast to the Law of Nations. But there can be no doubt 
that many a rule which formerly was a rule of International Comity 
only, is nowadays a rule of International Law. And it is certainly 
to be expected that this development will go on in future also, and that 
thereby many a rule of present International Comity will in future 
become one of International Law. 


Take another illustration of a case where the strict application of the law 
might very well be alleviated by the principle of comity. Foreign ships 
in American ports, as the law stands, are debarred from selling or trans- 
porting wine, beer and spirits. On the high seas under their own law such 
traffic is allowed. As a compromise they offer to seal up their bars under 
proper bond while within our jurisdiction. A spirit of fanaticism refuses 
this compromise. The principle of comity between nations would accept 
such compromise. To refuse it is tantamount to a reflection upon the 
good faith of the offer. It is a breach of comity. 

Just how far comity should be allowed to encroach upon the letter of the 
law is a question. 

“All things are lawful unto me, but all things are not expedient,” wrote 
Paul to the Corinthians. 

Criminals have been extradited without treaty through comity. The 
basis of the old Hovering Acts is declared to be comity. Foreign judgments 


1 Vol. I, page 25. 
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are given effect by comity. The gospel of courtesy and goodwill should be 
carried farther., When one of our State legislatures passes resolutions 
deploring the condition of Ireland, it is in violation of comity, just as it would 
be if the British Parliament deplored lynching in the South, in fact more so 
because our States have nothing to do with foreign affairs. 

Consideration for the feelings of others, which is one of the marks of a 
gentleman, is just as important in the relations of states as of individuals. 
Nations like men may be well bred or ill bred. 

If Mexico smooths the way for her parliamentary problems by denuncia- 
tion of the Gringo; if the agents of our own country by word or act wound 
the susceptibilities of the weaker governments of this continent; if the rights 
of a sovereign state, Mexico or Japan or little Hayti or whoever it may be 
are roughly brushed aside; in any such case the comity of nations is violated. 

It is rather significant that neither Moores Digest nor the Naval war 
college “situations” contain the title “Comity of States” in its index. 
Nor have most of the text writers enlarged upon this topic. Hence this 
comment. Our international manners should be as good as our morals. 
They make for peace, for intercourse without friction, for usefulness. 
They disarm fear. The strong man owes peculiar consideration to weaker 
folk. It is so with nations. German arrogance raised up a world hostile 
to Germany long before the great war. ; 

This is the rule of expediency as well as of ethics. Hear what Montes- 
quieu says: “Le droit des gens est naturellement fondé sur ce principe, que 
les diverses nations doivent dans la paix le plus de bien, et dans la guerre 
le moins de mal qu’il est possible, sans nuire à leurs véritables intérêts”. 


T. S. WooLsSEY. 


NATIONALITY OF MARRIED WOMEN «48.0. 


Mr. A., an official in the United States consular service stationed abroad, 
was recently married in England to a British subject. When they after- 
- wards sought to come to the United States it was found that the wife was 
ineligible to an American passport under the provision of the Act of Con- 
gress approved September 22! last in accordance with which she did not gain 
American nationality. Likewise a British passport was refused her because 
under the British law of 1914 she had lost her British nationality. It is 
true that under Section 2 of the recent Act of Congress she may-be natural- 
ized because eligible to citizenship, but as the Act requires a one year period 
of residence in the United States prior to the filing of her naturalization 
petition it is obvious that in her case the naturalization process cannot take 
. place because she is not eligible to a passport to come here, this notwith- 
standing the broad and general statement of the first paragraph of the same 
Act, “that the right of any woman to become a naturalized citizen of the 


1 Printed in Supplement to this JOURNAL, p. 52. 
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United States shall not be denied or abridged because of her sex or because 
she is a married woman.” This section certainly runs counter to the sit-. 
uation provided for by the rest of the Act, because in this and similar cases 
her effective right to become a naturalized citizen has certainly been abridged 
: because she is a married woman. 

The Act further provides that Section 3 of the Expatriation Act of 1907 
. is repealed as well as Section 1994 of the Revised Statutes originally passed 
. in 1855. The legislative and judicial history of expatriation in the United 
` States is sufficiently familiar not to be rehearsed. Notuntil the Expatriation 
Act of 1907 was passed did the law of the United States fit in with the laws 
passed on the subject by practically all other civilized states of the world. 

The idea that a married woman assumes the nationality of her husband 
has been traced back to the Code of Justinian and finds justification in the 
Siete Partidas. The modern foundation for the rule is in Article 12 of the 
Code Napoleon: “The alien woman who marries a Frenchman follows the 
condition of her husband.” This provision of the Code Napoleon was copied 
in the legislation of many states, particularly of Latin America. It being 
shown that the municipal law of France could not operate to give foreign 
nationality to a French woman married to an alien but could only operate 
in so far as to deprive her of French nationality, the Code Napoleon was 
changed in 1889 adding a provision to this effect: ‘‘The French woman 
married to an alien preserves her French nationality if the law of her husband 
does not confer upon her his nationality.” This provision had been antici- 
pated or was followed by the following countries: Portugal, Italy, Switzer- 
land, Bulgaria, China, and in Latin America probably by Costa Rica, 
Mexico, and Nicaragua.? 

A few countries show the influence of domicile but the majority provide an 
automatic expatriation of the woman national marrying an alien: Germany, 
Austria, Belgium,’ Denmark, Spain, Finland, Greece, Hungary, Japan, Liech- 
tenstein, Luxemburg, The Netherlands, Russia (at least prior to 1918), 
and in Latin America it would appear that the same rule was followed with- 
out any condition in Brazil, Bolivia, Cuba, the Dominican Republic, 
Guatemala, Haiti, Honduras, Peru, and Venezuela. The British law of 
1914 appears likewise to be unconditional and automatic. à 

The necessity for a modification of the passport regulations so as to permit 
the issuance of a United States passport to the alien wife of an American 
citizen becomes obvious. 

The repeal of the section of the United States Statutes by which an alien 
woman eligible to naturalization acquired American citizenship by marrying 
an American citizen likewise comes in conflict with the legislation of prac- 
tically all countries. It would appear that so far as legislation goes Ecuador 

2 Zeballos, La Nationalité, vol. 3, pp. 443—465; vol. 4-5, pp. 727-789. 


3 The Belgian Law of May 15, 1922, gives a certain right of choice to the wife. Revue 
de Droit International et de Législation Comparée, 3d ser., vol. III, pp. 365-371. 
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and Salvador alone provide that the wife preserves her original nationality; 
Chile, Colombia, Panama, and Paraguay having no express laws upon the 
subject, and the law of Argentina as to loss and gain of a woman’s ea 
by marriage being a matter of dispute. 

Practical difficulties interfering with the naturalization of an alien woman 
married abroad to an American citizen could easily be removed by modifica- 
tion of the laws and regulations relative to the issuance of passports. The 
provision of the new law repealing the earlier law that the naturalization 
of an alien carries with it the naturalization of his wife will be apparently 
productive of few practical difficulties. 

The provisions of Section 3 are likely to cause troubles growing out of 
double nationality. That section provides that a woman citizen of the 
United States shall not cease to be a citizen of the United States by reason 
of her marriage since the passage of this act unless she makes formal renun- 
ciation of her citizenship before a court having jurisdiction over naturaliza~- 
tion of aliens. In other words such renunciation must take place before a 
court in the United States. It is provided, however, that a woman citizen 
shall lose her United States citizenship by marrying an alien ineligible to 
citizenship, a provision obviously at variance with the first section, but by 
the ordinary rule of statutory construction not to be controlled by it. 
Residence abroad for a period of two years in a state of which her husband 
is a national, or five years continued residence outside the United States 
places such a married woman in the same position as a naturalized citizen 
under the Act of 1907. 

One is inclined to ask what demand there was for such a drastic change 
in the laws of the United States and a reversion in effect to the original 
-common law rule. The platforms of both the Republican and Democratic 
parties in 1920 contained planks favoring the so-called principle of independ- 
ent citizenship for married women. The Republican platform said: “We 
advocate . . . the independent naturalization of married women. An 
American woman resident in the United States should not lose her citizen- 
ship by her marriage to an alien.” The Democratic platform advocated 
“federal revision which shall insure that an American woman resident in 
the United States by marriage to an alien shall retain her American citizen- 
ship and condition. The same process for naturalization shall be required 
for women as for men.” The International Council of Women at its meeting 
in Copenhagen in 1920 adopted a resolution favoring the independent 
nationality of married women; and the Cable bill, now enacted into law and 
approved as above, had the enthusiastic support of many women’s organ- 
izations including the National League of Women Voters. The Congres- 
sional debate upon the Cable bill showed clearly that it was the result of 
the adoption of the Nineteenth Amendment, and not a little confusion was 
displayed as to the right to vote, United States citizenship, and American 
nationality. 
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Finally the remark of Mr. Justice McKenna set forth in his opinion in 
the case of Mackenzie v. Hare et al.,4 would appear no longer to be the law 
of the United States: “The identity of husband and wife is an ancient 
principle of our jurisprudence. It was neither accidental nor arbitrary 
and worked in many instances for her protection. There has been, it is 
true, much relaxation of it but in its retention as in its origin it is determined 
by their intimate relation and unity of interests, and this relation and unity 
may make it of public concern in many instances to merge their identity, 
and give dominance to the husband. It has purpose, if not necessity, in 
purely domestic policy; it has greater purpose and, it may be, necessity, in 
international policy.” 

J. S. REEVES. 


THE ISLE OF PINES 


On December 7, 1922, the Committee of Foreign Relations of the United 
States Senate reported favorably the treaty of March 2, 1904, between the 
Republics of Cuba and the United States of America, for the relinquishment 
of the Isle of Pines by the United States in favor of Cuba. 

‘This was not the first treaty of the kind. An earlier one had been signed 
on July 2, 1903, relinquishing any claim of the United States to the Isle of 
Pines under the treaty with Spain, concluded December 10, 1898. It failed 
of ratification. The second treaty, of March 2, 1904, was reported favorably 


- on February 1, 1906. There was, however, an adverse minority report 


presented, and it appears that from that day to this, the treaty has “slum- 
bered in the Senate”, to use what may be called a technical expression. 
Fortunately, it is not dead, and present conditions indicate that the Senate 


_ of the United States will, at no distant date, advise and consent to its 


ratification. 

At the time of signing the second treaty there were Americans interested in’ 
the Isle of Pines, who sought to secure its annexation by the United States. 
There are doubtless Americans still interested in the Isle of Pines, but they 
have lived so long under the de facto government of the island by the Republic 
of Cuba, that opposition is not to be expected from them to the renunciation 
by the United States of any claim to the Isle of Pines. 

. The treaty between Spain and the United States declared in its first 
article that ‘Spain relinquishes all claim of sovereignty over and title to 
Cuba”. The purpose of the United States was, as expressed in the treaty 
and otherwise, to hand Cuba over to its people when the American occupa- 
tion should cease. As the Isle of Pines was always regarded by Spain as an 
integral part of Cuba, it would have passed by the cession, if the United 
States had ceded Cuba without any reservation. Therefore, the United 
States made it a condition of their withdrawal from Cuba, that the Isle of 
Pines should be omitted from the boundaries of Cuba, and that its status 


4239 U. S. 299; X American Journal of International Law 166. 
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should be determined subsequently, in a treaty to be made between the two 
countries. The treaty of March 2, 1904, was intended to accomplish that 
purpose, and will do so if it is ratified. But whether ratified or not, Cuba 
exercises its sovereignty over the island and will doubtless continue to do so. 
The proposed treaty therefore has merely a sentimental value, but sentiment 
is perhaps the strongest bond between nations, as is amply shown by the 
Treaty of Alliance of February 6, 1778, by which France, our first and only 
ally, pledged to these United States their independence, ang sueremiced 
them for all time its possession. 

To understand how the United States should be in a position to conclude a 
treaty relinquishing any claim to the Isle of Pines, it is necessary to state 
some facts and the conclusions to be drawn from them. 

On the twentieth day of April, 1898, the Congress of the United States 
passed a joint resolution authorizing the President to expel the Spanish forces 
from Cuba, and solemnly declaring that “the United States hereby disclaims 
any disposition or intention to exercise sovereignty, jurisdiction, or control 
over said Island except for the pacification thereof, and asserts its determina- 
tion, when that is accomplished, to leave the government and control of the 
Island to its people.” ! l 

The land and naval forces of the United States, which the President was 
authorized by this resolution to use, accomplished the purpose for which it 
was passed. In the protocol of August 12, 1898, which ended hostilities 
between the two countries, it was provided that Spain should conclude a 
treaty containing, among others, the following articles: 

“Spain will relinquish all claim of sovereignty over and title to Cuba” 
` [Article I]. 
“Spain will cede to the United States the island of Porto Rico and 


other islands now under Spanish sovereignty in the West Indies 
.” [Article IT]. ? 


The treaty thus contemplated by the protocol was concluded at Paris, 
December 10, 1898, and contains these provisions as the first and second 
articles. < 

The United States remained in occupation of Cuba until May 20, 1902, 
when the American forces were withdrawn and Cuba was turned over to its 
people. . Throughout the four years of occupation, the United States sought 
to prepare Cuba for self-government, and the Honorable Elihu Root, then 
Secretary of War, whose duty it was to administer Cuba during this period, 
had given much time and thought to the conditions upon which the with- 
-drawal should take place. These conditions he set*forth, under date of 
February 9, 1901, in instructions to Major-General Leonard Wood, then 
Military Governor of Cuba. They were five in number. They were 
approved by President McKinley, and at the request of the President and 


1 Supplement to Revised Statutes of the United States, Vol. 2, (1892-1901), pp. 893-894, 
` 2 Malloy’s Treaties, Conventions, ete., Vol. 2, pp. 1688-1689. 
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Mr. Root, they were, with unimportant changes of phraseology, 
- by Senator Platt as an amendment to the Army Appropriation B 
2, 1901. They were adopted, and were properly known as 
Amendment”, from the name of the distinguished Senator from | 
proposing them as an amendment to the act of which they formec 
part. Articles 1, 2, 3,4 and 5 of Mr. Root’s instructions became 
Articles 1, 2, 3,4 and 7 of the Amendment. Three new articles 
an article concerning sanitation, at the suggestion of General Wi 
Article 5; Article 6 concerning the Isle of Pines, and Article 8 of 
ment, requiring further assurance by treaty, were inserted by 
Committee on Cuban Relations, of which Senator Platt wa: 
These last two articles were: 

“That the Isle of Pines shall be omitted from the propos 
tional boundaries of Cuba, the title thereto being left tc 
justment by treaty” [Article VJ]. 

“That by way of further assurance the government o 


embody the foregoing provisions in a permanent treaty witl 
States . . .”[Article VIII]. 3 


Article 7 of the Amendment is important. It required Cuba to 
to the United States “lands necessary for coaling or naval statio) 
specified points, to be agreed upon with the President of the Uni 
in order to “enable the United States to maintain the independe: 
and to protect the people thereof, as well as for its own defense 

The Constitutional Convention adopted the Amendment as a 
Constitution of Cuba, and annexed it to the appendix of thai 
The two countries embodied the Platt Amendment in a treaty 
concluded on May 22, 1908, and which contains no other provisio 
fore, the Platt Amendment is the municipal law of the United 
the municipal law of Cuba, and it is the sole subject-matter of 
tween the two countries. Itwas apparently the intention of Cub 
United States that the provisions of the Platt Amendment shou 
define the relations between the two Republics in such a way th: 
them could, without the consent of the other, modify the obligat 
by the Amendment; that Cuba could not lessen them without th 
the United States, and that the United States could not enlarge tl 
the consent of Cuba; that each of the contracting parties to the 
interpret it for itself, but that neither could impose its interpre 
the other; that differences of interpretation should be reconci 
diplomatic channels, and that in case of a failure to reach an ag 
this method, resort should be had to arbitration, as is the cust: 
independent and self-respecting nations. Great is the strer 
United States; great should be its genorásity toward the le: 
Noblesse oblige. 


3 Supplement to Revised Statutes of the United States, Vol. 2, (1892-1901), p 


Leases were made between the two countries, in accordance with Article 
of the Amendment; the first, an agreement to lease coaling and naval statio: 
in Guantanamo and Bahia Honda, was signed by President Palma of Cub 
on February 16th, and by President Roosevelt on behalf of the Unit: 
States on February 28, 1903; and the second, including the terms of t. 
lease, was concluded by representatives of the two countries‘on July 2n 
and approved by President Roosevelt on October 2, 1903. 

Cuba had thus complied with the conditions upon which the Governme 
of the United States believed itself justified in withdrawing its forces at 
remitting Cuba to the government of its people. 

It will be observed that the provision concerning the Isle of Pines co 
tained in Article 6 of the Amendment, formed no part of Mr. Root’s instru 
tions of February 9, 1901. It appeared for the first time in the draft of t: 
Platt Amendment as it came from the Senate Committee on Cuban Rel 
tions. The addition was doubtless due to the fact that Americans h: 
settled in the Isle of Pines and made investments under the belief that it d 
not form a part of Cuba under Spanish administration, and that the Is 
of Pines passed to the United States under the second clause of the protoc 
of armistice and the second article of the treaty of peace with Spain, | 
which that country was to cede, and actually did cede to the United Stat 
“the island of Porto Rico and other islands now under Spanish sovereign 
in the West Indies.” Some color was lent to this contention by the stat 
ment under date of August 14, 1899, made by direction of the then Assista 
Secretary of War, “that this island (of Pines] was ceded by Spain to t 
United States, and is, therefore, a part of our territory, although it is s 
tached at present to the division of Cuba for governmental purposes.” 4 

That the measured judgment of the Government of the United Stat 
differed radically from the ill-considered opinion of the Assistant Secreta 
of War, appears from a statement drafted by Secretary of War Root, a 
which by his direction, General Wood endorsed, February 20, 1908, upon 
copy of the Senate Resolution of February 16, 1903: “The government 
the Isle of Pines is vested in the Republic of Cuba, pending such final acti: 
as may be taken by the United States and Cuba looking to the ultima 
disposition of the island.” 5 

The majority report of the Committee on Foreign Relations submitti: 
the treaty of March 2, 1904, stated that the relinquishment to Cuba of : 
title to the Isle of Pines was “in consideration of the grants heretofore ma 
by Cuba to the United States by the treaty with Cuba of February 23, 19( 
for coaling and naval stations.” ® 

In a letter to the President of the American Club of the Isle of Pines, W. 
Indies, dated November 27, 1905, and which is included in 1 the report oft 
majority, Mr. Root, then Beerstary of State, said: 


4 Senate Document No. 205, 59th Congress, Ist Session, p. 117. 
5 Ibid., p. 217. ° Ibid., p. 18. 
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In my judgment the United 
of Pines. The treaty merely : 
with international law and ju: 

At the time of the treaty o: 
United States and Spain the | 
centuries a part of Cuba. I] 
to be a part of Cuba and that i 
United States. This is the 
authorized the pending treaty 
urge its confirmation. Nor v 
put an end to the control of 
contrary to the one now pen 
there is not the slightest pros 
may be quite sure that Cuba 
Pines and that the United Ste 
up against her will.? 


The Supreme Court of the Uniti 
evident from the case of Pearcy v. 
cided by that august Tribunal in 
Secretary of State Hughes, who : 
shared by the Senate of the United 
will doubtless ratify the treaty of 


1 Senate, Document No. 205, p. 11. 
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THE INSTITUTE OF INTERNATIONAL LAW 


The Institute of International Law held its last meeting at. Grenoble, 
3 south of France, from August 28th to and including September 2, 192 
1e surroundings were so delightful that it was difficult for the members ' 
ise their eyes to the scenery and to shut their ears to the ever-present c: 
nature, in an effort to advance, in however slight a degree, the cause 
ence and of that branch.of it most in need of development at the prese: 
y—international law. 
When, however, the fifty-five publicists in attendance, representing : 
xy did twenty-one different countries, turned their backs on the pleasur 
this. world and settled down to’ the things of the spirit, they justified the 
sion even in Grenoble, that city of well-nigh irresistible charm. 
The administrative session was held on the morning of the 28th, on whi: 
zasion members and associates were elected to fill vacancies, of whi 
are had been‘all too many in the past two years, and to decide upon tl 
ogram of the meeting. Three members were elected.. Lord Phillimore 
eat Britain, bearing worthily a great name in the domain of internation 
v; Theodor Niemeyer of Germany, professor of international law in t) 
liversity of Kiel, and Axel de Wedel of Denmark, member of the Perm 
nt Court of Arbitration at The Hague. 
The associates elected were Antoine Hobza, of Czecho-Slovakia, profess 
the University of Prague; Baron Serge Korff of Russia, professor in t) 
hool of Foreign Service of Georgetown University, Washington, D. C 
vbriel, Noradounghian of Armenian nationality, formerly Minister 
reign Affairs of the Ottoman Empire; Sir Cecil Hurst of Great Britai 
gal Adviser to the Foreign Office, and represéntative of Great Britain 
wy international conferences. Luis Anderson of Costa Rica, former 
inister of Foreign Affairs, an admirable representative of his country az 
large diplomatic experience, received a majority of the votes of the mer 
rs present, but lacked one of a majority of the votes cast by correspondenc 
the majority of each is required, he, therefore, failed of election, but | 
ll undoubtedly ‘be chosen at the next session of the Institute. 
Some vacancies were purposely left to be filled at a later date, and u 
tunately the death of Mr. Edouard Clunėt will leave a vacancy whi 
l indeed be difficult, if not impossible, adequately to fill: 
Three important subjects were discussed at the session, conclusio: 
ched upon them, and resolutions adopted. 
In the first place, Mr. Alejandro Alvarez had presented a very elabora 
: . $ 105 
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report in which he analyzed the Covenant of the League of Nations, sug- 
gested modifications of a fundamental character, and proposed a plan of 
organization which, in his opinion, was likely to possess the advantages 
without the defects of the Covenant of the League of Nations. Many, 
indeed the majority, of Mr. Alvarez’ colleagues, felt that the matters treated 
in his report, which in their opinion was very valuable, were too far-reaching, 
and that it should be “limited to a critical study of the Covenant of the 
League of Nations”. If the subject be considered at the next session. of the 
Institute, only this phase of the question is likely to be discussed. 

In the second place, this session of the Institute reached a series of con- 
clusions in the field of double taxation, which has been before its members for 
the past twenty years. The subject bristles with difficulties, nations ac- 
cepting the theory of nationality, on the one hand, and that of domicile, on 
the other, differ in their applications of the principle. Indeed, it is doubtful 
if either principle is or can be in the present state of affairs applied logically 
and consistently so as to satisfy the natural desire of governments to fill their 
empty coffers at the expense of persons with taxable property, who happen 
to be directly or indirectly within reach. 

With these few words of introduction, it is believed that the following 
resolution can be understood without further comment: 


2. With regard to the question of double taxation the Institute of 
International Law expresses the wish that the states may conclude 
conventions with a view to the abolition of the grave injustice of double 
taxation, especially with reference to the duty of succession by death, 
of “inheritance taxes” ; these conventions should bind the states to 
introduce in their legislation certain provisions on the restriction of these 
taxes from the international point of view, basing them uniformly upon 
the following principles: 

Goods are subject in principle to an inheritance tax in the State of 
domicile of the deceased, with reservation of the following exceptions: 

I. Immovables are subject to an inheritance tax in the state in which 
they are situated; ; 

II. Movables which have been placed upon the immovable or at its 
service in a permanent manner are assimilated to the immovables; 

Iii. All other goods which form the fixed capital or the capital of 
circulation serving for the exploitation of an immovable or of an 
industrial or commercial establishment are subject to an inheritance tax 
in the state wherein this immovable or this establishment is situated; 

IV. Mortgage credits are subject to an inheritance tax in the state 
where the mortgaged immovable is situated. 

The progressive tax on inheritances should be paid only once. 

The conventions whose purpose it is to abolish double taxes with re- 
gard to the duty of succession by death, should establish equitable rules 
on preference with regard to the progressive tax and, if necessary, on 
distribution between the interested States. 

When the succession affects goods found in several countries, only 
one of these countries may take account of the calculation of the rate of 
taxation. 
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Of the commission having this subject in charge Professor Strisower of the 
University of Vienna was Reporter. 

In the third place, the Institute devoted much attention to the classifica- 
tion of justiciable disputes, and succeeded in adopting a resolution on this 
important subject. No attempt was made to define a justiciable dispute, 
but a method was suggested by which disputes not hitherto regarded as 
justiciable might be referred to a court of justice for decision. 

In order to understand this resolution, Article 36 of the Statute of the 
Permanent Court of International Justice should be quoted. The first 
paragraph provides that 

“The jurisdiction of the court comprises all cases which the parties 


refer to it and all matters specially provided for in treaties ańd con- 
ventions in force.” 


The original article on jurisdiction, drafted by the Committee of Jurists, was 
much broader; so broad, indeed, that the Assembly of the League of Nations 
rejected it, and substituted for it the modest clause which has just been 
quoted. This step backward, as it seemed to many, was not pleasing to the 
more advanced element, which succeeded in having added to the article the 
original draft, which could be adopted by any nation caring to do so. 

The text and the procedure are thus stated in the final paragraphs of, 
Article 36 of the Statute: 


The members of the League of Nations and the Statoil 
the Annex to the Covenant may, either when signing 
protocol to which the present statute is adjoined, ogg 
declare that they recognize as compulsory, ipso fi 
agreement, in relation to any other miéraber or 
obligation, the jurisdiction of the court ix all gd 
disputes concerning: d 

(a) The interpretation of a treaty. 

(b) Any question of International í 

(c) The existence of any fact wig 
a breach of an international gaf 

(d) The nature or exteyg 

i {j coca Lola 

of q internat 
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The Institute of International Law, while expressing the wish that 
the Powers which, up to the present time, have not adhered to the special 
provision of Article 36 of the Statute of the Permanent Court of Inter- 
national Justice, will adhere thereto, recommends to the, state the 
adoption of the following resolutions: 

Article 1—All disputes, whatever may ‘be their origin and character, 
are as a general rule and with the reservations hereinafter provided, 
susceptible of judicial settlement or arbitral solution. 

Article 2—However, when in the opinion of the state that. is sued 
the dispute is not susceptible of settlement by judicial means, the 
preliminary question as to whether it is justiciable is submitted to the 
examination of the Permanent Court of International Justice, which 
decides it in accordance with its ordinary procedure. 

if by a three-fourths majority the court declares that the demand is 
not well founded, it retains the case for the purpose of rendering com- 
plete judgment thereon. 

In the contrary event, the case is referred back to the parties and in 
the absence of amicable’ agreement through diplomacy they remain free 
to submit it later to the court, after having agreed upon the powers to 
be given the latter with a view to ‘permitting it to render judgment in a 
useful manner. ; 


Finally, the Institute adopted, upon the motion of the writer of the present 
pament, the following resolution: 
whe Institute of International Law expresses the desire that all 


fc which are not yet. members of the League of Nations may 
~ \the formation and in the proceedings of the International 


È: ‘ 
h 


he effect had been adopted by the American Bar 
ag, in San Francisco, on August 10, 1922, with 
fanding Committee on International Law 

bait its next meeting, the changes in the 

“on of the members of the committee, 

in the proceedings of the Hague 


Mhisin dré 
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sided at all of the sessions. The officers elected for the next session of the 
Institute of International Law, to be held in Brussels, in 1923, were: 


President, Baron Edouard Rolin-Jaequemyns, of Belgium. 
Vice-President, Mr. James Brown Scott, of the United States. 


It is expected that this meeting will be largely attended, inasmuch as it is the 
intention of the Institute to celebrate its fiftieth anniversary. On Septem- 
ber 8, 1873, the Burgomaster of Ghent received the members of the Institute 
—then few in number—in the Town Hall, and wished them God-speed in 
their labors. The reply was made by Mr. Edouard Rolin-Jaequemyns, who 
is properly considered as its founder. It is interesting to note that Mr. 
Rolin-Jaequemyns’ younger brother, Albéric Rolin, then a young attorney 
of Ghent, acted as an assistant secretary. The commemorative session of 
the Institute will, it is expected, be held in the Town Hall of Ghent, in the 
month of August, 1923, where the address of welcome will be delivered by 
the Burgomaster, in the Town Hall and in the very room where, fifty years 
previously, his predecessor had welcomed the twelve or thirteen members 
then there assembled. The reply will be made by the son of the founder, 
Baron Edouard Rolin-Jaequemyns, and the younger brother of the founder, 
now Baron Albéric Rolin, Secretary-General of the Institute, and one of its 
past presidents, will be present as the only survivor of that memorable ses- 
sion. 

International law is deeply indebted to the Institute. If its labors in the 
next fifty years are worthy of the first cycle, the centenary of its founding 
will be an imposing international event. 
James Brown Scorr. 


COURTS-MARTIAL AND THE LAWS OF WAR 


Professor Quincy Wright in his volume on “The Enforcement of Inter- 
national Law through Municipal Law in the United States,” ! speaking of 
the methods of conducting warfare, legitimate means, care of wounded, 
treatment of prisoners, etc., mentions the Hague Conventions of 1899 and 
1907, the Geneva Conventions of 1864, a number of early treaties with 
Algiers, Prussia, Mexico, Morocco, and Tripoli, and Francis Leiber’s 
celebrated instructions for the government of the armies of the United States 
in the field, promulgated’ in general orders on April 24, 1868. Then he goes 
on to say: : 

The enforcement of these laws is largely in the hands of military 
commissions. Courts-martial, being of statutory jurisdiction, cannot 


take cognizance of many of these cases, as violations of the laws of war 
are not listed in the offenses specified in the articles of war.? By statute 


1 In University of Illinois Studies in the Social Sciences, 1916, v, 1-264. 

2? Professor Wright’s note: “On authority and jurisdiction of courts-martial and military 
commissions see Rev. Stat., sec. 1342-1343; Military Laws, 1911, p. 744, note 1, p. 745; Dig. 
Op. Judge Adv. Gen., 1912, p. 1067; Leiber’s Instructions, Art. 13.” 
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courts martial are, however, given jurisdiction over the trial of. spies. 
: The imposition of criminal penalties upon violators is the 
means employed by both courts martial and military commissions for 
enforcing the law. It must not be lost sight of, however, that the con- 
trol of the army is largely executive rather than legal. It is to the 
discretion of commanding officers that the enforcement of the laws of 
ha veo written or unwritten, in treaties, or in orders, is left 
p. 210).? f 


I may not wish to appear too critical of an otherwise seemingly excellent 
book by an undoubtedly able author, but military affairs may be granted to 
be within my province. This passage is now inaccurate. Itake this oppor- 
tunity to correct, not only it, but the same error that may exist in other 
minds. In fact, it sounds almost like ancient history. It reminds one 
of the days of the Mexican War. There was a great deal of disorder among 
the soldiers in the Matamoras district, and Taylor “unwilling to bring 
offenders before a military court, endeavored to have the Mexican judges 
act in some cases, but of course they dared not; and he shipped a few of the 
.malefactors to New Orleans, where tbey could not be held for a moment for 
crimes committed abroad.” 4 So it happened that General Scott, an apt 
and far-seeing officer, “drafted and laid before the secretary of war a martial 
law order to be enforced in Mexico until action could be taken by Congress. 
Marcy said nothing and returned the paper. Scott sent it on to Taylor, 
and was informed that the General threw it aside almost instantly, calling 
it ‘another of Scott’s lessons.’ Marcy in December recommended that 
Congress authorize a military tribunal; but that body took no action.” 5 

But soon Scott got his opportunity and issued his famous General Order 
No. 20, providing for the punishment of certain offenses “by and upon” 
the individuals of the armies in Mexico, later amplified and confirmed as 
General Orders No. 267, September 17, 1847.6 In this order Scott declared 
that certain criminal offenses like robbery, theft, assault and battery, stab- 
bing, the destruction of private property, and violations of “the laws of war” 
were not provided for and that he would see that proper punishment was 
obtainable. He spoke of the unwritten code, made it by his orders a supple- 
mental code “in and about, all cities, towns, camps, posts, hospitals, and 
other places occupied by the forces of the United States in Mexico, and in 
and about all columns, convoys, escorts, guards, and detachments” during 
the war. To handle all cases that might arise, he created military com- 
missions, which had authority to try: 


3 By the Articles of War an officer must keep good order and “to the utmost of his power, 
redress all abuses and disorders which may be committed by an officer or soldier under his 
-command, (Art. 54) and officers guilty of conduct unbecoming an officer and a gentleman 
may be dismissed” (Art. 61).—Professor Wright’s note. 

4 Smith, Justin H., The War with Mexico, vol. 11, p. 211. 

5 Smith, op. cit., vol. 11, p. 220. 

8 Ibid., pp. 455-456. 
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1. Any inhabitant of Mexico, sojourner or traveller therein, who 
committed any of these offenses upon the person or property of any 
individual of the United States forces, retainer or follower of the same. 

2. Any individual of the forces, retainer or follower, who committed 
any of these offenses upon the person or property of any inhabitant 
of Mexico, sojourner or traveller therein. 

3. Any individual of the forces, retainer or follower, ao committed 
these offenses upon the person or property of any other individual of ' 
the forces, retainer or follower therein. 


This is the ancient history. In those days the laws to which Professor 
Wright refers were probably triable solely by military commissions, and not 
triable at all—witness the predicament of General Taylor—until those 
commissions had been established. 

But the case is otherwise today. For example, Orders No. 1 of the Ad- 
vance General Headquarters, A. E. F., issued at Treves, Germany, on 
December 23, 1918 declared: 


Army, corps, and division commanders are suthioased to convene 
` military commissions for the trial of inhabitants offending against the 
laws of war or the military government. . . 

Commanding officers of each city, town, or canton will appoint an 
inferior provost court for the trial of minor ‘offenses against laws of war 
or military government by inhabitants. . 

No member of the American or allied forces will be tried by any 

' military commission or provost court.’ 


Here is a clear distinction. In the Mexican War, the military commission 
had jurisdiction over the American soldiers. In the World War, they did 
not, for such jurisdiction was already exercised by courts-martial. 

Let us see then, on what legal grounds, we can disagree with Professor 
Wright’s statement that “‘courts-martial, being of statutory jurisdiction, 
cannot take cognizance of many of these cases, as violations of the laws of 
war are not listed in the offences specified in the articles of war.” 

In the first place, the jurisdiction of courts-martial is non-territorial.® 
Wherever officers, soldiers, and retainers, and the rest connected with the 
Army may be “they remain subject to the articles of war, army regulations, 
and the general orders of the War Department.” ® The courts-martial 
authority comes down in an unbroken chain from the fifth amendment to the 
Constitution, the Articles of War enacted by Congress in the Act approved 
June 4, 1920, and the Manual for Courts-Martial made effective by an Ex- 

7 This order is cited as a convenient example. It is of course realized that it was issued 
while the old Manual for Courts-Martial, 1916, was still in force; but the revised Manual 
(1921) does not differ from it in these respects. The new Manual is the one cited here, for 
convenience in reference.’ i 
Dig. Op. J. A. G., 1912, p. 511. 

° Wright, op. cit., p.38. See Coleman v. Tennessee, 97 U.S. 509, (a caseinvolving murder); | 
also “The jurisdiction of the court-martial becomes exclusive the instant the army leaves our 
national boundaries,” Glenn, The Army and the Law, p. 91. . 
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ecutive Order of the President issued December 17, 1920 under the authority 
of Article 38, chapter ii, of the same Act of June 4, 1920.1 

In the second place, the jurisdiction of courts-martial over soldiers extends 
to offenses against the laws of war, whether on campaign, or during military 
occupations. This by virtue of what we now call the ‘general article”, 
that is, the ninety-sixth, which reads: 


Though not mentioned in these articles, all disorders and neglects 
to the prejudice of good order and military discipline, all conduct 
of a nature to bring discredit upon the military service, and all crimes 
and offenses not capital, shall be taken cognizance of by a general or 
special or summary court-martial according to the nature and degree 
of the offense. 


On three separate scores, courts-martial can take cognizance over viola- 
tions of the laws of war: 


(1) Breaches of standing orders and regulations of the army are 
considered “disorders and neglects to the prejudice of good order and 
military discipline.” It is the common practice to charge such offenses 
under this article. Furthermore the Rules of Land Warfare, embodying 
the laws of war, are part of the standing orders and regulations of the 
army, as they were published by the War Department, April 25, 1914, 
over the signature of the Chief of Staff, “for the information and 
government ; of the armed land forces of the United States.” 4 

(2) Breaches of the laws of war are certainly within the meaning 
of the phrase specifying “conduct of a nature to bring discredit upon 
the military service,” and it has been held that the creation of a dis- 
turbance even on private property, without reference to whether it be 
enemy property or not, or in time of war or not, is an offense under this 
article.” 

(3) The phrase “crimes and offenses” not capital has been held to 
include the qualifying phrase “to the prejudice of good order and 
military discipline” * though that phrase is not repeated. But it must 
be explained that a “capital” crime in military law means something 
different than it does elsewhere. In military law, it means a very few 
offenses of an extremely serious military nature, ‘like desertion in the 
face of the enemy.“ If the violations of the laws of war are, then, too 
serious in their nature to be called “disorders and neglects” they can 
still be prosecuted as “crimes and offenses”. 


But the case goes further than that. Since the days of General Scott, 
not only have courts-martial gained the power of trying soldiers in instances 
where the commander in Mexico found himself powerless until he made the 
law himself, they can now try civilians also. 

By Congressional enactment, a general court-martial now has power to try 


1041 Stat. 759. 
1 The Lieber Code, in its original form as General Order 100, 1863, ‘tak been recognized 


by the Supreme Court as obligatory on the Army. Ez parte cn 1 Wall. 243. 
2 Dig. Op. J. A. G., 1912, p. 148. 13 Ibid., p. 143. 
u Manual for- Couris-M artial, 1921, pp. 33-34. 
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“any person subject to military law” for any crime or offense made punish- 
able by the Articles of War," and “any other person, who by the law of war 
is subject to trial by military tribunal.’ i 


Over a few offenses general courts-martial and military commissions 
are expressly, by statute, given concurrent jurisdiction.” It has gener- 
ally been held that military commissions have no jurisdiction of such 
purely military offenses specified in the Articles of War as those articles 
expressly make punishable by the sentence of courts-martial; and in 
repeated instances where military commissions have assumed such 
jurisdiction, their proceedings have been declared invalid in general 
orders. But this rule has not always been strictly observed, especially 
in cases of such offenses as forcing a safeguard or intimidation‘? 
of persons bringing supplies (2 Winthrop, 2d ed., p. 1312, and note 1; 
reprint 1920, p. 841, note 19; Davis, 3d ed., p. 311). 


The facts in the case, then, are that courts-martial have much more power 
in respect to the enforcement of that portion of international law known as 
the “laws of war” than when Professor Wright wrote his thesis. 

Yet there are two other points to which objection needs to be made. 
One is his citation of the old sixty-first article of war. He cites it as the 
ultimate means of enforcing the laws of war and cites it in his footnote as if 
“conduct unbecoming an officer and a gentleman” were merely a dereliction 
of duty, as if the article might be used to cover mere neglects. As a matter 
of fact this article, now the new ninety-fifth, has a much different meaning, 
and is now generally known through the country in this special sense. This 
like the ninety-sixth is also a “general article,” but it is used quite differently. 
The ninety-sixth has been employed as an almost blanket authority in the 
interests of the service. But the ninety-fifth is a wet blanket. Under it an 
officer can be tried for offenses mentioned in any of the other articles or 
covered by them. In case of conviction, a dismissal is mandatory. In it, 
the words should never be separated, or thought of separately. There is an` 
ideal in the service, the ideal of “an officer and a gentleman” and “An 
officer of the Army is bound to be a gentleman,” says Cushing; ? and it is for 
deviations from the standards of gentlemen that this article is used. “An 
act which is only slightly discreditable is not, in practice, made the subject 
of a charge under this article. The article, in making dismissal imperative 
in all cases, contemplates that the conduct, while unfitting the party for the 
society of men of a scrupulous sense of decency and honor, shall exhibit 
him as unworthy to hold a commission in the Army.” 2 “Tt is sufficient 


15 Chapter 1, Act of June 4, 1920, (41 Stat. 787). 

1 Articles of War, 12, 15. 17 Fbid., 15, 80, 81, 82. 

18 Except where the military commission is also given express statutory jurisdiction of the 
‘offense. Articles of War, 80, 81, 82. 

-19 Article of War, 78. 20 Ibid., 88. 

21 Manual for Couris-Martial, 1921, p. 2. ; 

2 Att. Gen. Cushing, 6 Op. 413, 417. 23 See Carringion v. U. S., 208 U.S. 1. 
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that it is morally wrong and of such a nature that, while dishonoring or 
disgracing him as a gentleman, it compromises his character and position as 
an officer of the Army.” * It is used in cases of a broken pledge, of dis- 
orderly conduct in uniform in public places, of false accusations and false 
official statements, of attempts to defraud, and of financial dishonesty, 
and the like.* It would never be used in connection with mere neglect 
to enforce laws. 

My final quarrel with the author under discussion, and it is not so much 
a quarrel as an attempt to eliminate old ideas from current use and circulation, 
is over his statement that the control of the army is largely executive rather 
than legal. This gives a false impression of executive acts by commanding 
officers and tends to make for a belief that courts-martial may be more 
martial than they are courts. ‘Courts-martial are lawful tribunals.” % 
“While courts-martial are not part of the federal judicial system, they 
exercise within the Army functions of a purely judicial nature, for the main- 
tenance: of discipline and good order; and are, no less than otber courts, 
governed by law.” 7 “The whole proceeding from its inception is judicial. . 
The trial, findings, and sentence are the solemn acts of a court organized and 
conducted under the authority and according to the prescribed forms of 
law. It sits to pass upon the most sacred questions of human rights that are 
ever placed on trial in a court of justice; rights which, in the very nature of 
things, can neither be exposed to danger nor entitled to protection from the 
uncontrolled will of any man, but which must be judged according to law. 
And the act of the officer who reviews the proceedings of the court, whether 
he be the commander of the fleet or the President, and without whose ap- 
proval the sentence cannot be executed, is as much a part of this judgment; 
according to law, as is the trial or the sentence,” 28 

So, I would not for a moment have the author under discussion, or any 
other international lawyers, believe that courts-martial cannot now enforce 
laws of war, or that their proceedings are executive rather than legal, or that 
the enforcement of the laws of war is merely within the discretion of com- 
manding officers who can only be punished for neglect of their solemn duties 
with regard to those humanitarian laws when their acts are flagrantly dis- 
graceful and disreputable. 

As a matter of fact, though, without reference to courts-martial and 
legal decisions and statutes, the real enforcement of national regulations 
concerning means of conducting hostilities is in the hands of high com- 
manders. Strict and prompt obedience to orders, which is the military 
habit,” makes it fairly. certain that the policy of the commander in chief 
will be applied by the lower officers. Prosecutions for occasional and slight 


2 Dig. Op. J. A. G., 1912, p. 140. See Carter v. McClaughry, 183 U. S. 365. 

% Tbid., pp. 141-143. % Grafton v. U. S., 206 U. S., 333. 
27 Manual for Courts-Martial, 1921, p. 26. 28 11 Op. Att. Gen. 19, 21. 

29 See opinion of Story in Martin v. Mott, 12 Wheat. 28. 
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deviations therefrom, naturally arise from the Army insistence on compliance 
and uniformity in the interests of discipline and control. When we speak 
of the enforcement of that portion of international law known as the law 
of war, we should really consider the General Headquarters or the War 
Cabinet, and not the isolated officer or soldier. - For instance it is specifically 
stated in the Manual of Military Law, 1914, for the British Army,** that 
these rules may not always be applied “in wars with uncivilized States and 
tribes, where their place is taken by the discretion of the commander and such 
rules of justice and humanity as reeemmend themselves in the particular 
circumstances of the case.” Also, when long range guns bombard Paris, 
when toxic gases are used in battle, when airplanes destroy towns of non- 
combatants on the suspicion that they were used for enemy billets, when 
enormous contributions are levied, and atrocities committed,*! these things 
take place because governmental policy or General Staff strategy or tactics 
have so prescribed. As far as the courts-martial are concerned, they are 
properly done as the result of official orders from superior officers.22 As far 
as municipal courts are concerned, they are acts of state and not subject 
to review. The Supreme Court of the United States has definitely taken 
the stand that the court of an invaded country is incompetent against 
invaders and has no authority to try members of an invading army for acts 
committed as a part of, or even during, a military occupation. Jurisdiction 
over these things lies only in the field of diplomacy. Enforcement of these 
laws is actually the function, not of such small bodies as courts-martial 
. which deal only with deviations from military orders, but of peace delegates 
and negotiating -plenipotentiaries, who will see that the appropriate 
paragraphs are written into the treaty of peace. 
` ELBRIDGE COLBY - 
30 Ch, xiv, par. 7. , 
% Cf, the Leipzig trials of war criminals, this JouRrNar, Oct. 1922, pp. 674-724. 
2 As G, A. Finch has stated, 15 AMER. Jour. Int. Law, 440, it is held in the Rules of Land 
Warfare of the United States Army, 1914, par. 366; in Oppenheim, 1912 ed., sec. 253; in the 
` British official Manual of Military Law, 1914, ch. xiv, par. 443 (in the writing of which 
Oppenheim collaborated), and in the United States Supreme Court, Martin v. Mott, 12 
Wheat. 28, that violations in accordance with orders render responsible only the commander 
issuing the order, and not the subordinate who carries it out. The French, however, would 
hold responsible the commander who issues an improper order, the subordinates who trans- 
mit it, and the individual who carries it out (see Garner in 14 Amer. Jour. Inv. Law, 70), 
evidently assuming that inferiors should disobey, as when Colonel Peters disobeyed an 
order to burn Chambersburg in 1865 during the Civil War. (Stowell & Monroe, International 
Cases, Vol. II, pp. 235-6.) 
3 G. A, Finch, 14 Amen. Jour. Inv. Law, 218, citing Ford v. Surget, 97 U. 8. 605; Coleman 


v. Tennessee, 97 U. S. 509; Dow v. Johnson, 100 U. S. 158; and Freeland v. Williams, 131 
U. S. 405. 
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THE FINANCIAL RECONSTRUCTION OF AUSTRIA * 


The League of Nations was first asked to study the problem of the 
_restoration of Austria in March, 1921. After a conference in London in 
that month, the League was informed that the Governments of Great Brit- 
ain, France, Italy and Japan had decided to release, for a period of years to 
be determined later, their liens in respect of all claims against Austria, 
whether for relief credits, reparation obligations, or the costs of the armies 
of occupation. This decision was subject to the conditions that other 
interested governments would agree to a similar postponement and that 
, Austria was prepared to place the administration of assets in the hands of 
' the-League under the international credits scheme. 

This scheme was then under the control of the Financial Committee 
of the League which therefore at once met and on April 4 stated the main 
conditions on which they considered that the restoration of Austria could 
be achieved. Among these were the early decision by the thirteen other 
governments holding liens upon Austria to agree to a similar postponement, 
a decision by all the seventeen governments that the postponement should be 

' for a sufficiently long period, such as twenty years, and the willingness of 
Austria herself to undertake drastic internal reforms. At the same time, 
the Committee sent a delegation to Vienna, which studied the position on 
the spot from April 15 to May 10, and recommended a far reaching and 
detailed scheme which was approved by the Council of the League and for- 

` warded to the Supreme Council of the Allies on June 3. It was a cardinal 
feature of these recommendations that Austria could only be saved by a com- 
prehensive scheme, including internal reform, sufficient credits, and a 
central control of these credits which would ensure that they were so used 

- as to assist, and secure, the internal reform. 

At the time when this scheme was framed, Austria’s credit ETA 
(apart from the liens upon her assets) was relatively good, and had not been 
seriously impaired by fears as to her social and political stability. It was 
believed, and with reason, that, as soon as her assets were free, they would 
serve as a sufficient security for private credits without the need for govern- 
ment guarantees.! 

The scheme was not put into operation because the negotiations with 
the many governments whose consent was necessary to the release of the 
liens encountered many difficulties, and proved to be very protracted. It 

' was not before July that a way appeared to be opening for a scheme based 
upon the use of Austria’s assets. 


* Reprinted from Supplement to the Monthly Summary of the League of Nations for 
' October, 1922. 
1 The full documents relating to this scheme have been published. (Financial reconstruc- 
tion of Austria. Report of the Financial Committee of the Council, with relevant papers, 
Constable & Co. Ltd., London, 1921.) 
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The Early Months of 1922. In the meantime, by February 1922, Austria’s 
needs had become imperative, and, unless assistance had been forthcoming, a 
collapse must have taken place in the early part of this year. In this crisis, 
Great Britain, France, Italy and Czechoslovakia came to the rescue by pro- 
viding for assistance from public funds. Great Britain advanced £2,250,000 
(of which £250,000 was required for the repayment of an earlier debt); 
France made provision for the advance of fifty-five million francs, Italy 
made provision for the advance of seventy million lire, and Czechoslovakia 
arranged to supply 500 million Czech crowns. Of these sums the British 
advance has been entirely expended, but considerable proportions of the 
French and Italian grants, and a smaller proportion of the Czechoslovak 
grant remain available (as will be seen below) to assist the initial stages of 
the new scheme. 

These advances were clearly distinguished from the earlier credits, the 
repayment of which was to be postponed for twenty years. Some of them 
(such as the British) were specifically to be repayable out of the first loans 
raised by Austria; others (such as the Czechoslovak) were based upon cer- 
tain assets specially released by the Reparation Commission for the purpose, 
with the stipulation that these securities would be incorporated into any- 
securities upon which a League of Nations loan scheme might ultimately’ be 
based; all remained as a pressing and inevitable charge upon Austria’s im- 
mediate budgets. 

The Appeal to the Allied Powers at the London Conference in August, 1922. 
By these means an actual collapse was arrested in the first six months of this 
year. But the advances served no further purpose. They were granted 
independently by the several governments; they were subject to no central 
control. They were, as was natural in the circumstances, consumed for 
current needs and were not the basis of any effective reform. Austria’s 
financial disorganization proceeded, and at an accelerated pace. The crown 
was, in August, worth only 1/10 of its value six months before, only about 
1/100 of its value a year before, only 1/15,000 of its gold value. 

The Austrian Government made a desperate appeal to the Allied Powers 
then meeting in London. The Austrian Minister stated that some of 
Austria’s assets had at last been released to form securities for a loan, ‘but 
the foreign bankers who, a year ago, were still willing to grant such a loan, 
today declare that it is impossible to do so, because to them and to the 
general public the continued existence of Austria has become doubtful. 
The bankers consider the revenues offered by the Austrian Government 
a sufficient financial guarantee; they demand, however, a second guarantee 
which can only be given by the chief Allied Powers.” He stated that 
Austria was attempting to establish a Bank of Issue, to which the right of 
issuing notes would be transferred from the government, in order to arrest 
the depreciation of the crown; and that Austria was embarking on a pro- 
gramme of budget reform and economy. He added, however, that “every- 
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' thing depends upon whether, during the period required for the carrying 
. through of the financial reforms, a foreign loan will give Austria the assurance 
_ that she will not have to resort to the printing press again in order to cover 
the requirements of the state, otherwise the financial reforms would be 
: definitely doomed to failure. A further depreciation of the krone must 
: necessarily render impossible the indispensable purchases of foodstuffs and 
` coal from abroad, and lead to such social upheavals. as would constitute the 
gravest dangers for the peace of Central Europe and would mean the end 
of an independent Austria. Every day by which the assurance óf the 
foreign credit is delayed renders it doubtful whether the measures which 
Austria is taking for her own salvation will then still be possible”. He, 
. therefore, appealed for government guarantees to assist in raising a loan of 
, £15,000,000. 
Reply of the Allied Powers. This communication was considered by 
. the Supreme Council, on behalf of which Mr. Lloyd George, on the 15th 
’ August, replied that “the representatives of the Allied Governments have 
come to the decisions that they are unable to hold out any hope of further 
financial assistance being given to Austria by their governments. They 
have agreed, however, to a proposal that the Austrian situation should be 
referred to the League of Nations for investigation and report, the League 
. being informed at the same time that, having regard to the heavy burdens 
_ already borne by the taxpayers of the Allied Powers, there is no prospect 
` of further financial assistance to Austria from the Allied Powers, unless 
` the League were able to propose such a programme of reconstruction, con- 
‘taining definite guarantees that further subscriptions would produce sub- 
‘stantial improvement and not be thrown away like those made in the past, 
as would induce financiers in our respective countries to come to the rescue 
of Austria. The representatives of the Allied Powers have reached the 
, above decision with much reluctance and from no lack of sympathy with 
the Austrian people, but they have been obliged to take into consideration 
the crushing taxation which their respective countries already support in 
consequence of the war.” 

This correspondence was then forwarded to the League with the re- 
quest that it should be placed on the agenda of the next meeting of the 
Council. l 
. Conditions under which the Problem Was Referred to the League. The 
"reply of the Allies to the Austrian Government was not such as to afford 
any relief to the anxieties of the immediate future. Its request to the 
League was only “for investigation and report”, and it was coupled with 
the statement that the Allied Governments were unable themselves to hold 
out any prospect of further financial assistance, and that there was no 
hope therefore, unless a scheme could be devised which would attract money 

` from private sources. In this crisis, in the interval between the London 
Conference and the meeting of the Council of the League, Mgr. Seipel, the 
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Austrian Chancellor, visited Prague, Berlin and Verona, to discuss the sit- 
uation of his country with the Governments of Czechoslovakia, Germany and 
Italy. It was clear to the world that the financial and economie disorgan- 
ization and the imminent dangers of social distress and disturbance had de- 
veloped to a point at which they had created also a grave political problem. 
It was also clear that, in this political situation, it was more than ever 
hopeless to expect that private credits would be forthcoming on the basis 
of Austria’s own assets. For best securities, her revenues from the cus- 
toms and the tobacco monopoly, however sufficient in normal circumstances, 
could not be relied upon in the event of serious social or political disturb- 
ances. The scheme was possible unless they could be supplemented by 
governmental guarantees; and these guarantees, difficult in any event, 
would be more difficult unless something could be done to relieve the po- 
litical tension. 

The League’s Methods of Work. The Council was thus confronted with 
a complex problem, political as well as financial in its character. At its 
first meeting on August 31, it at once instructed the Financial Committee 
to examine the financial aspects of the problem, while carefully reserving 
any decision as to whether it would undertake any responsibility for the 
problem and if so on what conditions. It then deferred further discussion 
on the subject till the following Wednesday, September 6, partly to enable 
the Financial Committee to proceed with its work, and partly to give time 
for Mgr. Seipel, who desired to present Austria’s case in person, to join 
the Austrian Delegation in Geneva. On September 6 he made his appeal 
in a public meeting of the Council. He described Austria’s distress, ex- 
plained the need for a guarantee for a loan to help her through the period 
when she was achieving reform and release from some of the impediments 
to Austrian commerce. He added that Austria was ready to accept a 
system of control as a corollary to assistance, and expressed the opinion that, 
with such assistance, she could soon become economically self-sufficient. 
He concluded however, with a grave warning that without such assistance 
the condition of Austria constituted a serious danger to the peace of the 
world, which it was the duty of the League of Nations to examine and avert. 

It should be noted that the Austrian representative, in making this appeal, 
and in all subsequent meetings of the Council and its Sub-Committee, when 
dealing with the Austrian problem, was himself a member with full-and 
equal rights in accordance with Article 4 of the Covenant, which provides 
that “any member of the League not represented in the Council shall be in- 
vited to send a representative to sit as a member at any meeting of the 
Council during the consideration of matters specially affecting the interests 
of that Member of the League.” 

The Council next invited Czechoslovakia also (represented by its Prime 
Minister, Dr. Benes) to join the Council for this question, and formed a sub- 
committee (the Austrian Committee) entrusted with the direction of all 
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further work upon it. The Committee consisted of five Members of the 
' Council so constituted, viz., Lord Balfour (Great Britain), who was asked 
to preside over the discussions, M. Hanotaux (France), the Marquis Im- 
periali (Italy), Dr. Benes (Czechoslovakia), and Mer. Seipel (replaced, 
when he was absent, by Dr. Grunberger, the Austrian Minister for Foreign 
' Affairs). The composition of the Committee thus expressed the Council’s 
. sense of both the importance and the range of the question. It continued 
throughout to direct the work, meeting twelve times between the date of 
its appointment and the date of the signature of the Protocols on October 
4. It will be noted that the hitherto separate and independent negotiations 
were now transferred to a single committee which worked continuously and 
consisted of the representatives of all the Powers chiefly concerned, including 
the Prime Ministers of two of them. 
The composition of this Committee, and the subsequent organization 
of the work, afford a typical example of the methods of the League. The 
_ Committee used throughout the League’s technical organization. At 
' once determining the general outline of the questions requiring solution, 
it divided them among the different expert committees at its disposal. 
Within the general outline, the Financial Committee gave its advice, which, 
in fact, as will be seen, included a comprehensive scheme of financial as- 
sistance and administrative reform. Working within the same general 
programme, the Economic Committee considered what immediate economic 
measures could usefully be recommended. At the same time, a Legal Com- 
mittee, drawn partly from legal experts of the several Delegations, and partly 
from the permanent staff of the League, advised on such legal questions 
as presented themselves in the course of the work. The Committee kept 

„in its own hands the specifically political aspects of the problem, and main- 
tained its control over the work of the above Committees by considering 
interim reports as they proceeded with their studies. 

The Financial Committee ? who were first consulted consisted of members 
who met, as did the members of the other committees giving technical 
assistance to the Committee, not as representatives of the different govern- 
ments, but as experts invited by the League to give their best professional 
advice. The signature of their reports did not, therefore, in any way commit 
the governments to accepting its recommendations. At the same time, the 
different members were naturally in a position to estimate, with some special 
knowledge, the probable policy and attitude of their respective countries. 
Their work was done in Geneva, during the period of the Assembly, for 
which delegations of representatives of the countries concerned were present. 
The conditions were favorable for the working out of a scheme which should 


2 The Members of the Financial Committee who were present during these discussions 
were M. Janssen (Chairman), M. Arai, M. Avenol, Sir Basil Blackett (replaced at later 
meetings by Mr. Fass), Dr. Pospisil, Sir Henry Strakosch, with the addition of M. Mag- 
giorino Ferraris, and M, A. Sarasin who were co-opted for the purpose. 
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be both adequate in its provisions and not impossible of acceptance; and 
for an understanding by the governments whose assistance was required of 
the reasons for which the precise scheme put before them was recommended. 

The Financial Committee’s Report. The Financial Committee were 
first asked to consider, in consultation with the Austrian representatives, 
what measures are required and are practicable to secure budget equilibrium; 
after what period, with these measures, the result desired should be obtained; | 
and what deficit in terms of gold must be contemplated as inevitable during 
the intervening period. 

The Committee replied that the main economies should be secured by 
the reform of state industrial enterprises and the reduction in the number 
of officials. They pointed out that state enterprises at present involve a 
loss of 170 million gold crowns a year (£6,800,000). The railways alone 
involved a loss of 124 millions (£5,700,000), largely because while wages 
follow the cost-of-living index the railway tariffs were only one-fifth of what 
they would be on that basis. The loss should cease within two years and 
in view of the important transit trade, the railways should ultimately be- 
come a source of profit. With regard to officials, the Committee pointed 
out that Vienna, as the capital of a country of six millions, has more state 
employees than when she was the capital of an Empire of over fifty millions. 
They consider that within two years a third of the expense, amounting to 
130 million gold crowns (£6,000,000), ought to be saved. With these meas- 
ures, the “normal budget” should be reduced to about 237 million gold 
crowns (£10,900,000). Simultaneously, the yield of taxation must be 
increased and within two years should reach 237 million gold crowns— 
and so balance the budget—and thereafter exceed it. In the two years, 
however, while this process of reducing expenditure and increasing revenue 
is incomplete, a total deficit of 520 million gold crowns (£24,000,000) is 
probable, or 650 million gold crowns (£30,000,000) including the sums 
required to repay the advances made this year and not covered by the post- 
ponement arranged for the credits given in earlier years. 

The Committee were next asked what securities Austria could offer for 
private credits. They replied, that apart from the forests and salt monopoly 
(which were proposed as security for the new Bank of Issue), the proceeds 
of the customs and the tobacco monopoly should be available as security 
for a loan, and, if necessary, the “impôt foncier” as well. The customs and 
tobacco monopoly alone should, with the necessary administrative reforms, 
give an annual yield of eighty million gold crowns (£3,700,000) which exceeds 
the estimated cost of the interest and amortization of even the maximum 
loan of 650 million gold crowns. 

In the unanimous opinion of the Committee, therefore, the securities are 
ample for the credits required for the transition period, on the vital conditions 
that the reforms recommended are carried through and that external and 
internal order are assured. 
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With the main conditions of the financial problem thus established, the 
Committee, in answer to further questions from the Austrian Committee 
of the Council, proceeded to study in detail how the deficit for the two 
years could be met, and what form of control was required in the interests 
of the reforms and of the securities on which the loan was to be based. 
‘Their recommendations will be more conveniently summarized after some ac- 
count has been given of the subsequent negotiations. 

The Financial Committee, in presenting their report, pointed out that 
no financial scheme could itself save Austria. ‘“‘Behind the problem of 
financial and budget reform remains that of the fundamental economic 
position. Austria cannot permanently retain a sound financial position, 
even if she attains it for the time, and maintain her present population,, 
unless her production is so increased and adapted as to give her (with her 
‘invisible exports’) an equilibrium in her trade balance as well as her budgets. 
This balance is at present seriously adverse, partly, but certainly not wholly, 
as a result of inflation and currency dislocation. All possible measures, 
whether by the amelioration of the international economic relations, the 
encouragement of the conditions which would increase Vienna’s entrepôt, 
financial, and transit business, and of those which will attract further private 
capital towards the development of her productive resources are, therefore, 
of the greatest importance. These are, however, outside the Financial 
Committee’s province. If the appropriate financial policy is adopted and 
maintained, the Austrian economic position will adjust itself to an equilib- 
rium, either by the increase of production and the transfer of large classes of 
its population to economic work, or economic pressure will compel the 
population to emigrate or reduce it to destitution. At the worst, this would 
be better than the wholesale chaos and impoverishment of the great mass of 
the town population which must result from the continuance of the present 
financial disorganization, which affords no basis for such economic adaptation 
as is possible.” 

The Economic Committee,’ whether they could make any immediate sugges- 
tions which would assist in this wider and longer task of the reestablishment 
of the trade balance, recognized that the basis must be found in the financial 
scheme and that on this basis the economic position must be gradually 
built up. They, therefore, confined themselves for the time to certain 
preliminary suggestions. First, recognizing the objections at present main- 
tained to the full application of the Porto Roso recommendations, they 
advised the conclusion of conventions and bilateral agreements between 
Austria and each of the succession states, based as far as possible on the 
` Porto Roso protocol, but with such modifications as might be possible and 
advisable to introduce in order to adapt them to each special case. Secondly, 
(while endorsing the advice ofthe Financial Committee as to state enter- 


3 The Economic Committee constituted a special Sub-Committee for this purpose con- 
sisting of MM. Serruys, Dvoracek, Guarneri, Heer and Sir Hubert Llewellyn Smith. 
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prises), they called attention to the need for Austria reforming both her 
international economic system and the conditions of her external trade. 

Last Stages of the Negotiations. Meanwhile, the Austrian Committee of the 
. Council had itself been discussing directly the terms of a political declaration 
designed to give confidence in the political and economic integrity and in- 
dependence of Austria. The whole scheme was gradually developed, with 
the assent of the different delegates and governments, and on the last day of 
the Assembly (September 30) the Council was able to report that, though its 
> task was not fully accomplished, there was a good prospect of a complete 
scheme being signed with the assent of the governments concerned within a 
few days. 

This result was achieved on Wednesday, October 4, when three proto- 
cols were signed, covering, with their annexes, which include the Financial 
Committee’s Report, the whole of the Council’s scheme; and these signatures 
indicated the complete and unreserved assent to every part of the scheme 
of the Governments of Great Britain, France, Tels, Czechoslovakia and 
Austria. 

. The first of these protocols, signed by all the Sass powers and open 
for the signature of all countries, contains a solemn declaration that the 
signatories will “respect the political independence, the territorial integrity, 
and the sovereignty of Austria; that, they will seek no special or exclusive 
economic or financial advantage which would compromise that independence 
and that, if the occasion arises, they will refer the matter to the Council of 
the League and comply with its decisions.” Austria herself, in the same 
protocol, enters into corresponding obligations. Protocol II with its an- 
nexes, states the conditions of the guarantee of the loan, the obligations of 
the guaranteeing governments, and the powers and duties of the Committee 
composed of representatives of those governments. It is signed by the 
four principal guaranteeing governments and by: Austria, and is open for 
signature (with suitable modifications as to the extent of their guarantee) 
by all other countries able and willing to participate in the financial scheme. 
Lastly, Protocol III sets out separately the obligations of Austria and the 
functions of the General Commissioner who is to collaborate with her in her 
programme of reform and its execution. From these three Protocols, 
taken together, emerges the League’s general scheme. 

Summary of the Scheme. The basis of the scheme is the political integrity, 
and eéonomic independence of Austria and the declaration (Protocol I) 
designed to ensureit. Aided by the confidence which it is hoped this declara- 
tion will create, Austria is to commence a programme of reform (including 
economy in expenditure and increased revenue from taxation) which will 
ensure the balancing of her budget by the end of 1924. In the meantime, 
„the excess of her expenditure over the revenue available from normal re- 
sources during these two years—estimated a maximum of 650 million gold 
crowns—will be met by the proceeds of loans. 
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These loans will, for the reasons given above, be guaranteed by external 
governments, in addition to being secured on assets which (if the reforms 
are successful and order and stability maintained) will be sufficient without 
application to the guarantors. The guarantees will take the form of a 
definite guarantee of a stated proportion of the interest and amortization by 
each guaranteeing power. The Governments of Great Britain, France, 
Italy and Czechoslovakia have each guaranteed twenty per cent, or eighty 
per cent in all (in addition to covering a certain portion of the risk of other 
guaranteeing Powers). Only twenty per cent,® remains, therefore to be 
covered by guarantees from all other countries. Assuming that this re- 
maining percentage is secured, the future subscriber to the loan will not only 
have the security of the assigned assets, but if they fail, will have every frac- 
tion of his interest and amortization further assured by the guarantee of a 
specified government (eighty per cent of the total by the four governments 
named above). The guaranteeing governments themselves will be subject 
to no cash liability so long as the assigned assets prove sufficient for the 
service of the loan. 

With the prospect of resources from these loans, Austria will be relieved 
from the necessity of financing herself by the issue of paper money and so 
causing the precipitous fall of the crown, which renders all efforts at budget 
equilibrium futile, and destroys any stable basis for the economic life of the 
_ country. The scheme, therefore, assumes, and regards as essential, the 
establishment of the proposed Bank of Issue under certain definite and 
specified conditions. The Austrian Government will surrender all right to 
issue paper money, and will not, except with special authorization, negotiate 
or conclude loans. 

Austria, therefore, in carrying through her reforms, is no longer building 
on the shifting basis of a continuously depreciating currency. Hitherto 


4The Financial Committee raised their original estimate of the budget deficit of 520 
` millions gold crowns to 650 millions in order to include the repayment of advances made this 
year by Great Britain, France, Italy and Czechoslovakia (see p.117). It is necessary that all 
the guarantees should apply to the whole of this sum, in order that the loans, or more cor- 
rectly, the “loan”, though it will, of course, be issued in instalments at different times as 
Austria’s needs and market conditions may determine, may have the same character and be 
_ based on the same securities. In order however that any states not interested in the re- 
. payment of the advances may limit their liability to a guarantee of a proportion of the total 
sum required by Austria for her other needs (520 millions gold crowns), Great Britain, 
France, Italy and Czechoslovakia have entered into a special arrangement by which they 
cover the risk of all other guaranteeing countries so far as it relates to the additional sum 
of 130 millions. The effect of this rather technical arrangement is that any country can 
undertake to guarantee a stated percentage of the loan with an effective responsibility which 
_ is limited to that percentage of a total 520 millions gold crowns, instead of 650 millions gold 
` crowns, while the maximum liability of the four principal guaranteeing Powers reaches a 
` total of eighty-four per cent instead of eighty per cent. 

5 This, for the above reason, does not necessitate any effective liability on all other powers 
of more than twenty per cent on 520 millions (or sixteen per cent on 650 millions). 
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she has been in the unhappy position of knowing that she could not stop 
inflation until her budget balanced, and could not balance her budget while 
inflation continued. Now for the first time she has a prospect of the funds 
required to carry her over the necessary transition period. ; 

But the successful accomplishment of the reform programme, on which 
both Austria’s prosperity and the value of her assets depend, will necessarily 
be a difficult and painful task. The scheme, therefore, includes the appoint- 
ment of a Commissioner General, whose duty will be to ensure, in collabora- 
tion with the Austrian Government, that the programme of reforms is carried 
out and to supervise its execution. He will derive power from his control 
of the disposal of the loans. 

“The Austrian Government agrees that it may not dispose of any funds 
derived from loans . . . except by authorization of the Commissioner 
General’’; but the conditions which he may attach to his authorization “shall 
have no other object than that of assuring the progressive realization of the 
programme of reforms and of avoiding any deterioration on the assets as- 
-signed for the service of the loan”. 

The officer to be entrusted with this great responsibility is not the repre- 
sentative of the guaranteeing powers. He is an officer of the League of 
Nations. He will be appointed by and responsible to the Council of the 
League, of which the Austrian representative is, when Austrian matters 
are discussed, a full and equal member. Indeed, the Council, in approving 
the scheme, added a resolution that the Commissioner General should not be 
drawn from any of the principal guaranteeing countries (nor from countries 
bordering upon Austria). His primary concern will be identical with that 
of the Austrian Government and the permanent interests of the Austrian 
people, namely, that the measures to enable Austria to achieve a position of 
self-supporting independence shall be successful; the due maintenance of 
the value of the securities of the loan will, of course, be a part, but a part 
only, of the general programme which it will be the duty of the Austrian 
Government to frame and execute, and his to supervise. The Commissioner 
General will live in Vienna. He will report monthly to the Council of the 
League. His functions will end as soon as the Council judge that the finan- 
cial stability of Austria is assured. 

In addition to the League’s Commissioner General, there will be a “ Com- 
mittee of Control of the Guaranteeing Governments’. This Committee, 
of which the Italian member will be President and the Czechoslovak member 
Vice President, will be formed of the representatives of the guarantors with 
votes proportionate to the guarantees they have offered, and will watch their 
special interests. It will not be in permanent session, but will meet from 
time to time, not in Vienna but normally at the seat of the League. The ap- 
proval of this Committee, by a two-thirds majority, is required to the main 
conditions under which the loan, whose interest and amortization are guaran- 
teed, is to be subscribed; and it will, by the same majority, determine the 
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conditions of the payments should the guarantees actually be called upon. 
For other purposes, the Committee works normally by a majority vote. It 
receives the monthly reports presented by the Commissioner General to the 
Council; it may ask him for information as to the progress of the reforms, and 
may make representations to him with regard to safeguarding the interests 
of the guarantors. If the assigned revenues are insufficient for the service 
of the loan, it may require the assignment of additional securities. 

In exercising these rights, the Committee communicates, not with the 
Austrian Government, but with the Commissioner General. The Commit- 
tee and each guaranteeing state have a right of appeal to the Council “ 
cas d'abus”. 

The rights and powers of both the Commissioner General and the Com- 
mittee are carefully defined so as to restrict them to the precise objects 
in which they are concerned—the execution of the reform programme and 
the maintenance of the value of the securities, and to avoid any infringement 
of the sovereignty of Austria and the full responsibility of her government. 

The essential features of the Agreement arrived at are thus a programme , 
of financial reform extending over two years; provision to meet the deficit 
during this period by guarantee loans; the arrest of the collapse of the crown; 
the supervision of the Austrian Government’s execution of the scheme 
. within carefully defined and restricted limits. 

The Special Difficulties and Tasks of the Next Few Months. It will be well. 
to add to this general outline a note as to particular difficulties of the earlier 
stages. The governments’ promises of guarantees require ratification by 
the respective parliaments, and loans can only be issued on the basis of— ` 
and, in practice, some time after—such ratifications. It is of great impor- 
tance that the ratifications should be secured before 31st December of this 
year. As soon as they are secured, any deficit which may thereafter accrue 
between that time and the issue of a long-term loan can be met without great 
difficulty by the issue of Austrian treasury bills in gold crowns or foreign 
currencies, subject to right of redemption from the immediately prospective 
loan. 

The period up to the end of this year presents special difficulties. It is 
estimated that during it there will be a deficit of 120 to 160 million gold 
crowns. The Financial Committee hopes that it may be possible to meet 
it by the issue of three or six months’ treasury bills (to be issued in Austria 
by the Austrian Government and purchased by the Austrian banks), secured 
partly by the unspent portion of the credits arranged by the French, Italian, 
and Czechoslovak Governments early in this year, and partly by a first 
charge on the customs and on the tobacco monopoly. 

During this same period, between now and the end of the year, it may be 
convenient to add that the following further action is required: 

The Austrian Government should at once communicate. certain imme- 
diately practicable reforms. 
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It must frame, in collaboration with the Commissioner General, or, pend- 
ng his appointment, with a delegation from the League, a programme of 
reform calculated to secure budget equilibrium by the end of 1924. 

It must present to the Austrian Parliament a draft law giving, during two 
years, to any government which may be in authority, full powers within the 
limits of the programme, to take all measures to assure budget equilibrium 
by the end of 1924, without the necessity of securing further approval by 
Parliament. 

The Bank of Issue should open; and the issue of notes by the Austrian 
Government should cease. 

The Commissioner General and the Committee of Control of the guar- 
anteeing Powers should be appointed. 

Additional promises of guarantees to complete the 100 per cent should be 
obtained from other governments than those which have at present signed. 
the protocol. . 

The promises of guarantees should receive parliamentary ratification. 

This is the scheme now presented by the Council with a definite under- 
taking (subject to parliamentary ratification) of the Governments of Great 
Britain, France, Italy, and Czechoslovakia to guarantee between them (both 
as to interest and amortization) over four-fifths of the necessary loan; and . 
with the corresponding undertaking by the Austrian Government to take 
the measures and to submit to the control required by the scheme. 

Other countries are invited to contribute towards completing the remain- 
ing portion of the guarantees—less than one-fifth—which still remains to 
be covered, and all countries are invited to sign the Political Declaration. 

The discussions and speeches which accompanied the preparation and 
the presentation of the scheme clearly express the Council’s sense at once 
of the possibility and of the extreme difficulty of the task which still remains. 
The problem was given to the League at a moment when Austria was on the 
very verge of disaster, her financial disorganization almost complete, her 
currency almost worthless, her social and political stability in obvious 
danger. From such a position recovery is not easy. When the scheme was 
presented at the public meeting of the Council on October 4, it was thought 


well to quote, with special emphasis the following grave statement of the 
Financial Committee: 


Austria has for three years been living largely upon public and private 
loans, which have voluntarily or involuntarily become gifts, upon 
private charity and upon losses of foreign speculators in the crown. 
Such resources cannot, in any event, continue and be so used. Austria 
has been consuming much more than she has produced. The large sums 
advanced, which should have been used for the re-establishment of her 
finances and for her economic reconstruction, have been used for current 
consumption. Any new advances must be used for the purposes of 
reform; and within a short time Austria will only be able to consume as 
much as she produces. The period of reform itself, even if the new 
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credits are forthcoming, will necessarily be a very painful one. The 
longer it is deferred the more painful it must be. At the best, the 

conditions of life in Austria, must be worse next year, when she is pain- 
fully re-establishing her position, than last year, when she was devoting 
en intended for that purpose to current consumption without re- 
orm. 

The alternative is not between continuing the conditions of life of 
last year or improving them. It is between enduring a period of perhaps 
greater hardship than she has known since 1919 (but with the prospect, 
of real amelioration—thereafter, the happier alternative), or collapsing 
into a chaos of destitution and starvation to which there is no modern 
analogy outside Russia. 

There is no hope for Austria unless she is prepared to endure and sup- 
port an authority which must endorse reforms entailing harder condi- 
tions than those at present prevailing, knowing that in this way only 
can she avoid an even worse fate. 


Complementary to this warning, and not inconsistent with it, is the con- 
fidence expressed by the Austrian Chancellor, that if Austria can find the 
indispensable aid from outside, she can i 

become self-supporting sooner than is usually thought possible. Austria 
possesses agricultural resources which only require to be intensified; 
she possesses old-established industries which have only been prevented 
by the war, and its consequences during the post-war period, from ob- , 
taining the capital required to work them; she possesses the untapped 
resources of her water-power which it has so far been impossible to 

' exploit adequately. But her most precious possessions are her ex- 

` cellent geographical situation, and, above all, her intelligent and hard- 
working population. 


It is with these dangers and with these hopes that Austria, with the aid 
and support of the League and of the governments who are assisting her, 
has to climb up “ the precipitous but not impossible track” towards financial 
reform and self-supporting economic independence. 

J. A. SALTER, 
Director of Economic and Financial Section 
of the League of Nations. 


CHRONICLE OF INTERNATIONAL EVENTS 


For THE Periop Aucust 16—NovemBer 15, 1922 
(With references to earlier events not previously noted.) 


WITH REFERENCES 

Abbreviations: Adv. of peace, Advocate of peace; B. I. I. I., Bulletin de l'Institut Interme- 
diaire International; Bd. of Trade J., Board of Trade Journal (London); Bundesbl., Switzer- 
land, Bundesblatt; Clunet, Journal du droit international; Cmd., Great Britain, Parliamen- 
tary papers; Commerce Reports, U. S. Commerce reports; Cong. Rec., Congressional Record; 
Contemp. R., Contemporary Review; Costa Rica, Ga., La Gaceta; Cuba. Cur. Hist., 
Current History (New York Times); D. G., Diario do Governo (Portugal); D. O., Diario 
oficial (Brazil); E. G., Hidgenossiche gesetzblatt (Switzerland); Edin. Rev., Edinburgh 
Review; Europe, L’Europe Nouvelle; Evening Star (Washington); G. B. Treaty series, 
Great Britain, Treaty series; Ga. de Madrid, Gaceta de Madrid; G. U., Gazetta Ufficiale 
(Italy); Guatemalieco, El Guatemalteco; J. L. O. B., International Labor Office Bulletin; 
J. O., Journal Officiel (France); L. N. M. S., League of Nations, Monthly Summary; 
L. N.O. J., League of Nations, Official Journal; L. N. T. S., League of Nations, Treaty 
series; Lond. Ga., London Gazette; Monit., Moniteur Belge; Nation (N. Y.); N. Y. 
Times, New York Times; Naval Inst. Proc., U. S. Naval Institute Proceedings; P. A. U., 
Pan American Union Bulletin; Press Notice, U. S. State Dept. Press Notice; Proclamation, 
U. S. State Dept. Proclamation; R. G. D. I. P., Revue Générale de Droit International 
Public; Reichs G., Reichs-Gesetzblatt (Germany); Rev. int. de la Croix-Rouge, Revue 
international de la Croix-Rouge; R. R., American Review of Reviews; Staats, Netherlands 
Staatsblad; Staatscourant, Nederlandsche Staatscourant; Temps, Le Temps (Paris); Times, 
The Times (London); Wash. Post, Washington Post. 


March, 1922 


28 ARGENTINA—LatTyia. Argentina recognized independence of Latvia. 
B. I.T. I., Oct. 1922, p. 360. 

30 BELGIUM-—ÜNITED Srares. Parcel post agreement additional to 
that of Nov. 19, 1904, signed at Brussels on Dec. 27, 1921 and at 
Washington, Mar. 30, 1922. Text: Monit., June 2, 1922, p. 4119. 

April, 1922 

4 Cuire—Great Brirain. Agreement effected by exchange of notes 
for termination of treaty of March 28, 1919, establishing a. peace , 
commission. Lond. Ga., May 30, 1922, p. 4142. 

13 Austria—Gurmany. Ratifications exchanged at Berlin of con- 
vention of Aug. 17, 1921, concerning wounded and war survivors. 
Reichs G., 1922, teil 2, p. 76. 

13 GerMany—Potanp. Agreement signed at Geneva concerning 
liquidation of German property in Polish Upper Silesia. B.I.I.I., 
July, 1922, p. 151. Summary: Nation (N. Y.) June 28, 1922, 


p. 785. 
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. April, 1922 

21 FINLAND—GERMANY. Temporary economic agreement signed at 
Berlin. B.I. 2. 1., July, 1922, p. 150. 

. 25 DenMARK—GERMANY. Provisional erial navigation agreement 

` signed at Copenhagen. B. I. I. I., July, 1922, p. 150. 

26 AUSTRIA—HUNGARY. Ratifications exchanged of railway agree- 
ments concluded Jan. 1922. B. I.I. I., July, 1922, p. 154. 

27 Danzig—GurMaNy—PotanpD. Ratifications exchanged of the agree- 
ment of Apr. 21, 1921, for free transit of goods between East 
Prussia and Germany. Commerce repts., July 24, 1922, p. 262; 
Reichs G., 1922, teil 2, p. 182. 


May, 1922 


31 Braziz—Eeypt. By decree 15505, Brazil recognized independence 
of Egypt. D. O. (Brazil) July 6, 1922, no. 132. 


June, 1922 

1 Finuanp—Soviet Russta. Convention signed at Helsingfors, 

concerning the maintenance of peace along the frontiers by means 
‘ of-a neutral zone. B.I. I. I., Oct. 1922, p. 380. 

5 CZECHOSLOVAK Repusiic—Sovier Russia. Reciprocal neutrality 

treaty, drafted at Genoa, signed at Prague. B.I. I.I., Oct. 1922, 
l p. 394. 

13 Russian DISARMAMENT Provosat. Note addressed to foreign 
ministers of Latvia, Poland, Finland and Esthonia by Soviet 
Foreign Office inviting them to send. representatives to a conference 
on reduction of armament. Text: Soviet Russia, Aug. 1, 1922, 
p. 90. 

15 Breuerum—France. Ratifications exchanged at Paris of the con- 
vention of Feb. 14, 1921, guaranteeing benefit of pension systems 
to nationals employed in mines. Text: Monit., Aug. 4, 1922, 
p. 5542. 


July, 1922 

3 RUMANIA—ŞERB, Croat, Suovene Strate. Railway agreement 
signed at Temesvar. B.I. I. I., Oct. 1922, p. 877. 

5 France—Houneary. Arrangement concluded at Budapest con- 
cerning application to Alsace-Lorraine, of part X (economic 
clauses) of Trianon treaty. Text: J. O., Oct. 25, 1922, p. 10511. 

20 Gmruany—Potanp. Protocol preparatory to negotiation of a 
commercial treaty signed. Commerce repts., Sept. 18, 1922, p. 811. 


| 24 GrRMANY—NETHERLANDS. Provisional ærial navigation agreement 
signed at The Hague.’ B. I. I. I., Oct. 1922, p. 364. 
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July, 1922 


27 ALBANIA—Spain. Albania recognized by Spain. Ga. de Madrid, 
Aug. 11, 1922, p. 605. as 4 

27 Lirgvanta—Spain. Lithuania recognized by Spain. Ga. de Madrid, 
Aug. 11, 1922, p. 605. 

28  Buiearia—Gresce. Period fixed in art. IV of convention con- 
cerning reciprocal emigration, signed Nov. 27, 1919, prolonged 
until Oct. 15, 1923. L. N. O. J., Sept. 1922, p. 1034. 

28 Great Brirarin—Unirep States. Ratifications exchanged in 
London of the supplementary extradition convention of May 15, 
1922. Text: U. S. Treaty ser., no. 666. 


28 DenmarkK—Great Britain. Ratifications exchanged of the con- 
vention of May 1, 1922, prolonging for five years the arbitration 
treaty of Oct. 25,1905. B. J. I. I., Oct. 1922, p. 374. 


August, 1922 


5 Fintanp—Sers, Croat, Suovene Srare. Finland recognized by 
Serbia. B. I. I. I., Oct. 1922, p. 359. i 

10 GERMANY—UNnITED States. Agreement signed providing for mixed 
commission to determine amount to be paid by Germany for 
obligations under treaty of Aug. 25, 1921. U. S. Treaty ser, 
no. 665. 


14 Spain—Uruauay. Ratifications exchanged at Montevideo of the 
obligatory arbitration treaty of Mar. 28, 1922. Text: Ga. de 
Madrid, Aug. 20, 1922, p. 730. 


17 Buiearia—Sers, Croat, SLOVENE State. Mixed boundary com- 
mission completed its work after signing protocol to this effect at 
Sofia. Temps, Aug. 19, 1922, p. 4. 


18 WASHINGTON ARMs CONFERENCE Treaties. Ratified by New 
Zealand. Cur. Hist., Oct., 1922, 17:175. 


19 POLAND—SWITZERLAND. Ratifications exchanged of commercial 
treaty signed at Warsaw on June 26, 1922. Bd. of trade j., Aug. 
24, 1922, p. 114. 


20 CENTRAL American Peace Treaty. Presidents of Nicaragua, 
Honduras aud Salvador signed a treaty on the U. 8. S. Tacoma 
renewing and extending the general treaty of peace and friendship 
of Dec. 20, 1907, and invited Costa Rica and Nicaragua to adhere 
toit. Summary: N. Y. Times, Aug. 23, 1922, p. 14; Cur. Hist., 
Oct. 1922, 17:171. On Sept. 9, Costa Rican National Assembly 
declined to adhere to the treaty. N. Y. Times, Sept. 10, 1922, 
p. 14. On Oct. 5, Guatemala declined to adhere. Wash. Post, 
Oct. 7, 1922, p. 6; Guatemalteco, Oct. 6, 1922, p. 129. 
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August, 1922 


. 21 BuLGARIAN—ITALIAN Muxep ARBITRAL TRIBUNAL. Rules of pro- 
cedure drawn up at Rome. Italian text: G. U., Sept. 30, 1922, 
P- 2397. 


22 GREAT Brirain—Norway. In reply to Norway’s note of July 17, 
the British Foreign Office notified Norway that Great Britain 
agreed to consider the treaty of Nov. 2, 1907, respecting Norwegian 
independence, to be no longer in force. Lond. Ga., Sept. 8, 1922, 
p. 6508. 


22 to Sept. 22. Baitic Strates Treaty. By an official note, Finland de- 
clined to ratify Warsaw agreement of Mar. 17, 1922, while affirming 
its desire to maintain the “entente baltique.” Temps, Aug. 23, 
1922, p. 1. On Sept. 22, Poland ratified the agreement. Temps, 
Sept. 25, 1922, p. 1; Cur. Hist., Nov. 1922, 17:346. 


23 AZERBAISAN—GEORGIA—TURKEY. Following the conference at 
Tiflis, an agreement was signed relative to transportation, post 
and telegraph, constlar questions and justice. B. I. I. I., Oct. 
1922, p. 369. 


24 ARGENTINA. Official information received at State Department . 
that Argentina had accepted United States proposal for ‘‘open 
door” policy relative to cable monopolies. N. Y. Times, Aug. 25, 
1922, p. 4. 


24-31 INTERNATIONAL Law Association. Held 31st conference in Buenos 
Aires. Times, Aug. 26, 1922, p. 7 and Sept. 1, 1922, p. 13. 





25 CABLES. Controversy over cable between Miami and Barbados to 
connect with Brazil ended when President Harding signed license 
for Western Union Telegraph Company to land and operate the 
cable. Cur. Hist., Oct. 1922, 17:173. 


27-28 LITTLE ENTENTE CONFERENCE. Rumania, Serbia, Czechoslovakia 
and Poland met in conference at Prague. Ga. de Prague, Aug. 
30, 1922, p. 5; Europe, Sept. 2, 1922, p. 1098; Times, Aug. 28, 1922, 
p. 8. 


28 ARGENTINA—CoLoMBIA. Extradition treaty signed i in Buenos Aires. 
P. A. U., Dec. 1922, p. 622. 


28  ITALY—LUXEMBURG. Agreement reached by exchange of notes for 
reciprocal customs treatment on basis of the most-favored nation 
treaty now in force. Commerce repis., Nov. 20, 1922, p. 501. 


28-30 ĪNTERPARLIAMENTARY Unton. Held 20th conference in Vienna. 
‘Adv. of peace, Oct. 1922, p. 340. 
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August, 1922 

28 io Sept. 3. INSTITUTE or INTERNATIONAL Law. Held 29th session at 
Grenoble, France, under presidency of M. Weiss. Principal sub- 
jects discussed were double death duties, the International Court, 
the classification of justiciable disputes and the League of Nations. 
Brussels was chosen as place of the Jubilee meeting of the Institute 
in 1923. Times, Sept. 6, 1922, p. 11; Adv. of peace, Nov. 1922, 
p. 379. A 


30 to Sept. 4. FERANCE—QERMANY. Agreement for reconstruction of 
devastated regions of France signed by M. de Lubersac and Herr 
Stinnes. French text: Temps, Sept. 7, 1922, p. 1; Times, Sept. 6, 
1922, p. 10. 


31 io Oct. 23. CZECHOSLOVAK REPUBLIC—ŞERB, CROAT, SLOVENE STATE. 
Treaty of alliance of Aug. 14, 1920, revised and signed at Marienbad 
on Aug. 31. Ga. de Prague, Sept. 2, 1922, p. 2. Came into force 
on Oct. 23, following ratification by Serbia. Ga. de Prague, Nov. 1, 


1922, p. 2. 
a 


September, 1922 ; 
1 France—Great Britain. France proposed debt conference of all 
interested nations in her reply to British note of August 1, asking 
France to pay her debt to Gt. Britain. N. Y. Times, Sept. 2, 1922, 

p. 1.. 


1  France—PortuGaAL. Copyright convention of July 11, 1866, 
denounced by Portugal. J. O., Dec. 1, 1922, p. 11454. 


4 Japan—Siperia. Civil and military evacuation of Siberia begun 
by Japan. Wash. Post, Sept. 5, 1922, p. 1; Cur. Hist., Oct. 1922, 
17:152. 


4-25 FAR EASTERN CONFERENCE. Soviet Russia, the Far Eastern Repub- 
lic and Japan held conference at Changchun, which ended in a 
deadlock with Japan’s refusal to evacuate North Sakhalin. Cur. 
Hist., Nov. 1922, 17:349. 


4-30 LEAGUE or Nations ASSEMBLY. ‘Third session held at Geneva with 
. forty five states present. Hungary was admitted to member- 
ship; recommendation of Council for increase of nonpermanent 
members of Council from four to six was approved, resulting in 
addition of Sweden and Uruguay to Council; plan formulated for 
financial restoration of Austria. Text of resolutions: L. N. M. S., 

Sept. 1922, p. 208. 


4-30 MEXICAN DEBT PAYMENT. Summary of agreement of June 16, 
1922, between Secretary de la Huerta and the International Com- 
mittee of Bankers made publie on Sept. 4. Wash. Post, Sept. 5, 


134 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


September, 1922 


1922, p. 1. Text of agreement promulgated in Mexico on Sept. 30. 
Cur. Hist., Nov. 1922, 17:353. 


5 Panama—UnıreD Srares. President Harding requested Congress 
to abrogate present treaty arrangement in order that new treaty 
might be negotiated. Press notice, Sept. 7, 1922; Senate Doc. 248, 
67th Cong., 2d sess. 


7 INTERNATIONAL CONFERENCE ON AVIATION Law. State Depart- 
ment announced that the United States had accepted invitation 
of Czechoslovakia to participate in conference to be held at Prague, 
Sept. 25-29. Press notice, Sept. 7, 1922. 


9 BsaLerıum—PorTUGAL. Reciprocal copyright convention of Oct. 11, 
1866, denounced by Portugal. Monit., Oct. 5, 1922, p. 6963. 


10 Bourvia. League Secretariat notified by Bolivia of her withdrawal 
from the Assembly. N. Y. Times, Sept. 11, 1922, p. 3. 


11 PaLestinE Manpate. Proclaimed in Jerusalem. Times, Sept. 12, 
f 1922, p. 10. y 


12 Breicrum—Germany. Formal demand made by Belgium for de- 
posit of 100 million gold marks by Sept. 15. Wash. Post, Sept. 13, 
1922, p. 1; N. Y. Times, Sept. 13, 1922, p. 3. 


12 CZECHOSLOVAK REruBLIC—GERMANY. Ratifications exchanged at 
Prague of (1) treaty concerning jurisdiction of the nationality law 
and (2) economic treaty of June 29, 1920, relative to war loans 
and application of art. 297 of the Versailles treaty. Temps, 
Sept. 15, 1922, p. 2. 


12 to Nov. 14. CHume—Psrvu. Tacna-Arica agreement of July 21, 1922, 
ratified by Peru. Wash. Post, Sept. 14, 1922, p. 1. Approved with 
reservations by Chilean Senate on Oct. 16. Wash. Post, Oct. 17, 
1922, p. 5. Approved by Chamber of Deputies of Chile without 
reservation on Nov. 14. Wash. Post, Nov. 16, 1922, p. 6. 


13 to Nov. 15. Near East (Greco-TurxisH Prospurm). On Sept. 13, 
Turkish armies entered Smyrna. Two British official notes of 
Sept. 17 and 19 warned Mustapha Kemal, head of Angora govern- 
ment, that neutral zones around Bosphorus and the Dardanelles 
must be respected. Texts: On Sept. 20 and 23, two notes made 
public in Paris as result of conferences of Poincaré, Curzon and 
Sforza on Sept. 20-25. On Sept. 22, a third note indicating Brit- 
ish position, and a note from Soviet government to Allied powers 
were published. On Sept. 23, Allies invited Angora government 
to participate in peace conference between Turkey, Greece and 
Allied powers. Texts of notes: Europe, Sept. 30, 1922, p. 1239; 
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14 


14 


18 


Cur. Hist., Nov. 1922, 17:187. On Oct. 1, Turkey accepted ar- 
mistice plan and military activities ceased. Wash. Post, Oct. 2, 
1922, p. 1. On Oct. 4, Angora replied to Allied invitation, sug- 
gesting tha conference be held at Smyrna on Oct. 20. Times, 
Oct. 9, 1922, p. 11. Note of Oct. 8, from Angora government to 
Ottoman Public Debt Administration and Ottoman Bank, re- 
pudiated all treaties, conventions, and official decisions made 
by Constantinople government without consent of National 
Assembly since March 16, 1920. Note sent also to Nationalist rep- 
resentatives abroad. Summary: Times, Oct. 21, 1922, p. 10. On 
Oct. 11, armistice convention was signed at Mudania. Text: Europe, 
Oct. 28, 1922, p. 1366; N. Y. Times, Oct. 14, 1922, p.9. On Oct. 17, 

` France and Italy accepted Lloyd George’s proposal for preliminary 
conference on Oct. 20 to draw up economic and financial clauses 
of new treaty with Turkey. N. Y. Times, Oct. 18, 1922, p. 3. 
On Oct. 28, United States government received invitation to par- 
ticipate in conference at Lausanne on Nov. 18. Text: Press notice, 
Oct. 28, 1922; Wash. Post, Oct. 29, 1922, p.1. On Oct. 30, refusal 
to accept invitation sent to British, French and Italian governments 
in form of “aide memoire.” Text: Press notice, Oct. 31, 1922; 
N. Y. Times, Nov. 1, 1922, p. 6. On Nov. 1, Angora National 
Assembly abolished the Sultanate and took election of Caliph into 
its own hand. Date for opening of Lausanne Conference post- 
poned to Nov. 20. Cur. Hist., Dec. 1922, 17:521-22. On Nov. 2, 
Russian government replied to Allied invitation of Oct. 27 to 
Lausanne Conference. Text: Russ. information, Nov. 11, 1922, 
p. 90. On Nov. 15, Allies received note from Angora government 
declaring that terms of Mudania armistice compact would be re- 
spected and no insistence made for withdrawal of Allied troops from 
zones laid down. Text: N. Y. Times, Nov. 16, 1922, p. 1. 


Costa Rica—Great Britain. Treaty of Jan. 12; 1922, for arbitra- 
tion of Royal Bank of Canada and Amory claims approved by King 
George. P. A. U., Dec. 1922, p. 622. 


Mzxico—Unitep States. Report of State Department on claims 
arising out of occupation of Vera Cruz sent to Congress. Text: 
S. Doc. 252, 67th Cong., 2d sess. 


Huneary. Admitted to membership in League of Nations. Wash. 
Post, Sept. 19, 1922, p. 5; Cur. Hist., Nov. 1922, 17:339. 


NATURALIZATION OF MARRIED WomEN. President Harding signed 
H. R. 12022, an act relative to naturalization and citizenship of 
married women. Public—no. 346—€7th Congress. 
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23 CzecHosLovak RerusLıc—Poranp. Convention relative to the 
practice of medicine, signed at Warsaw. Ga. de Prague, Sept. 30, 
1922, p. 2. 


' 23 CZECHOSLOVAK REPUBLIC—POLAND. Sanitary agreement signed at 
i Warsaw. Ga. de Prague, Sept. 30, 1922, p. 2. 


27 GrencE. King Constantine abdicated in favor of his son, Prince 
George. Wash. Post, Sept. 28, 1922, p. 1; Cur. Hist., Nov. 1922, 
17:342. 


28 France—Honeary. Ratifications exchanged of the convention of 
Jan. 31, 1921, relative to application of Sec. III of part X (economic 
clauses) of Trianon treaty. French text: J. O., Oct. 15, 1922, 
p. 10254. 


30 Bretcrum—France. Ratifications exchanged of arrangement con- 
cerning nationality of sons of Belgians, signed at Paris, Jan. 24, 
1921. Text: Monit., Oct. 7, 1922, p. 6993. 


October, 1922 


.1 Turkish NATIonaLIsT Pact. Agreement adopted by Turkish 
Parliament, Jan. 28, 1920, made public. Text: N. Y. Times, Oct. 
1, 1922, p. 3; Nation (N. Y.), Oct. 25, 1922, p. 447; Cur. Hist., Nov. 
1922, 17:280. 


_4 Austrian Crepit Reuier Puan. Austrian Chancellor and repre- 
sentatives of Gt. Britain, France, Italy and Czechoslovakia signed 
three protocols making effective the plan of the League of Nations 
to save Austria. Times, Oct. 5, 1922, p. 11. Texts: Europe, Oct. 
14, 1922, p. 1302. ZL. N. M. S., Oct. 1922, suppl., p. 23. 


"6 BELGIUOM—NETHERLANDS. Ratifications exchanged at The Hague 
of the provisional agreement regulating air traffic, signed July 8, 
1922. Text: Monit., Oct. 29, 1922, p. 7402. 


7 CzecHosLovak Repusiic—Latvia. Commercial treaty signed at 
Prague. Ga. de Prague, Oct. 11, 1922, p. 5; Commerce repts., 
Dec. 4, 1922, p. 622. 


7 Norway—Srarn. Commercial convention signed at Madrid, pro- 
-viding for observance of navigation treaty of Mar. 15, 1883, until 
Feb. 11,1923. Text: Ga. de Madrid, Oct. 8, 1922, p. 106; Commerce 

repts., Oct. 23, 1922, p. 252. 


10 Cumva—Japan. Restoration to China of Shantung leasehold of 
Kiao-chau on December 2 announced by Japan. R. R., Nov. 
1922, p. 473. i 
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10 GREAT Brirain—Irnaxk (MESOPOTAMIA). Treaty of alliance signed 
at Bagdad. Text: Times, Oct. 12, 1922, p. 12, 14; Nation (N. Y), 
Nov. 22, 1922, p. 559; Cur. Hist., Dec. 1922, 17 490. 


11 Avstria—PoLanp. Commercial agreement signed at Warsaw, 
Sept. 25, 1922, ratified by Poland. Summary: Bd. of tradej., Nov. 
9, 1922, p. 533; Commerce repts., Nov. 27, 1922, p. 556. 


12 Esraonra—Fintanp. Ratifications exchanged of commercial treaty 
of Oct. 29,1921. Summary: Bd. of tradej., Nov. 23, 1922, p. 587. 


13 PERMANENT Court or Arpirration. Awarded Norway about 
$12,000,000 in controversy growing out of the requisitioning of 
Norwegian vessels by the United States during the war. N. Y. 
Times, Oct. 14, 1922, p. 1; Cur. Hist., Nov. 1922, 17:344. 


8 
16 PROHIBITION ON THE SEas. Secretary Hughes’ note to Great Brit- 
ain of June 26, 1922, containing proposal to visit and search ships 
within four leagues, and British reply of Oct. 13, made public. 
Texts: Press notice, Oct. 16, 1922. 


17 European RAILWAY ConfERENCE. Representatives of all the rail- 
way administrations of Europe (except Russia) met in Paris. 
Times, Oct. 18, 1922, p. 11. , 


17 Great Brirain—Iraty. Note sent by Gt. Britain to Italy protest- 
ing against Italy’s retention of Dodecanese Islands. N. Y. Times, 
Oct. 18, 1922, p. 3; Times, Oct. 19, 1922, p. 11. 


18 CZECHOSLOVAK REPUBLIC—GERMANY. Convention concluded at 
Berlin relating to exchanges of coal, effective November 1. Ga. de 
Prague, Oct. 25, 1922, p. 6. 


18 INTERNATIONAL LABOR ConFERENCE. Fourth session opened at 
Geneva. Temps, Oct. 19, 1922, p. 4. ‘ 


18 to Nov. 1. Mexitco—Untrep Status. On Oct. 18, the Oliver Trading 
Company obtained writ of attachment on money deposited in 
New York bank by Mexican government. On Oct. 27, Mexico 
closed the offices of the consulate in New York and on Oct. 31, 
suspended commercial relations between the Mexican government 
and persons residing in New York State. Secretary Hughes 
notified the Governor of New York that the attachment was il- 
legal, under internationallaw. On Nov. 1, the consular offices were 
reopened, but the Mexican government made new representations 
to Washington on the subject of court attachment of its property 
in the United States. Cur. Hist., Dec. 1922, 17:527. 
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18 to Nov. 10. German Reparations. France rejectéd British proposals 
for a two-to-four-year moratorium, and recommended a con- 
ference at, Brussels. Text: Europe, Nov. 4, 1922, p. 1398. On 
Nov. 10, Reparation Commission returned to Paris from Berlin 
with final note from Chancellor Wirth concerning international 
financial consortium and sieileace of the mark. Cur. Hist., 
Dec. 1922, 17:515. 

19 INTERNATIONAL CONFERENCE ON MARITIME Law. Fifth conference 


opened at Brussels with representatives from twenty-two countries. 
Temps, Oct. 19, 1922, p. 2; Cur. Hist., Dec. 1922, 17:512. 


!: 19 GREAT BRITAIN—URUGUAY. Agreement reached by exchange of 


notes for regulation of trafie in opium, morphine, cocaine, etc. 
D. O. (Uruguay) Nov. 14, 1922, p. 294. 


_ 19 Liorp Grorer. Resigned as Premier of Great Britain following 


breakup of Coalition government. Times, Oct. 20, 1922, p. 12. 


. 19 to Nov. 20. Merxtco—Unirep Starrs. Notes exchanged from Oct. 


19-Nov. 16 between G. T. Summerlin, American Chargé d’ Affaires 
and the Mexican Foreign Office, on proposed petroleum legislation, 
made public on Nov. 20. Text of notes and proposed statute: 
N. Y. Times, Nov. 20, 1922, p. 1, 4. Secretary Hughes issued 
statement on Nov. 18, replying to criticisms of alleged interference 
in Mexican affairs. Press notice, Nov. 18, 1922; Foreign Policy 
Assoc. News B., Nov. 24, 1922. 


20 Estaonia—Huneary. Commercial agreement signed. Bd. of trade 
j., Nov. 9, 1922, p. 533. 


-21 Dominican REPUBLIC. New provisional government inaugurated 


in Santo Domingo through proclamation of the Military Governor, 
dated Oct. 20, which ended régime of American occupation. N.Y. 
Times. Oct. 22, 1922, p. 20. Text of proclamation: Press notice, 
Oct. 21, 1922. 


: 23(?) Potanp—Sers, Croat, SLOVENE Starz. Commercial agreement 


on the basis of most-favored nation treatment, concluded at War- 
saw. Temps, Oct. 27, 1922, p. 1. 


. 23 to Nov. 14. CENTRAL AMERICAN CONFERENCE. Governments of Guate- 


mala, Nicaragua, Honduras, Salvador and Costa Rica invited by 
United States to meet in Washington on Dec. 4 to confer on meas- 
ures of friendship and cooperation. N. Y. Times, Oct. 24, 1922, 
p. 16. Text: Press notice, Oct. 23, 1922. Acceptances from all 
five governments received at State Department by Oct. 31. Wash. 
Post, Oct. 31, 1922, p. 6. On Nov. 13, names of delegates were 
announced. Wash. Post, Nov. 14, 1922, p. 6 
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26 Krew. Canar. Council of Ambassadors decided that dispute over 
opening Canal to ships of world in time of war would be referred 
to International Court of Justice. Wash. Post, Oct. 27, 1922, p. 6; 
N. Y. Times, Oct. 27, 1922, p. 18. 


26 Prru-—Untrep Srares. Arbitral commission on guano dispute 
directed Peru to pay $125,000 to the United States on behalf of 
heirs and assigns of J. C. Landreau. N. Y. Times, Oct. 27, 1922, 
p. 18. Text of award in this JOURNAL, p. 157. 


31 Great Brirain—Spain. Treaty of commerce and navigation signed 
at Madrid. Commerce repts., Nov. 13, 1922, p. 430; Times, Nov. 1, 
1922, p. 9. Text: Bd. of trade j., Nov. 9, 1922, p. 528; Ga. de Ma- 
drid, Nov. 4, 1922, p. 438. 


November, 1922 


1 GERMAN—ÅMERICAN MIXED ARBITRAL Commission. Began work 
on American claims against Germany. Wash. Post, Nov. 2, 1922, 
p. 8. 


2 STABILIZING THE MARK. Foreign economic experts met in Berlin to 
evolve scheme for stabilizing the mark. Times, Nov. 3, 1922, p. 13. 

On Nov. 8, majority report issued advocating moratorium for two 

years. Text: Times, Nov. 10, 1922, p. 19. On Nov. 9, minority 

group issued memorandum proposing new bankers’ conference for 
purpose of forming an international syndicate to collaborate with 
Reichsbank and Reparation Commission in stabilizing the mark. 
‘Summary: Times, Nov. 11, 1922, p. 9; Cur. Hist., Dec. 1922, 17:515. 

4 ÅUSTRIA—CZECHOSLOVAK REPUBLIC. Ratifications exchanged of 
(1) commercial convention of May 4, 1921; (2) convention con- 
cerning double levy of inheritance taxes, signed at Vienna, Feb. 

11, 1922; (3) convention relative to double levies of direct taxes, 

signed at Vienna, Feb. 18, 1922. Ga. de Prague, Nov. 8, 1922, p. 2. 


5 COMMERCIAL ARBITRATION Court. Organization of International 
Court for settlement of commercial disputes announced by Inter- 
national Chamber of Commerce. Wash. Post, Nov. 6, 1922, p. 6; 
N. Y. Times, Nov. 6, 1922, p. 1. 


5 GrrmMany—Soviet Russia. Extension of treaty of Rapallo signed 
in Berlin by Germany, Ukraine and representative of Soviet re- 
publics of White Russia, Georgia, Azerbaijan, Armenia and Far 
Eastern Republic. Text: Europe, Dec. 2, 1922, p. 1523. 


5 Spain—Unitrep States. Commercial agreement of Aug. 1, 1906, 
denounced by Spain, effective Nov. 5, 1923. Evening Siar, Nov. 13, 
1922, p. 17. 
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7 Latvia. New constitution came into force. Temps, Nov. 17, 1922, 
_p. 2. 


7 RHODESIA, SOUTHERN. Referendum on question of joining the Union 
of South Africa resulted in majority vote for self-government, 
Times, Nov. 8, 1922, p. 11. 


13 France—Iraty. Temporary commercial treaty signed, extending 
the agreement of Nov. 21, 1898. Commerce repts., Nov. 27, 1922, 
p. 556. 


13 NATURALIZATION OF JAPANESE. Supreme Court of the United States 
ruled persons of Japanese race born in Japan are not eligible to. 
naturalization under section 2169 of the Revised statutes. Su- 
preme court, no. 1'and 177—October term, 1922; text in this Jour- 
NAL, p. 151. 


14 Far Eastern Rerusric. National Assembly voted to merge the 
government with that of Soviet Russia. N. Y. Times, Nov. 15, 
1922, p. 3. 


l4 Mexico—Unirep Status. Agreement reached at El Paso whereby 
officials of the two countries will unite to check crime along the 
border. Evening Star, Nov. 16, 1922, p. 44. 


INTERNATIONAL CONVENTIONS 


AALAND ISLANDS. GENEVA, Oct. 20, 1921. 
Ratifications exchanged: Apr. 6, 1922. G. B. Treaty ser. 1922, no.6. Cmd. 
1680. 
Ratification: 
Czechoslovak Republic. July 24, 1921. L. N. O. J., Nov. 1921, 
p. 1123. 


A®RIAL Navigation. Paris, Oct. 13, 1919. Protocol, Paris, May 1, 1920. 
Ratification: 
Belgium, Bolivia, France, Great Britain, Greece, Japan, Portugal, Serb, 
Croat, Slovene State, Siam. June 1, 1922. B. J.J. I., Oct., 1922, 
p. 398. 


AGRICULTURAL WORKERS’ ASSOCIATION. Geneva, Nov. 12, 1921. 
Ratification: 
Esthonia. June 29, 1922. J. L.O. B., Sept. 20, 1922, p. 484. 
AGRICULTURE, ĪÎNTERNATIONAL InstiruTE OF. Rome, June 7, 1905. 
Adhesion: 
Czechoslovak Republic. Jan. 12, 1922. B. I. I. I., July, 1922, p. 
168. 
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ARMS AND AMMUNITIONS TRADE. Saint Germain-en-Laye, Sept. 10, 1919. 
Adhesion: 
Bulgaria. Sept. 13, 1921. 
Chile. Aug. 5, 1921. 
Finland. June 80, 1921. 
Guatemala. Jan. 22, 1920. 
Haiti. Mar. 3, 1920. 
Peru. Jan. 31, 1920. 
Switzerland (with reservations). ‘Venezuela. Mar.8,1920. B.I.I.1., 
Oct., 1922, p. 403. 
Ratification deposited: 
Portugal. July 17, 1922. J. 0O., Oct. 8, 1922, p. 10058. 


BuLGariaAN Peace Treaty. Neuilly, Nov. 27, 1919. 
Ratification deposited: 
Portugal. Oct. 7, 1922. J.O., Oct. 8, 1922, p. 10058. 


CHEMISTRY Boreau. Paris, Oct. 16, 1912. 
Promulgation: 
France. Nov. 2, 1922. J. 0O., Nov. 5, 1922, p. 10791. 


Conco (GENERAL Act oF Berun). Berlin, Feb. 26, 1885. Revision, 
Saint Germain-en-Laye, Sept. 10, 1919. 
Ratifications deposited: 
Japan. B.I. I. I., July, 1922, p. 168. 
Portugal. Oct. 7, 1922. J. 0O., Oct. 8, 1922, p. 10058. 


Corrricut Union. Revision. Berne, Nov. 13, 1908. 


Promulgation: 
Brazil. June 21,1922. P.A. U., Oct., 1922, p. 404. 


DanusBe River. Paris, July 23, 1921. 
Promulgation: 
France. Sept. 25,1922. J. O., Sept. 27, 1922, p. 9714. 
Ratification deposited: 

Austria, Belgium, Bulgaria, Czechoslovak Republic, France, Germany, 
Great Britain, Greece, Hungary, Italy, Rumania, Serb, Croat, 
Slovene State. J. O., Sept. 9, 1922, p. 9238; G. B. Treaty ser., 
1922, no. 16. 


EMPLOYMENT (FINDING) FOR SEAMEN. Genoa, July 10, 1920. 
Ratification: 
Finland. I. L.O. B., Oct. 25, 1922, p. 517. 


EMPLOYMENT OF CHILDREN IN AGRICULTURE. Geneva, Nov. 16, 1921. 
Ratification: 
Esthonia. June 29,1922. I. L.O. B., Sept. 20, 1922, p. 434. 
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' EMPLOYMENT OF Gaai IN INDUSTRY. Washington, Nay: 28, 1919. 
Adhesion: ` 
Finland. B.I. I. I., July, 1922, p. 174. 
Ratification: 
Switzerland. Oct. 9, 1922. I. L.O. B., Oct. 25, 1922, p. 515. 


' EMPLOYMENT OF YOUNG PERSONS aS TRIMMERS AND Stoxers.’ Geneva, 
‘Nov. 11, 1921. : 
Ratification:, 
Esthonia. June 29, 1922. I. L.O. B., Sept. 20, 1922, p. 434. 


Foop Anatysis Statistics. Paris, Oct. 16, 1912. 


Promulgation: 
+ . France. Nov. 2, 1922. J. 0., Nov. 5, 1922, p. 10790. 


‘FreEepom or Transit. Barcelona, Apr. 20, 1921. - 
Ratification: 
Great Britain, India, New Zealand. Aug. 2, 1922. 
Italy. Aug. 5, 1922. ZL. N.O. J., Sept., 1922, p. 1025. 


‘Geneva Convention. Aug. 22, 1864. Revisions. 
Adhesion: 
Albania. “Aug. 24,1922. E. G., Sept. 27, 1922, p. 520. 


Hosrrrat Surs. The Hague, Dec. 21, 1904. 


Notice that convention is binding: ` 
Hungary. June 24,1922. E. G., Oct. 18, 1922, p. 530. 


“Hyprograrutc Bureau. London, June 30, 1919. 


Adhesion: 
Egypt. Mar. 25, 1922. ZL. N.O. J., Sept. 1922, p. 1041. 
Italy. : 
United States. L. N. M. S., March, 1922, p. 50. - 


LEAGUE or Nations. COVENANT. PROTOCOLS OF AMENDMENTS. GENE- 
va, Oct. 3-5, 1921. ' 
Ratification: To . 
.Bulgaria. B.I. I. I., July, 1922, p. 170. 
Canada. B.I. I. I., Oct., 1922, p. 399. 
Siam. Sept. 12, 1922. l 
Sweden. Aug. 24, 1922. L.N. O.J., Oct:, 1922, p. 1089. 


LETTERS, ETC., OF DecLARED Varur. Madrid, Nov. 30, 1920. 
Adhesion: . i 
Brazil. Jan. 14, 1922. š 
Spain (and colonies). Nov. 29, 1921. B. I:I. I., Oct., 1922, p. 401. 
Ratification: 
Sweden. Dec. 1, 1921: B.T:I. I., Oct., 1922, p. 401. 
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Liquor oe IN AFRICA. Saint Germain-en-Laye, Sept. 10, 1919. 
Ratification deposited: 
Portugal. July 17, 1922. J.O., Oct. 8, 1922, p. 10058. 
MEDICAL EXAMINATION OF Youna Persons EMPLOYED at SEA. Geneva, 
Nov. 10, 1921. 
Ratification: 
Esthonia. June 29, 1922. I. L.O. B., Sept. 20, 1922, p. 434. 


MERCHANDISE TRANsPoRT BY RarLway. Berne, Oct. 14, 1890. 
Adhesion: ; 
Czechoslovak Republic. Mar. 4, 1922. B.J. I. I., Oct., 1922, p. 404. 
Denunciation: 
Belgium, France, Italy, Rumania, Serb, Croat, Slovene State. 
Staatscourant, 1922, no. 1. , 
Notice that convention is binding: 
Hungary. May 29,1922. E. G., Sept. 18, 1922, p. 515. 


Money Orpers. Buenos Aires, Sept. 15, 1921. 
-" Adhesion: 
Brazil. B.I. I. I., Oct., 1922, p. 401. 
Ratification: 
Argentina. P. A. U., Dec., 1922, p. 622. 
Salvador. Apr. 20,1922. B. I. I. I., Oct., 1922, p. 401. 
«Uruguay. Sept. 22, 1922. D. O. (Uruguay), Oct. 3, 1922, p. 15. 


Money Orprers. Madrid, Nov. 30, 1920. 
Adhesion: 
Brazil. Jan. 14, 1922. 
Peru. l 
Spain. Nov. 29, 1921. B.I. I. I., Oct., 1922, p. 401. 
Ratification deposited: ; 
Sweden. Dec. 1, 1921. B.J. I. I., Oct., 1922, p. 401. 


NAVIGABLE WATERWAYS CONVENTION AND Prorocou. Barcelona, Apr. 20, 
1921. 
Ratification: 
Great Britain, India, New Zealand. Aug. 2, 1922. L.N, 0. J., Sept. 
1922, p. 1026. 


Nent Work oF Women. Washington, Nov. 28, 1919. 
Ratification: 
Switzerland. Oct. 9, 1922. L. N.O.J., Nov. 1922, p. 1143; I. L. O. B., 
Oct. 25, 1922, p. 515. 


Nieut Worx or Youne Persons. Washington, Nov. 28, 1919. 
Ratification: 
Switzerland. Oct. 9, 1922. L.N. 0: J., Nov. 1922, p. 1143; I. L. 0O. B., 
Oct. 25, 1922, p. 515. 


‘144 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


OxsscensE Pusiications. Paris, May 4, 1910. 
Notice that convention is binding: 
Hungary. May 15, 1922. E. G., Sept. 13, 1922, p. 515. 
OPIUM CONVENTION, 2D. The Hague, Jan. 23, 1912. 
Ratification: 
Salvador. May 29, 1922. B.I. I.I., Oct., 1922, p. 399. 
Ratifications deposited: 
Finland. May 16, 1922. 
Sweden. Apr. 17, 1914. B.I.I. I., Oct. 1922, p. 399. 
Orrum CONVENTION, 2D. Protocol. The Hague, Jan. 23, 1912. 
Ratification: 
Salvador. May 29, 1922. P. A. U., Nov., 1922, p. 516. . 
ParceL Post Convention. Buenos-Aires, Sept. 15, 1921. 
Adhesion: 
Brazil. Jan. 18, 1922. B.I. I. I., Oct., 1922, p. 401. 
Ratification: p 
Argentina. P. A. U., Dec. 1922, p. 622. ' 


ParcEL Post Convention. Madrid, Nov. 30, 1920. 
. Adhesion: 
Brazil. Jan. 14, 1922. 
` Peru. j 
Spain. Nov. 29, 1921. B.I. J. I., Oct., 1922, p. 401. 
‘Ratification deposited: 
, Sweden. Dec. 1, 1921. B. I. I. I., Oct.,, 1922, p. 401. 
PERMANENT COURT oF INTERNATIONAL JUSTICE. OPTIONAL CLAUSE. 
Geneva, Dec. 16, 1920. l 
Signature: 
Austria. Mar. 14,1922. B.JI. I. I., Oct., 1922, p. 397. 
PHARMACOPOEIAL FORMULAS FOR Drugs. Brussels, Nov.'29; 1906. 
Notice that convention is binding: 


Hungary. Aug. 3, 1922. E. G.,.Sept. 27, 1922,.p. 520. 4 
PHYLLOXERIC CONVENTION. Berne, Nov. 3, 1881. Supplement. Berne, 
Apr. 15, 1889. 
Adhesion: 


. Hungary. May 29, 1922. B.I.I.I., Oct., 1922, p. 399. 


Postar Convention. Buenos Aires, Sept. 15, 1921. 
Adhesion: ' 
7 Brazil. B.I.I.I., Oct., 1922, p. 401. 
Ratification: ; 
Argentina. P. A. U., Dec. 1922, p. 622. 
Salvador. Apr. 20, 1922. B. I. I. I., Oct., 1922, p. 401. 
Uruguay. Sept. 22, 1922. D: 0. (Urini, Oct. 3, pies p. 15. 
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Postat Convention. Madrid, Nov. 13, 1920. 
Ratification deposited: 
Honduras. Aug. 29,1922. Ga. de Madrid, Sept. 1, 1922, p. 886. 
Spain. B.I. I. I., Oct. 1922, p. 400; D. O. (Paraguay), Feb. 18, 1922, 
p. 10. 
POSTAL SUBSCRIPTION TO Newsparers. Madrid, Nov. 30, 1920. 
Ratification deposited: 
Sweden. Dec. 1, 1921. B. JI. I. I., Oct. 1922, p. 401. 


Postay TRANSFERS. Madrid, Nov. 30, 1920. 
Ratification deposited: 
Sweden, Dec. 1, 1921. B.I. I. I., Oct., 1922, p. 401. 


PROTECTION OF InpustRIAL Property. Madrid, Apr. 15, 1891. 
Notice that convention is binding: ° 
Hungary. May 29,1922. E. G., Sept. 18, 1922, p. 516. 


Protection oF INDUSTRIAL Property. Paris, Mar. 20, 1883. Revision, 
Brussels, Dec. 14, 1900; Washington, June 2, 1911. 
Notice that convention is binding: 
Germany (with reservations). Mar. 30, 1922. Reichs G., 1922, teil 2, 
p. 5. 
Hungary. May 29,1922. ŒE. G., Sept. 18, 1922, p. 516. 


REFRIGERATION. INTERNATIONAL INSTITUTE or. Paris, June 21, 1920. 
Promulgation: 
France. Aug. 24,1922. J.0., Aug. 27, 1922, p. 8918. 
Netherlands. Staatsblad, 1922, no. 308. 
Ratification deposited: 
Czechoslovak Republic. Nov. 6, 1922. J.0., Nov. 9, 1922, p. 10870. 


RIGHT To A FLAG or STATES HAVING NO SzacoasT. Barcelona, Apr. 20, 
1921. 
Ratification: 
Great Britain, India, New Zealand, Newfoundland. Oct. 9, 1922. 
L. N. O. J., Nov., 1922, p. 1123. 


SERVICE DES RECOUVREMENTS. Madrid, Nov. 30, 1920. 
Ratification deposited: 
Sweden. Dec. 1, 1921. B.I. I. I., Oct., 1922, p. 401. 


TELEGRAPH. St. Petersburg, July 22, 1875. Supplement, Lisbon, June 11, 
1908. 
Adhesion: 
Albania. 
Palestine. B.I. I. I., Oct., 1922, p. 403. 
‘TRADE-MARKS REGISTRATION. Madrid, Apr. 14, 1891. Revision. 
Adhesion: : 
Germany. Reichs G., 1922, teil 2, p. 669. 
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‘UNEMPLOYMENT CoNVENTION. Washington, Nov. 28, 1919. 
Ratification: 
Switzerland. Oct. 9, 1922. J. L.O. B., Oct. 25, 1922, p. 515. 


UniversaL Postar Union. Revision. Madrid, Nov. 30, 1920. 
Adhesion: 
Brazil. Jan. 14, 1922. 
, Spain (and colonies). Nov. 29, 1921. 
Peru. ' B. I. I. I., Oct., 1922, p. 401. 
Ratification deposited: : 
Sweden. Dec. 1, 1921. B.I. I. I., Oct., 1922, p. 401. 


Wricuts anp Measures Burnav. Paris, May 20, 1875. 
Adhesion: i : 
Czechoslovak Republic. June 21, 1922. ŒE. G., Oct. 18, 1922, p. 530; 
Monit., Oct. 14, 1922, p. 7122. 


Warts LEAD IN PAINTING. Geneva, Nov. 19, 1921. 
Ratification: . 
Esthonia. June 29, 1922. I. L.O. B., Sept. 20, 1922, p. 434. 


Warre Stave Traps. Geneva, Sept. 30, 1921. 


Adhesion: 
British Colonies and Protectorates, Sept. 18,1922. L. N.O. J., Nov., 
1922, p. 1123. > 
Panama. Sept. 6, 1922. L.N. 0. de Oct., 1922, p. ue 
` Ratifications deposited: 


Austria, Aug. 9, 1922. 
Norway. Aug. 16, 1922. Monit., Nov. 2/3, 1922, p. 7463-4. 


Warre Stave Trape, Paris, May 18, 1904. 
Adhesion: S 
Finland. ` Sept. 27, 1922. J. O., Oct. 4, 1922, p. 9934. 
Hungary. June 7, 1922. B. I.I. I., Oct., 1922, p. 403. 


! Warre Stave Trape. Paris, May 4, 1910. 
Adhesion: 
Finland. Sept. 27,1922. J.0., Oct. 4, 1922, p. 9934. 


Worxmen’s COMPENSATION. Geneva, Nov. 12, 1921. 
Ratification: 
Esthonia. June 29, 1922. I. L.O. B., Sept. 20, 1922, p. 434. 


M. Atice MATTHEWS. 


PUBLIC DOCUMENTS RELATING TO INTERNATIONAL LAW 


GREAT BRITAIN ! 


Aaland Islands, Convention respecting the non-fortification and neutral- 
ization of. Signed at Geneva, Oct. 20, 1921. (Treaty Series, 1922, No. 
6.) 63d. : 

Aerial navigation, Convention for the regulation of. (Treaty Series, 
1922, No. 2.) 6s. 3d. ' 


British nationality and status of aliens. Regulations, April 12, 1922. 
(S. R. & O. 1922, No. 447.) 13d. 


———. India regulations, June 20, 1922. (S. R. & O. 1922, No. 675.) 
13d. 

Cameroons, Reports on the British sphere of the. (Cmd. 1647). 1s. 
13d. 

Canada, Accession of, to the real and personal property convention of 
March 2, 1899. Convention between United Kingdom and United States, 
signed at Washington, Oct. 21, 1921. (Treaty Series, 1922, No. 10.) 23d. 


Enemy aliens, former, in necessitous circumstances. Interim report of 
committee appointed by Board of Trade to advise upon applications for 
release of property of. (Cmd. 1687.) 63d. 


Graves of British soldiers in Italy. Agreement between British and 
Italian Governments, signed at Rome May 11, 1922. (Treaty Series, 1922, 
No. 8.) 2d. 


_ Hague conference, June-July, 1922. Papers relating to the. (Cmd. 
1724.) 63d. 


Lithuania, Agreement with British Government respecting commercial 
relations, signed May 6, 1922. (Treaty Series, 1922, No. 9.) 24d. 


Merchant shipping. Prevention of accidents. Order in Council, June 
20, 1922, further postponing the coming into operation of the Merchant 
Shipping (Convention) Act, 1914, until Jan. 1, 1928. (S. R. & O. 1922, No. 
723.) 13d. 


Navies. Return showing the fleets of the British Empire, United States 
of America, Japan, France, Italy, Russia and Germany, on Feb. 1, 1922, 
(H. C. Rept. 123.) 2s. 2d. 


1 Parliamentary and official publications of Great Britain may be obtained for the amount 
noted from the Superintendent of Publications, H. M. Stationery Office, Imperial House, . 
Kingsway, London, W. C. 2. 
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New Hebrides, Protocol respecting the, between France and Great 
Britain. Signed at London, Aug. 6, 1914. (Treaty Series, 1922, No. 7.) 
2s, 2d. 

Oil in navigable waters. Report from standing committee, with pro- 
‘ceedings. (H. C. Rept. 150.) 23d. 

Palestine. Correspondence with the Palestine Arab delegation and the 
Zionist organization. (Cmd. 1700). 7d. . 

Palestine, Mandate for. Letter from the Secretary to the Cabinet to the 
Secretary-General of the League of Nations, July 1, 1922, enclosing a note in 
reply to Cardinal Gasparri’s letter of May 15, 1922, addressed to the Secre- 
tary-General of the League. (Misc. 1922, No. 4.) 33d. 

Peace Treaty with Bulgaria. Rules made by the Administrator of Bul- 
garian property, July 15, 1922, and approved by the Board of Trade, 
July 17, 1922. (S. R. & O. 1922, No. 760.) 14d. 

Tanganyika Territory. Report for 1921. (Cmd. 1732.) 7d. 

Togoland. Report on the British mandated sphere of, for 1920-21, 
together with a covering despatch from the governor of the Gold Coast. 
(Cmd. 1698.) 1s. 14d. 

Tribunaux Arbitraux Mixtes institués par les Traité de Paix. Recueil des 
Décisions. No. 11, Feb. 1922, and No. 12, Mar. 1922. 6s. 2d. each. 

Washington, Treaties of. (12 Geo. V. Ch. 21.) 34d. 


UNITED STATES ? 

Aliens. Protection of, and enforcement of their treaty rights. Hearings, 
Aug. 23 and 24,1922. 21 p. Foreign Relations Committee. 

Budgets of Western European countries. By Douglas Miller. Oct. 2, 
1922. 26 p. (Trade Information Bulletin 67.) Foreign and Domestic 
Commerce Bureau. 

Chilean-Peruvian conference. La sesión de clausura dela. 1922. 12 p. 
il. (From Boletin, Oct. 1922.) Pan-American Union. 

China, Act to authorize creation of corporations for purpose of engaging 
in business within. Approved Sept. 19, 1922. 9 p. (Publie 312.) 5e. 

China trade Act, 1922, with regulations and forms. Oct. 20,1922. 24 p. 
(Trade Information Bulletin 74.) Foreign and Domestic Commerce Bureau. 

Commercial travelers, Act to give effect to certain provisions of conven- 
tions with foreign governments for facilitating work of. Approved Sept. 
22,1922. lp. (Public 349.) 5e. 

. Consular Regulations, Executive order amending. Sept. 5, 1922. 6 p. | 
(No. 3731.) State Dept. 


2 Where prices are given, the document may be obtained for the amount noted from the 
Superintendent of Documents, Government Printing Office, Washington, D, ©. 
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Diplomatic service, Information regarding appointments and promotions 
in. 1922, 17 p. State Dept. 


Dominican Customs Receivership. Report of 15th fiscal period, under , 
American-Dominican convention of 1907, calendar year 1921, with sum- 
mary of commerce for calendar year 1921. 1922. 103 p. il. Insular 
Affairs Bureau. 


Enemy property. Hearing relative to adjudication by commission of 
American war claims against Germany and Austria and use of enemy prop- 
erty held by Alien Property Custodian in payment of such claims. 1922. 
42 p. Judiciary Committee. 

Foreign Relations of United States. 1914. 1132 p. Cloth, $1.25. 

German reparations, budget, and foreign trade. (Trade Information 
Bulletin 40.) Foreign and Domestic Commerce Bureau.- 10c. 


Germany, Agreement between United States and, for mixed commission 
to determine amount to be paid by Germany in satisfaction of Germany’s 
financial obligations under treaty concluded Aug. 25, 1921. Signed at 
Berlin, Aug. 10, 1922. 8p. (Treaty Series 665.) [English and German.] 
State Dept. 





Treaty between United States and, restoring friendly relations. 
Signed Berlin, Aug. 25, 1921; and parts of Treaty of Versailles, June 28, 
1919. 121 p. (Treaty Series 658.) State Dept. 

Haiti. Inquiry into occupation and administration of Haiti and Santo 
Domingo. Hearings. 1922. Pts. 5-7. Select Committee. 

Immigration for fiscal year ended, June 30, 1922, Hearings, Aug. 22, 
1922. 598-625 p. 3maps. (Serial6-B). Immigration and Naturalization 
Committee. 

Immigration under per centum limit act, by W. W. Husband. 10p. 3 
maps. (From Monthly Labor Review, Aug. 1922.) Labor Statistics 
Bureau. 

Immigration laws, rules of May 1, 1917. 7thed. 1922. 11i p. map. 
Paper, 10c. Immigration Bureau. 

International Law. General index to International Law Situations, 
Topics and Discussions. Vols. 1-20, 1901-20. 1922. 247 p. Naval War 
College. Cloth 55c. 

Japanese. Nonassimilability of, in Hawaii and United States. Hearings 
regarding anthropological and historical data. July 17, 1922. 65 p. 
Territories Committee. 

Jews. Joint resolution favoring establishment in Palestine of national 
home for Jewish people. Approved Sept. 21,1922. ip. (Pub. Res. 73.) 

Married women, Laws relating to naturalization and citizenship of. 1922. 
4p. Paper, 5c. 
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Merchant marine. Statement of Albert D. Lasker on proposed bill 
providing aids for American shipping. 1922. 41 p. Shipping Board. 

Negotiable instruments. Aceptaciones comerciales y bancarias en los 
Estados Unidos. A. C. Miller. 1922. 9p. (From Boletin, Oct. 1922.) 
Pan American Union. 





Memoria sobre aceptaciones bancarias y comerciales. 1922. 
43 p. il. Inter-American High Commission. 


i Panama, New agreement with. Letter recommending authorization of 
Congress to abrogation of so-called Taft agreement and negotiation of new 
agreement with Panama. Sept. 5, 1922. 2p. (S. doc. 248, 67th Cong., 
2d sess.) Paper, 5c. 


Panama Canal. Treaties and acts of Congress relating to, annotated 
1921. Cloth, $2.00; paper, $1.00. Panama Canal, Washington Office. 


Passports. Executive order amending provisions of Executive order of 
Aug. 8, 1918, concerning travel between United States and neighboring 
countries. Aug. 3, 1922. 1p. (No. 3718.) State Dept. 


Notice concerning use of. Sept. 21, 1922. 7 p. State Dept. 








. Regulations to clerks of courts who take passport applications. 
(No. 8, July 1, 1922.) 8p. State Dept. 

Sales, conditional. Informe preliminar sobre la uniformidad del derecho 
relativo a ventas condicionales en las naciones Americanas. 1922. 21 p. 
Inter-American High Commission. 

Shantung Province, China, Economic development of, 1912-21. By 
Clarence E. Gauss. Oct. 9, 1922. 20p. (Trade Information Bulletin 70.) 
Foreign and Domestic Commerce Bureau. 


State Department, Short account of. 1922. 76 p. Paper, 10c. 


Vera Cruz, Report respecting claims arising out of occupation of, by 
‘American forces. Sept. 14,1922. 8p. (S. doc. 252, 67th Cong; 2d sess.) 
Paper, 5c. s 

GEORGE A. FINCH. 


JUDICIAL DECISIONS INVOLVING QUESTIONS OF 
INTERNATIONAL LAW 


OZAWA V. UNITED STATES! 
Supreme Court of the United States 


Decided November 13, 1922 


The appellant is a person of the Japanese race bornin Japan. He applied, 
on October 16, 1914, to the United States District Court for the Territory 
of Hawaii to be admitted as a citizen of the United States. His petition was 
opposed by the United. States District Attorney for the District of Hawaii. 
Including the period of his residence in Hawaii appellant had continuously 
resided in the United States for twenty years. He was a graduate of the 
Berkeley, California, High School, had been nearly three years a student in. 
the University of California, had educated his children in American schools, 
his family had attended American churches and he had maintained the use 
of the English language in his home. That he was well qualified by char- 
acter and education for citizenship is conceded. 

The District Court of Hawaii, however, held that, having been born in 
Japan and being of the Japanese race, he was not eligible to naturalization 
under Section 2169 of the Revised Statutes, and denied the petition. There- 
upon the appellant brought the cause to the Circuit Court of Appeals for 
the Ninth Circuit and that court has certified the following questions, upon 
which it desires to be instructed: 


1. Is the Act of June 29, 1906 (34 Stats. at Large, Part I, Page 596), 
providing “for a uniform rule for the naturalization of aliens” complete 
in itself, or is it limited by Section 2169 of the Revised Statutes of the 
United States? 

2. Is one who is of the Japanese race and born in Japan eligible to 
citizenship under the Naturalization laws? 

3. If said Act of June 29, 1906, is limited by Section 2169 and natu- 
ralization is limited to aliens being free white persons and to aliens of 
African nativity and to persons of African descent, is one of the Jap- 
anese oe born in Japan, under any circumstances eligible to naturali- 
zation 


These questions for purposes of discussion may be briefly restated: 
1. Is the Naturalization Act of June 29, 1906, limited by the provisions 
of Section 2169 of the Revised Statutes of the United States? 


1 No. 1, Oct. term, 1922. 
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2. If so limited, is the appellant eligible to naturalization under that 
section? : 
First. Section 2169 is found in Title XXX of the Revised Statutes, 
under the heading “Naturalization,” and reads as follows: 
The provisions of this title shall apply to aliens, being free white 


persons and to aliens of African nativity and to persons of African 
descent. 


* ‘The Act of June 29, 1906, entitled “An Act to establish a Bureau of Immi- 


gration and Naturalization, and to provide for a uniform rule for the natu- 
_ ralization of aliens throughout the United States”, consists of thirty-one 
sections and deals primarily with the subject of procedure. There is nothing 
in the circumstances leading up to or accompanying the passage of the Act 
which suggests that any modification of Section 2169, or of its application, 
was contemplated. ; 
The report of the House Committee on Naturalization and Immigration, 
recommending its passage, contains this statement: 

It is the opinion of your Committee that the frauds and crimes which 
have been committed in regard to naturalization have resulted more 
from a lack of any uniform system of procedure in such matters than 
from any radical defect in the fundamental principles of existing law 
governing in such matters. The two changes which the committee has 
recommended in the principles controlling in naturalization matters 
and which are embodied in the bill submitted herewith are as follows: 
First. The requirement that before an alien can be naturalized he 
must be able to read, either in his own language or in the English lan- 
guage and to speak or understand the English language; and, Second: 
that the alien must intend to reside permanently in the United States 
before he shall be entitled to naturalization. 


This seems to make it quite clear that no change of the fundamental char- 
acter here involved was in mind. 

Section 28 of the Act expressly repeals Sections 2165, 2167, 2168, 2173 of 
Title XXX, the subject matter thereof being covered by new provisions. 
The sections of Title XXX remaining without repeal are: Section 2166, 
relating to honorably discharged soldiers; Section 2169, now under con- 
sideration; Section 2170, requiring five years’ residence prior to admission; 
Section 2171, forbidding the admission of alien enemies; Section 2172, re- 
lating to the status of children of naturalized persons, and Section 2174, 
making special provision in respect of the naturalization of seamen. 

There is nothing in Section 2169 which is repugnant to anything in the 
Act of 1906. Both may stand and be given effect. It is clear, therefore, 
that there is no repeal by implication. 

But it is insisted by appellant that Section 2169, by its terms is made ap- 
plicable only to the provisions of Title XXX and that it will not admit of 
being construed as a restriction upon the Act of 1906. Since Section 2169, 
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it is in effect argued, declares that “the provisions of this Title shall apply to 
aliens being free white persons .-. . ,” it should be confined to the 
classes provided for in the unrepealed sections of that Title, leaving the Act 
of 1906 to govern in respect of all other aliens, without any restriction except 
such as may be imposed by that Act itself. 

It is contended that thus construed the Act of 1906 confers the privilege 
of naturalization without limitation as to race, since the general introductory 
words of Section 4 are: “That an alien may be admitted to become a citizen | 
of the United States in the following manner, and not otherwise.” But, 
obviously, this clause does not relate to the subject of eligibility but to the 
“manner”, that is the procedure, to be followed. Exactly the same words 
are used to introduce the similar provisions contained in Section 2165 of the 
Revised Statutes. In 1790 the first Naturalization Act provided that, “ Any 
alien being a free white person may be admitted to become a citizen ; 
on the following conditions and not otherwise.” (2 Stat. 1799-1813, p. 153. ) 
This was subsequently enlarged to include aliens of African nativity and 
persons of African descent. These provisions were restated in the Revised 
Statutes, so that Section 2165 included only the procedural portion, while 
. the substantive parts were carried into a separate section (2169) and the 
words “An alien” substituted for the words “ Any alien.” 

In all of the Naturalization Acts from 1790 to 1906 the privilege of natu- 
ralization was confined to white persons (with the addition in 1870 of those 
of African nativity and descent), although the exact wording of the various 
statutes was not always the same. If Congress in 1906 desired to alter a rule 
so well and so long established it may be assumed that its purpose would 
have been definitely disclosed and its legislation to that end put in unmis- 
takable terms. 

The argument that because Section 2169 is in terms made applicable oly 
to the title in which it is found, it should now be confined to the unrepealed 
sections of that title is not convincing. The persons entitled to naturaliza- 
tion under these unrepealed sections include only honorably discharged 
soldiers and seamen who have served three years on board an American ves- 
sel, both of whom were entitled from the beginning to admission on more 
generous terms than were accorded to other aliens. It is not conceivable 
that Congress would deliberately have allowed the racial limitation to con- 
tinvie as to soldiers and seamen to whom the statute had accorded an es- 
pecially favored status, and have removed it as to all other aliens. Such a 
construction can not be adopted unless it be unavoidable. 

The division of the Revised Statutes into Titles and Chapters is chiefly 
a matter of convenience, and reference to a given title or chapter is simply a 
ready method of identifying the particular provisions which are meant. 
The provisions of Title XXX affected by the limitation of Section 2169, 
originally embraced the whole subject of naturalization of aliens. The gen- 
erality of the words in Section 2165, “ An alien may be admitted 


154 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 
ho 


was restricted by Section 2169 in common with the other provisions of the 
title. The words “this title” were used for the purpose of identifying that 
provision (and others), but it was the provision which was restricted. That 
provision having been amended and carried into the Act of 1906, Section 2169 
being left intact and unrepealed, it will require something more persuasive 
than a narrowly literal reading of the identifying words “this title” to justify 
the conclusion that Congress intended the restriction to be no longer ap- 
plicable to the provision, 

It is the duty of this Court to give effect to the intent of Congress. Pri- 
marily this intent is ascertained by giving the words their natural signifi- 
cance, but if this leads to an unreasonable result plainly at variance with the 
policy of the legislation as a whole, we must examine the matter further. 
We may then look to the reason of the enactment and inquire into its ante- 
cedent history and give it effect in accordance with its design and purpose, 
sacrificing, if necessary, the literal meaning in order that the purpose may 
not fail. See Church of the Holy Trinity v. United States, 148 U. S. 457; 
Heydenfeldt v. Daney Gold, ete. Co., 98 U: S. 634, 638. We are asked to con- 
clude that Congress, without the consideration or recommendation of any 
committee, without a suggestion as to the effect, or a word of debate as to 
the desirability, of so fundamental a change, nevertheless, by failing to alter 
the identifying words of Section 2169, which section we may assume was 
continued for some serious purpose, has radically modified a statute always 
theretofore maintained and considered as of great importance. It is incon- 
ceivable that a rule in force from the beginning of the Government, a part of 
our history as well as our law, welded into the structure of our national polity 
by a century of legislative and administrative acts and judicial decisions 
would have been deprived of its force in such dubious and casual fashion. 
We are, therefore, constrained to hold that the Act of 1906 is limited by the 
provisions of Section 2169 of the Revised Statutes. 

Second. This brings us to inquire whether, under Section 2169, the ap- 
pellant is eligible to naturalization. The language of the naturalization 
laws from 1790 to 1870 had been uniformly such as to deny the privilege of 
naturalization to an alien unless he came within the description “free white 
person.” By Section 7 of the Act of July 14, 1870 (16 Stat. 254, 256), the 
naturalization laws were “extended to aliens of African nativity and to per- 
sons of African descent.” Section 2169 of the Revised Statutes, as already 
pointed out, restricts the privilege to the same classes of persons, viz: “to 
aliens [being free white persons and to aliens] of African nativity and persons 
of African descent.” It is true that in the first edition of the Revised Stat- 
utes of 1873 the words in brackets, “being free white persons and to aliens” 
were omitted, but this was clearly an error of the compilers and was cor- 
rected by the subsequent legislation of 1875 (18 Stat. 316, 318). Is appel- 
. lant, therefore, a “free white person,” within the meaning of that phrase as 
found in the statute? 
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On behalf of the appellant it is urged that we should give to this phrase the 
meaning which it had in the minds of its original framers in 1790 and that it 
was employed by them for the sole purpose of excluding the black or African 
race and the Indians then inhabiting this country. It may be true that these 
two races were alone thought of as being excluded, but to say that they were 
the only ones within the intent of the statute would be to ignore the affrma- 
tive form of the legislation. The provision is not that Negroes and Indians 
shall be excluded but it is, in effect, that only free white persons shall be 
included. The intention was to confer the privilege of citizenship upon that 
class of persons whom the fathers knew as white, and to deny it to all who 
could not be so classified. It is not enough to say that the framers did not 
have in mind the brown or yellow races of Asia. It is necessary to go farther 
and be able to say that had these particular races been suggested the lan- 
guage of the Act would have been so varied as to include them within its 
privileges. As said by Chief Justice Marshall in Dartmouth College v. 
Woodward, 4 Wheat. 518, 644, in deciding a question of constitutional con- 
struction: ‘It is not enough to say, that this particular case was not in the 
mind of the Convention, when the article was framed, nor of the American 
people, when it was adopted. It is necessary to go farther, and to say that, 
had this particular case been suggested, the language would have been so 
varied, as to exclude it, or it would have been made a special exception. 
The case being within the words of the rule, must be within its operation 
likewise, unless there be something in the literal construction so obviously 
absurd, or mischievous, or repugnant to the general spirit of the instrument, 
as to justify those who expound the constitution in making it an exception.” 
If it be assumed that the opinion of the framers was that the only persons 
who would fall outside the designation “white” were Negroes and Indians, 
this would go no farther than to demonstrate their lack of sufficient informa- 
tion to enable them to foresee precisely who would be excluded by that term 
in the subsequent administration of the statute. It is not important in 
construing their words to consider the extent of their ethnological knowledge 
or whether they thought that under the statute the only persons who would 
be denied naturalization would be Negroes and Indians. It is sufficient to 
ascertain whom they intended to include and having ascertained that it 
follows, as a necessary corollary, that all others are to be excluded. 

The question then is, Who are comprehended within the phrase “free 
white persons?” Undoubtedly the word “free” was originally used in 
recognition of the fact that slavery then existed and that some white persons 
occupied that status. The word, however, has long since ceased to have any 
practical significance and may now be disregarded. 

We have been furnished with elaborate briefs in which the meaning of the 
words “white person” is discussed with ability and at length, both from the 
standpoint of judicial decision and from that of the science of Ethnology. 
It does not seem to us necessary, however, to follow counsel in their exten- 
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sive researches in these fields. It is sufficient to note the fact that these 
decisions are, in substance, to the effect that the words import a racial and 
not an individual test, and with this conclusion, fortified as it is by reason ' 
and authority, we entirely agree. Manifestly the test afforded by the mere 
color of the skin of each individual is impracticable as that differs greatly 
among persons of the same race, even among Anglo-Saxons, ranging by 
imperceptible gradations from the fair blond to the swarthy brunette, the 
latter being darker than many of the lighter hued persons of the brown or 
yellow races. Hence to adopt the color test alone would result in a confused 
overlapping of races and a gradual merging of one into the other, without 
any practical line of separation. Beginning with the decision of Circuit 
Judge Sawyer, in In re Ah Yup, 5 Sawy. 155 (1878), the federal and state 
courts, in an almost unbroken line, have held the words “white person” 
were meant to indicate only a person of what is popularly known as the Cau- 
casian race. Among these decisions, see for example: In re Camille, 6 Fed. 
Rep. 256; In re Saito, 62 Fed. Rep. 126; In re Nian, 21 Pac. (Utah) 993; 
In re Kumagai, 163 Fed. 922; In re Yamashita, 30 Wash. 234, 237; In re 
Ellis, 179 Fed. Rep. 1002; In re Mozumdar, 207 Fed. Rep. 115, 117; In re 
Singh, 257 Fed. Rep. 209, 211-212, and In re Charr, 273 Fed. Rep. 207. 
With the conclusion reached in these several decisions we see no reason to 
differ. Moreover, that conclusion has become so well established by judicial 
and executive concurrence and legislative acquiescence that we should not 
at this late day feel at liberty to disturb it, in the absence of reasons far more 
cogent than any that have been suggested. United States v. Mid-West Oil 
Company, 236 U. S. 459, 472. 

The determination that the words “white person” are synonymous with 
the words “a person of the Caucasian race” simplifies the problem, although 
it does not entirely dispose of it. Controversies have arisen and will no 
' doubt arise again in respect of the proper classification of individuals in 
border line cases. The effect of the conclusion that the words “white per- 
son” means a Caucasian is not to establish a sharp line of demarcation be- 
tween those who are entitled and those who are not entitled to naturaliza- 
tion, but rather a zone of more or less debatable ground outside of which, 
upon the one hand, are those clearly eligible, and outside of which, upon the 
other hand, are those clearly ineligible for citizenship. Individual cases 
falling within this zone must be determined as-they arise from time to time 
by what this Court has called, in another connection (Davidson v. New 
Orleans, 96 U. S. 97, 104) “the gradual process of judicial inclusion and ex- 
clusion.” 

The appellant, in the case now under consideration, however, is clearly of 
a race which is not Caucasian and therefore belongs entirely outside the zone 
on the negative side. A large number of the federal and state courts have 
so decided and we find no reported case definitely to the contrary. These 
decisions are sustained by numerous, scientific authorities, which we do 
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not deem it necessary to review. We think these decisions are right and so 
hold. 

The briefs filed on behalf of appellant refer in complimentary terms to the 
culture and enlightenment of the Japanese people, and with this estimate 
| we have no reason to disagree; but these are matters which cannot enter into 
our consideration of the questions here at issue. We have no function in 
the matter other than to ascertain the will of Congress and declare it. Of 
course there is not implied—either in the legislation or in our interpretation 
of it—any suggestion of individual unworthiness or racial inferiority. _ These 
considerations are in no manner involved. 

The questions submitted are, therefore, answered as follows: 

Question No. 1. The Act of June 29, 1906, is not complete in itself but 
is limited by Section 2169 of the Revised Statutes of the United States. 

Question No. 2. No. 


Question No. 3. No. Twill Bi eo othe: 


AWARD IN THE MATTER OF THE LANDREAU CLAIM AGAINST PERU! 
By tue UNITED STATES-PERUVIAN ARBITRAL COMMISSION 
Award rendered October 26, 1922 


Tue Presipent: Whereas by a protocol signed and sealed in Lima, 
Peru, the twenty-first day of May, one thousand nine hundred and twenty- 
one, and made between the Governments of the United States of America 
and the Republic of Peru, it was recited that the said governments, not hav- 
ing been able to reach an agreement concerning the claim against Peru of 
. the heirs and assigns of the American citizen John Célestin Landreau, arising 
out of a Decree of October 24, 1865 of the Government of Peru providing 
for the payment of rewards to John Théophile Landreau, brother of John 
Célestin Landreau, for the discovery of guano deposits, and out of contracts 
of John Théophile Landreau and John Célestin Landreau, entered into on 
or about April 6, 1859 and October 29, 1875, which claim was supported by 
the Government of the United States, had resolved to submit the questions 
for decision to an International Arbitral Commission, and to that end had 
named their respective plenipotentiaries, that is to say, the President of the 
United States, William E. Gonzales, Ambassador of the United States at 
Lima, and the President of Peru, Dr. Alberto Salomon, Minister of Foreign 
Relations, who, after having exchanged their full powers found to be in due 
order and proper form, had agreed upon the thirteen articles set out in the 
said protocol after the said recital, 

And whereas by Article II of the said protocol it was provided that the 
Commission should be composed of three members as follows: one to be 
appointed by the Government of the United States; one to be appointed by 


1 Printed from manuscript copy of award. 
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the Government of Peru; and the third who should act as President of the 
Commission and should be a national of either Denmark, Great Britain or 
The Netherlands, to be selected by the two governments aforesaid, 

And whereas in pursuance of the said Article IT, Barton Smith, EA 
was duly appointed by the Government of the United States, and Carlos A. 
Prevost, Esquire, was duly appointed by the Government of Peru, and the 
Right Honorable Viscount Finlay, G.C.M.G., a national of Great Britain, 
residing in London, was duly appointed to be President of the Commission 
by the two said governments, 

And whereas by Article IV thereof, it was provided that the Commission 
should meet at the residence place of the President of the Commission within 
sixty days after the case should be ready for consideration according to the 
second paragraph of Article X of the said protocol and should hold all its 
sessions in the same place, 

And whereas by an agreement made between the Government of the 
United States and the Republic of Peru dated August 4, 1922, it was agreed 
between the said governments that the said Article IV should be modified 
so as to provide that the Commission should meet in first session at London 
on such day and date between the second and tenth, both included, days 
of October 1922, as the President of the Commission should determine, 

And whereas the Commission thereafter met as so appointed and sat in 
London and heard the arguments of the agents for the said governments 
duly appointed under the said protocol on the second, third, fourth, fifth, 
sixth, ninth, tenth and eleventh days of October, 1922, 

And whereas by Article I of the said protocol, the questions to be de- 
termined by the Commission are: first, whether the release granted the 
Peruvian Government in 1892 by John Théophile Landreau eliminated 
any claim which John Célestin Landreau, the American citizen, may have - 
had against the Peruvian Government; and if all claims were not thereby 
extinguished; then, second, what sum, if any, is equitably due to the heirs or 
assigns of John Célestin Landreau, 

Now therefore this Commission, having carefully considered the argu- 
ments of the agents and counsel for the said parties, and the printed cases 
and documents presented by either side, after due deliberation, finds and 
awards that the release granted the Peruvian Government in 1892 by John 
Théophile Landreau did not eliminate any claim which John Célestin 
Landreau, the American citizen, may have had against the Peruvian Gov- 
ernment, and no claims were thereby extinguished, and further finds and 
awards that there is equitably due the heirs or assigns of John Célestin Lan- 
dreau the sum of one hundred and twenty-five thousand dollars of the 
United States of America in gold coin thereof. 

Done at London, in triplicate original, the twenty-sixth day of October, 
1922. 

[Then follow the signatures of the three Commissioners.] 
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REASONS FOR THE AWARD 


Théophile and Célestin Landreau were both born in France and were 
French subjects. Théophile settled in Peru about 1846 and continued to 
reside there until his death in 1894; he always continued to be a French 
subject. Célestin in 1857, being then under age, emigrated to the United 
States and settled in Louisiana. In 1867 Célestin became a naturalized 
citizen of the United States and retained his American citizenship and dom- 
icile until his death on the 4th March 1919. ; 

Théophile Landreau was a chemist, and from 1847 onwards was engaged 
in investigations for the purpose of discovering on the coast of Peru and 
the adjacent islands deposits of guano. These deposits belong to the state. 
A law passed in 1833 provided that any person who discovered property of 
suppressed convents “or other properties belonging to the State by any 
title” should receive a third part thereof on giving information to the gov- 
ernment. It has been maintained by the claimants in the present case that 
this law applied to the discovery of deposits of guano. Another law published 
on the 21st April 1847 provided that any discoverer of government property 
should be allowed one third. It appears to have been in the hope of earning 
such rewards that Théophile engaged in the search for guano deposits. He 
presented a petition for this purpose in 1856 and again in 1859 and in 1863. 

In 1858 and 1859 Théophile applied to his brother Célestin in Louisiana 
for pecuniary assistance in prosecuting his search for guano. It appears 
from the correspondence between the brothers that about 1859 Théophile 
received from Célestin a remittance of $5,000 on the terms that Célestin 
should have a half interest in any discoveries of guano by Théophile. A 
further grant of $2,000 was made to Théophile by Célestin at a subsequent 
date. On the 29th, October 1875 there was a readjustment between the 
brothers as to their interest in the rewards that might be earned by such 
discoveries. By document of that date (U. S. Case, pages 56 and 57) it _ 
was provided that Théophile’s interest should be seventy per cent and , 
Célestin’s thirty per cent of the whole claim for the reward. The present‘ 
claim on behalf of Célestin’s representatives is in respect of his interest. 
under this readjustment. 

In 1865 the contract which forms the basis of the present claim was en-’ 
tered into between Théophile Landreau and the Government of Peru (U. S. 
Case, page 172 to page 185). In that contract is set out in extenso the Su- 
preme Decree of 24th October 1865. 

This Decree recites that Théophile Landreau asserts that unknown de- 
posits of guano exist and offers to make them known to the government for 
the proportionate reward. The Decree goes on to recite that it is just to 
agree if in reality the deposits were entirely unknown. The Decree then 
provides that the petition of Théophile should be granted on certain condi- 
tions, of which some are the following: 
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1. Théophile Landreau was to make known that he accepted the Decree 
and to disclose the deposits, the Decree not applying to deposits already 
known. 

2. The reward was to be a certain percentage varying from ten per cent 
to two per cent on the net product of the guano nee to the quantity 
up to 5,000,000 tons. 

5. The government might proceed to take out the guano as it thought 
proper. 

The sixth condition was in the following terms: ‘This concession shall be 
null in case it shall be proved fully that the Government or any other au- 
thority had official or personal notice of the existence of the deposits claimed 
to have been discovered by Landreau”’. 

The instrument proceeds to state that Landreau accepted the concession 
on the terms of this Decree. 

This instrument was dated 2nd November 1865. On the next day, the ` 
3rd November, Landreau filed his list of discoveries of guano. This list is 
set out in the case for the United States, page 189. It was embodied in a 
petition to the Peruvian Government in which it is described as being an 
exact and detailed list of the deposits of guano, discovered by Landreau, 
and which are the object of his denouncement, adding that they are all 
unknown to the government. This list specifies by name various cliffs, 
points, pampas, coves and islands in which it is stated that guano deposits 
exist and concludes thus: 

To the south of Arica there is guano in abundance between Cape Lobos, La Capilla and 
Madrid Point, as well as on Camarones, Point Corda, the Island of Cololue, Pisagua Bay, 
and Pichalo and Megillones Points. 

Between Iquique and the River Loa there exist immense deposits of guano at certain dis- 

‘tances, as, for example, on the beach of Cochapampa, Chuquinata, Puntagruesa, Barrancos, 
Patillos, Chucumata, Patache Point, Quebrada de Pica, Puerto Ingles, Blanca or Lobos 
Point, Chomache Point, Huannillos, Chipana and the Bay of Loa. 


The petition concludes by asking that the list should be made part of the 
record, “and that the Commission which is to examine and measure the 
deposits of guano which I have designated be named”. 

Nothing appears to have been done by the Peruvian Government to carry 
into effect the survey and measurement of the guano beds under this con- 
tract of 1865. 

In 1868, the Peruvian Government applied to Théophile Landreau for 
a fresh list on the ground that that supplied in 1865 had been lost. A fresh 
list was accordingly supplied (Document No. 14, U. S. Case, pages 197 to 
200). The fresh list is dated 9th December 1868, and a short supplementary 
list was delivered on the 12th December 1868 (U. S. Case, pages 200 and 


201). 
On the 12th December 1868 the decree of that date was issued (Document 


15A, U.S. Case, pages 202 and 203). 
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This Decree recites a petition of Théophile Landreau for fulfillment of 
this contract with the government, making known the deposits of guano 
placed by him at the disposition of the government, and goes on to state 
that that contract cannot be accepted by the government, “because it 
suffers from various defects which render it void”. The Decree goes on to 
say that “the reward stipulated is of vast import and cannot be conceded 
and that it is proper to examine the deposits denounced and see if they con- 
tain guano of good quality and may produce benefit to the nation”. The 
Decree proceeds to state that ‘on these grounds the Contract made with 
Landreau on November 2nd 1865 is declared void; the ‘denouncement’ 
made in this proceeding is accepted; and it is provided that as a basis for a 
new Contract the new deposits of guano be examined by a Commission 
which shall be appointed for that purpose”. 

Appended to the Decree is a “rubric of His Excellency” in these terms: 
“Tell Landreau to indicate the reward that he demands for the denounce- 
ment that he has made, and let this resolution be published with the report 
annexed”. , 

This Decree was published in the official paper El Peruano on December 
31, 1868. 

There is an undated letter of Théophile Landreau addressed to the Min- 
ister of the United States at Lima in the following terms: (U. S. Case, 
pages 201 and 202). : 

As the representative of John Célestin Landreau, citizen of the U. S. A. I would respect- 
fully beg leave to submit for the consideration of Your Excellency the annexed copy of a 
Decree dated Lima, December 12th, 1868, and published in the official paper El Peruano 
December 31st 1868. 

I pray Your Excellency may not deny me this protection be it officially or otherwise, so 
that the Peruvian Government may fulfill said Decree in sending the Commission named for 
the purpose of measuring the quantity and proving the quality of the guano deposits etc. as 
per annexed copy published in El Peruano of January 2nd 1869. 


The entry in El Peruano of January 2, 1869 would appear to have been 
some notice as to the Commission. 

From this letter, which must be taken to be written with the authority of 
Célestin, it would appear that the Landreau brothers contemplated accept- 
ing the rescission by Peru of the contract of 1865, and taking action under 
the Decree of 12th December 1868. There is frequent reference in the cor- 
respondence between the two brothers and in other documents in the case 
to the effect that the reward under the contract of 1865 was considerably 
less than that which the brothers claimed would have been due to them 
under the Peruvian laws of 1833 and 1847. But on the other hand this cor- 
respondence shows that they were also considering the possibility of measures 
to secure the carrying out of the contract of 1865. The first question which 
arises for determination is whether the contract of 1865 is to be regarded as 

‘still in existence. The act of the Peruvian Government in putting an end 
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to this contract by the Decree of 12th December 1868 was no doubt wrong- 
ful as against the Landreau brothers; no authority has been produced for 
‘the proposition that the Government could justifiably put an end to a con- 
tract such as that of 1865. There has, however, been a long argument 
before the Commission on the question whether it should be taken that the 
Landreau brothers accepted the repudiation by Peru of the contract of 1865. 

The attitude taken up by the Landreau brothers as to the contract of 
1865 varied from time to time. There is a good deal of evidence tending 
to show that they considered it more to their advantage to accept the re- 
pudiation by the Peruvian Government, and to rely upon their rights or 
supposed rights under the laws of 1833 and 1847. 

In addition to the letter already adverted to, asking for the assistance of 
the United States Minister in getting the Decree of 12th December 1868 
carried out, there is a letter by Théophile Landreau on behalf of himself 
and Célestin to the Peruvian Government dated 25th May 1874 (U. 8. 
Case, page 210). This letter was written with reference to a Decree of the 
Peruvian Government dated 21st April 1874 (U. S. Case, pages 207-209) 
reducing the reward for the discovery of guano to five per cent of the net 
product of the sales. On the 28th May 1874 Mr. Francis Thomas, the 
American Minister at Lima, forwarded to the Government of Peru the letter 
written by Théophile Landreau to the Minister of Treasury, Peru, on the 
25th. In his covering letter Mr. Thomas stated that he made this com- 
munication with a view to the protection of any interest of Célestin Lan- 
dreau, an American citizen who had acquired from Théophile a one-half 
interest in any premium which he might receive for discovery in reference 
to the lists which Théophile had supplied in 1856, and in 1865 and in 1868. 
The enclosed letter of Théophile made, on behalf of himself and his brother 
and partner Célestin, a protest against the Decree of 21st April. This let- 
ter, after reference to Théophile’s discoveries and lists supplied, proceeds as 
follows: 


Now, therefore, in the name of my brother and partner and also of myself, I hereby sol- 
emnly protest against the provisions of the decree of the 21st of April last, which decree 
conflicts with my rights as discoverer of Guano, and also for the reason that the premium 
proposed in said decree is much less than that to which discoverers are entitled, in virtue of 
Peruvian Laws of the 13th of February, 1833, and the 17th of April, 1847, based upon the 
new compilation of law, Book 10 and 6th law, which law is at present in full force, and by 
which law is conceded to discoverers of Guano the one-third part of the value which said 
Guano may be sold for. 

It is true that on the 2nd of November, 1865, acting only in my name and without being 
authorised by my brother and partner, J. Célestin Landreau, a citizen of the United States, 
I consented to accept for my discoveries of Guano a premium much less than that specified 
by the above mentioned laws, but this acceptation was declared null and void and illegal 
and without any value by the decree of 12th of December, 1868, published in the “Peruano” 
and which should be found with the other papers in the Office of the Minister of Treasury. 
In this manner both myself and my brother are at liberty to claim, as we do at this time 
claim, the premium authorised by the laws cited, especially as our claims are acknowledged 
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by the Attorney General on the 18th of January, 1860, founding his decision on the law of 
13th of February, 1833. I hereby declare that I have not, nor never had the power or 
authority from my brother J. Célestin Landreau, a citizen of the United States, to dispose of 
or reduce in the least any premium which he is entitled to as a partner in my discoveries. 


It is clear that this protest proceeds on the view that the contract of 1865 
is at an end and that the right of the Landreau brothers was to one-third of 
the guano under the laws of 1833 and 1847. It admits that Théophile had 
by the contract of 1865, accepted a premium much less than that specified 
in these laws, but alleges that this acceptation was declared null and void 
by the Decree of 12th December 1868 and therefore claims for them the 
larger premium under these laws. The last sentence of this protest obvi- 
ously means that the reduction of the premium from that given in 1833 and’ 
1847 to the smaller amounts specified in the contract of 1865 was also void 
as against Célestin on the additional ground that he had never authorized 
any such reduction. It may be remarked that the argument in this last 
sentence was a very bad one, as it is clear that Célestin had adopted the 
contract of 1865. 

In a letter from Théophile to Célestin dated 28th December 1874 (Pe- 
ruvian Case, pages 170-171) he presses upon him the propriety of getting 
their case taken up by someone of influence in the United States. The 
postscript is as follows: 

My discoveries of guano amount to more than 10,000,000 tons: there is due to us, accord- 
ing to the Peruvian laws one-third (or 33 per cent) of that amount; that is what you must 
have the person understand who will be willing to take charge of your claim as an American. 
In that case, it will have to be based on the decree of December 12, 1868, by which the Gov- 


ernment accepts all the said deposits of guano and had them published in the official journal, 
“El Peruano” of the 31st of the same month. 


This letter therefore suggests a claim on the basis that the contract of 1865 
had been effectively repudiated. 

In a despatch of July 16, 1873, addressed by Mr. Francis Thomas, writing 
from Cumberland, Maryland, to the American Secretary of State, the Hon. 
Hamilton Fish (which despatch is set out among the exhibits to a petition 
by Célestin Landreau dated 6th December 1895, addressed to the Franco- 
Chilian Arbitral Tribunal) Mr. Thomas made a statement of the case of the 
Landreau brothers. This despatch is set out at pages 161 to 166 in the print 
of the petition by Célestin which has been supplied to the Commission. 
After referring to the claim of Théophile Landreau under the laws of 1833 
and 1847, Mr. Thomas proceeds to say: (page 163 of the print). 

‘Failing to pay this just debt, or any part of it the Secretary of the Treasury and Treasurer . 
of Peru published on the 24th of October, 1865, what is called a “Supreme Decree” (see 
A. 3), averring that guano deposits, in different parts of the territory of Peru, constitute the 
principal riches of the nation, and inviting Landreau to state, with due particularity, where 
the deposits, which he claimed to have discovered, were situated. With that request Lan- 
dreau complied and furnished to the Treasury Department of Peru a descriptive list of his 
discoveries, of which a copy will be found hereto appended (see A. 4), In this Supreme 
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Decree a proposition was made to J..T. Landreau, contemplating a compromise, under 
which he was to accept, and Peru on certain conditions agreed to pay him, a less sum of - 
money than that he was entitled to under the law of 1833, and to those propositions Lan- 
dreau gave his consent. But, as Peru failed to comply with the promises made in its behalf 
in this decree, and as afterwards, December 12th, 1868, the Minister of the Treasury and 
Commerce of Peru, published a decree declaring the Supreme Decree of 1865 null and void, 
it is clear that Landreau stands absolved from the obligations he had entered into on the 
24th of October 1865, and has a right to claim all that is due to him under the law of 1833, 
which, according to his estimates of the value of his discoveries, amounts to several million 
of soles. 


This despatch of 16th July 1873 goes somewhat fully into the circum- 
stances of the claim and must have been written on information supplied by 
the brothers. It shows that at that time the claim was based on the as- 
sumption that the contract of 1865 was at an end. 

Célestin Landreau took up the same position in a memorial which he 
submitted to the United States and Chilian Claims Commission which sat 
under the convention between the U. S. and Chile, dated August 7, 1892. 
In the decision upon his claim (Peruvian Case, pages 153 to 155) the Com- 
mission, as reported in Moore’s International Arbitrations, (Vol. 4, page 
3751 et seg.) stated the effect of Célestin’s memorial thus: 


John C, Landreau in his memorial numbered 38, substantially says: 

That he is a naturalized citizen of the United States and the legitimate owner of one un- 
divided tenth part of certain guano deposits situated in the Republic of Peru. 

That he derives title to said property from a transaction made by public instrument 
(escritura publica) on the 29th of October, 1873 with his brother J. Théophile Landreau, a 
French citizen, in which it was agreed that the claimant should have an interest of 30 per 
cent in the guano acquired by J. Théophile Landreau, and the latter was to retain the re~. 
maining 70 per cent. 

That the rights of J. Théophile Landreau grew out of certain discoveries of guano deposits 
made by him between the years 1844 and 1859, and which he reported to the Government 
of Peru in 1865. 

That by reason of said discoveries the said Jean Théophile Landreau became entitled and 
had a right under the laws of Peru then in force, to one-third of the property discovered as 
provided in paragraph 6 of the Resolution of the Couneil of State of Peru of the 13th of 
February 1833, and contained in volume 4 of the Collection of Laws by Quiroz, 

The memorialist further states that on the 28th of October, 1865 the‘said J. Théophile 
Landreau, representing both his interest and that of the claimant, and with the consent of 
the latter by way of compromise, and with the view of facilitating the settlement of their 
interests, entered into a contract with the Government of Peru by which they were to re- 
ceive in compromise of their rights to one-third of the guano deposits discovered by J. 
Théophile Landreau, a certain proportion of five million tons of guano to be removed from 
said deposits, and the claimant refers to said contract and annexes a copy marked ‘Exhibit 
§ oe 

That Peru refused, however, to carry out said soutien and formally repudiated and 
attempted to annul it by decree of the 12th of December 1868, whereby the memorialist and 
J. Théophile Landreau were restored to their original rights as they existed prior to October 
28, 1865. 


Again, in 1895 Célestin presented a petition to the Franco-Chilian Arbitral 
Tribunal (Peruvian Case, pages 145-148). In this petition he stated his ° 
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rights as against Peru in substantially the same way as previously before 
the United States and Chilian Claims Commission, as appears from the 
following extracts: 


To the Honorable the President of the Franco-Chilean Arbitral Tribunal: 
Your petitioner, John Célestin Landreau, respectfully represents as follows, to wit: 


ALLEGATIONS OF FACT 


First. He is a naturalized citizen of the United States of North America, residing i in the 
county of Fairfax, in the State of Virginia, having been born in France. 

Second. He claims the right to appear before this Honorable Tribunal as a party entitled 
to the fund which is the subject-matter of your deliberation, as will hereinafter specifically 
appear. 

Third. He is the only surviving brother and heir-at-law of Jean Théophile Landreau, 
deceased, and his assigns and grantee. 

Fourth. He was, during the lifetime of said Jean Théophile Landreau, a full equal co- 
partner in respect of the certain guano deposits within the jurisdiction of the Republic of 
Peru, South America, discovered by the said J. T. Landreau, and made known to the said 
Republic of Peru under and in accordance with the laws thereof, and more particularly set 
forth in the next succeeding paragraph hereof, and which copartnership continued in full 
force and effect until on or about the 4th day of October, A.D. 1874, when it was, by mutual 
understanding and agreement, terminated; and thereafter, by like understanding and 
agreement, your petitioner and the said J. T. Landreau stood in relation to the assets of the 
partnership as joint owners, each being entitled to an equal undivided one-half interest 
therein, with the sole right of the control and disposal of his own interest. 

And your petitioner respectfully but confidently asserts that the failure of the Government 
of Peru to carry out its obligations incurred by the terms of the compromise of “concession” 
and its subsequent attempt to annul it, restored ipso facto J. T. Landreau and your peti- ` 
tioner, as his copartner, to their rights as they originally existed. When these several stat~ 
utes and declaratory decrees are read and construed together, as the well-settled rules of law 
require (Laws pari materia must be construed with reference to each other—Bacon’s Abridg- 
ment, Statute 13), your petitioner submits the conclusion irresistibly follows, that J. T. 
Landreau and your petitioner became the equitable owners of one-third of the guano de- 
posits upon discovery thereof, and the legal owners of such one-third when made known to 
and accepted by Peru; that thereby a lien was created, not merely upon the deposits of 
guano whilst they remained undisturbed, but upon their removal or sale continued and 
attached to the proceeds thereof. 

VI 


Your petitioner submits the following propositions as consistent with the principles of 
public justice, law, and equity; that when Peru found it convenient and to her advantage to 
declare the contract of October, 1865, null and void (although appropriating to herself the 
fruits of the arduous labors, many sacrifices, and large expenditures incident to the explora- 
tions of J. T. Landreau), your petitioner and his copartner were remitted to their rights 
under their original contract, and restored to the status thereunder, which entitled them to 
receive one-third of the deposits of guano discovered and made known, or to one-third of 

. the proceeds thereof if such deposits had been removed or sold. 


And the second and third of the conclusions in this petition by Célestin 
were as follows: 
II 


That he was an equal copartner of Jean Théophile Landreau, deceased, a citizen of France, 
* in his ownership of the one-third part of the certain properties belonging to the Government 
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of Peru, to wit, divers valuable deposits of guano, theretofore unknown, to which he was 
entitled, under and by Virtue of the laws of Peru, as discoverer, and which he duly made 
known to it, and which were duly accepted by the Government of Peru in compliance with 
the laws thereof. 


II 


That such copartnership continued in full force and effect until on or about the 4th day of 
. October A.D. 1874, when it was terminated by mutual understanding and agreement; and 
that thereafter they, to wit, your petitioner and the said Jean Théophile Landreau, became 
and remained the joint owners in said property interest, each being entitled to an equal 
undivided one-half interest therein, with the sole right of the control and disposal of his own 
interest, until he, the petitioner, became the owner of said interests as aforesaid. 


This petition contains a good deal of argument intended to support these 
contentions. The full print of the petition has been supplied to the Com- 
mission. 

The circumstances, however, are somewhat different as regards Théophile 
Landreau. 

In 1875, Théophile Landreau brought a suit based on the contract of 1865 
against the Peruvian Government, in which he asked for the account of the 
` gales of guano in order that he might claim the ten per cent of the net pro- 
ceeds in accordance with that contract. This was prayed in respect of the 
deposits known as Ballestas and Chanavaya as well as the other deposits 
denounced by Théophile, which might have been worked. Célestin is not 
mentioned in these proceedings and there is nothing to show that he was in 
` any way privy to them. This suit is certainly strong evidence that Théo- 
` phile Landreau had not accepted the repudiation of the contract of 1865. 
The suit lasted for three years and was decided against Théophile in all the 
courts, the ultimate decision being in 1878. A copy of the record has been 
supplied to this Commission. 

Théophile further joined with Célestin in a protest of 31st October 1882 
(Peruvian Case, pages 144-145) addressed to the Minister of France in 
Peru, in which they claim to be creditors of Peru for a sum of nine million 
dollars in virtue of the contract of 1865 and the Supreme Decree therein set 
out. They protest against a sale by the Chilian Government at Santiago 
of a million tons of guano to their prejudice as creditors of Peru. This pro- 
- test was signed by Théophile, and by Célestin “avec approbation mutuelle”. 

Finally, in 1892, Théophile, treating the contract of 1865 as belonging 
entirely to himself, released the Government of Peru from all obligations 
under it in consideration of payment in bonds and cash. There could not 
be a more definite assertion of the continued existence of that contract. 
Célestin was no party to this release in any form. There is no proof that 
he knew of it at the time, but in all probability he came to know of it soon 
after Théophile’s death. In a letter to Célestin’s attorney at Washington 
(Mr. Collier) from the United States Consul at Callao (Jastremsky) dated 
21st November 1894, it is mentioned that Théophile had compromised his 
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large claim against the Government of Peru in consideration of sums making 
a total of thirty five thousand soles. 

In the Franco-Chilian Arbitration, held in pursuance of the convention 
between France and Chili, dated July 23, 1892 the Government of Peru 
filed a memoire dated February 1897, a copy of which has been put in evi- 
dence, and in this memoire the release is stated in the following terms: 

En effet, il suffit au Gouvernement de faire constater qu’il a payé a Jean-Théophile Lan- 
dreau le montant definitivement arrete a l’amiable des pretentions qu'il pouvait faire valoir 
contre le Perou, Le 17 septembre 1892, Jean-Théophile Landreau a donné en due forme. 


quittance definitive et sans reserve des pretentions pouvant resulter en sa faveur du contrat 
“conclu par lui avec le Gouvernement le 2 novembre 1865. 


Célestin was in this arbitration one of the claimants before the Commission. 

The absence of any protest by Célestin in respect of this release, in which 
Théophile treated himself as the sole owner of all rights in respect of the 
contract of 1865, is completely accounted for if Célestin had himself elected 
to treat that contract as at an end. It is only on this basis that the conduct 
of the brothers becomes intelligible. There are no doubt some claims made 
by Célestin together with Théophile which are inconsistent with a complete 
renunciation by Célestia of the 1865 contract, but on the balance of the 
whole evidence it appears to be established that he did so — the repudia- 
tion by Peru of that contract. 

There remains for examination under this head the correspondence 
between Théophile and Célestin, beginning with the letter of 1st December 
1865 (U. S. Case, page 132). There are no letters set out from Célestin, 
but the import of some of his letters may be collected from passages in 
Théophile’s. 

The letter of Ist December 1865 (U. S. Case, pages 132-183) informs 
Célestin of the 1865 contract, and the filing of Théophile’s list of deposits 
but adds that all operations had been stopped by the outbreak of a revolu- 
tion on the 6th November. He says that they must have patience and wait 
until things improve. 

In a letter of 1st September 1866, Théophile complains of the unworthy 
conduct of the government in ignoring his right, and says, ‘since the present 
Government is entirely absolute and arbitrary, it might well happen that 
` no attention is paid to my claim and that we shall be despoiled of what 
belongs to us. But I shall wait, if it is necessary, until there is another 
political upheaval and a Constitutional Government is established, to right 
things, and demand the fulfilment of my Contract of 2nd November 1865.” 

The next letter is of 27th May 1867 (U. S. Case, page 135) and complains 
of the unsatisfactory state of things. He says that “there is every reason 
to believe that the head of the State will now listen to the advice of the 
Chambers and do me justice”. 

In the Peruvian case at pages 164 to 167, there appear three additional 
letters not set out in the case for the United States. They are dated 24th 
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August 1867, 27th December 1867 and 26th April 1868. In the first of 
those letters Théophile expresses a very bad opinion of one member of the 
Peruvian Government and says that Congress is about to adjourn and ex- 
presses his apprehensions that the contract of 1865 will not be respected. 
In the second of these letters (pages 165-166) Théophile complains of the 
“wicked” proceedings of the government, and expresses hopes that some- 
thing may come of a new revolution which had just broken out. In the 
third of these letters, (pages 166-167) Théophile says that the new revolution 
has triumphed, but that there has been an outbreak of yellow fever, and 
expresses the hope that if he should die from that or any other cause, Cé- 
lestin would prosecute the claim through the United States. 

The next letter is dated 7th January 1869 (U. S. Case, page 137). In 
that letter Théophile thanks Célestin for all he is doing in the guano matter. 
He informs him that in October 1868 Congress had proclaimed Balta as. 
President. He says that he had a personal conference with the new Presi- 
dent, at which it was agreed that Théophile should resubmit his list of de- 
posits, and the President gave him his word of honor that he should be 
granted in cash a reward on all the amounts of guano. He says that he 
delivered his list with a petition on the next day to Mr. Calderon, (the Fi- 
nance Minister) who renewed the promise the President had given. Three 
days after, he says, he received a copy of the Decree of 12th December 1868 
which he sets out in this letter in extenso. He says that he does not believe 
this Decree to be just and sends a copy of the list of his discoveries which 
had appeared in Hl Peruano “for the purpose of ascertaining whether we 
ought to protest against the Decree or if we ought to accept it such as it is”. 

In his next letter (U. S. Case, pages 141-146) Théophile acknowledges 
the receipt from Célestin of an opinion by United States lawyers that the 
contract should be observed by the Government of Peru. He suggests an 
energetic protest to the government against the annulment. He goes on to 
say that it is useless to apply either to the courts or to the Legislative Cham- 
ber of Peru and that an appeal to the French Legation is not to be thought 
of. He asks Célestin to invoke the assistance of the United States, of which 
he says he is a citizen. In a postscript to this letter Théophile complains 
bitterly of the conduct of Pierola who had succeeded Calderon as Minister 
of Finance, saying that he tramples the contract of 1865 under foot and 
would not even recognize the Decree of 12th December 1868, and was throw- 
ing doubt on the novelty of Théophile’s discoveries. 

From Théophile’s next letter (28th February 1870, U. S. Case, page 147) 
it appears that Célestin had written to him advising that all means of justice 
and conciliation should be exhausted with the Government of Peru before 
invoking the protection of the United States. Théophile says in reply that 
nothing can be done in Peru and that Célestin should get a letter of recom- 
mendation to the Minister of the United States in Peru. 

There are two more letters from Théophile dated 14th December 1874 and 
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28th December 1874, which appear in the Peruvian case, pages 167 to 171. 
‘The first of these two letters (pages 167 to 170) contains many complaints 
of things in Peru and announces the postponement of his intended visit to 
the United States as a revolution is in progress in Peru which requires his 
' attention. The second of these letters has so far as it is material been 
already referred to. 

All that this correspondence shows is that Théophile was anxious that 
Célestin should get the United States Government to take action and that 
Théophile had no intention of abandoning the contract of 1865. 

The result on the whole appears to be that Célestin Landreau did, while 
Théophile did not, accept the cancellation by Peru of the contract of 1865. 

The present claim is on behalf of the representatives of Célestin in respect 
of the contract of 1865. As Célestin accepted the repudiation by Peru of 
the contract of 1865 and fell back on his rights under the laws of 1833 and 
1847, it follows that no claim can be made good by his representatives for 
damages for the breach of that contract or on the basis that damages are to 
be measured by the amount which Célestin would have received if the con- 
tract had been fulfilled. No claim is made in the present proceedings on the 
basis of the laws of 1833 and 1847. 

But it by no means follows that Peru escapes all liability. The claim is 
- stated in the protocol to be one “‘arising out of a Decree of 24th October 

1865 of the Government of Peru providing for the payment of rewards” 
for the discovery of guano deposits. The questions stated in the first ar- 
ticle for the decision of the tribunal are whether the release of 1892 elim- 
inated any claim by John Célestin Landreau “and if all claims were not 
thereby extinguished, then what sum if any is equitably due to the heirs or 
assigns of John Célestin Landreau”. ‘Equitably” in this connection 
means “‘in justice and fairness”. 

Tt was an integral part of the scheme of the Decree of 12th December 
1868 that the basis for a new contract regarding the guano deposits should 
be fixed by a special commission to be appointed for the purpose of examin- 
ing them. The Peruvian Government never did anything to give effect to 
this proposal. On the face of the decree it was contemplated that a new 
contract should take the place of the rescinded decree of 1865. This was 
entirely ignored. But as the terms of the new contract were never ascer- - 
tained, there are no materials for ascertaining damages for the failure of 
Peru in this respect. The matter had been allowed to remain rather in the 
sphere of honorable understanding than of binding obligation. 

But the Government of Peru did not confine themselves to a repudiation 
which is admitted to be wrongful of the contract.of 1865. The Government 
had received under that contract from Théophile Landreau lists of his dis- 
coveries of guano, and accepted them. It appears to be beyond doubt that 
the government, while repudiating the contract, proceeded to take advan” 
tage of Théophile’s discoveries by working for their own benefit the guano 
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contained in these deposits. From this there inevitably follows a liability 
to pay to Théophile Landreau, his representatives and assigns the fair value 
of the discoveries so communicated. The government got the information 
on the footing of the contract of 1865 and having repudiated that contract 
by the Decree of 12th December 1868 they are bound to pay on a quantum 
meruit for the discoveries which they appropriated for their own benefit. 

The principle on which the sum to be paid is to be computed is quite dif- 
ferent from that on which the sum would have been assessed if Celestin was 
entitled to claim payment on the footing of that contract. In that case the 
question would have been how much would have been earned by him in 
respect of his share in Théophile’s rights under the contract. The damages 
would have had to be assessed on the basis of what would have been payable 
in respect of the percentages on sales allowed by that contract. But as 
Célestin accepted the repudiation by Peru of that contract, the question is 
very different and is this: what was the fair value of the communication to 
Peru of the discoveries of guano which had been made by Théophile Lan- 
dreau? This raises a question very different from that of the value of the 
remuneration which had been stipulated for in that contract. 

The deposits were there and they would no doubt have been brought to 
the notice of the Peruvian Government sooner or later even if Théophile 
Landreau had never communicated any information about them. But of 
course the discovery by Landreau had a substantial value as bringing to the 
notice of the government deposits, the existence of which would not have 
been discovered, it may be, until at some indefinite date in the future. 

The value of these communications cannot in the nature of things be very 
accurately determined, but on the whole it appears that a sum of one hun- 
‘dred and twenty-five thousand gold American dollars should be allowed as 
representing Célestin’s thirty per cent share, and that this should be paid 
under the award. In making this estimate, we have not assumed that the 
' laws of 1833 and 1847 supplied the proper criterion of value. The law of 
1833 applied primarily to the property of suppressed convents and it is 
difficult to suppose that the words in Article 6 “‘or other properties belonging 
to the State by any title” can properly be read as applying to property so 
: entirely different in its nature as guano beds. Very little has been said 
about the law of 1847 and we do not think that it can be taken that the 
reward therein provided would be applicable in the present case. 

The right to be paid on a quantum meruit for these discoveries is a claim 
arising out of the Decree of 1865 within the meaning of the protocol. De- 
nouncements were made on the 3rd November 1865 and on the 9th Decem- 
ber 1868 with a supplementary denouncement on the 12th December 1868. 
When the wrongful repudiation by the Decree of 12th December 1868 had 
taken place, an obligation arose on the part of Peru to pay the fair value of 
these denouncements so far as Peru utilized them. This obligation, though 
it is not under the Decree, is one arising out of it upon the repudiation cou- 
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pled with the appropriation for the purpose of working of the information 
contained in the lists which had been supplied by Landreau. 

There were raised on behalf of Peru in answer to the claim three other 
points which called for notice. The first of these is the effect of the release 
of 16th September 1892, the second is Célestin Landreau’s French nation- 
ality of origin and the fact that he was not naturalized in the United States 
until 1867, and the third is the contention that the alleged assignment to 
Célestin of a share in his brother’s rights does not entitle him or ae repre- 
sentatives to make any claim against Peru. 

I. The release. In September 1892 Théophile Landreau gave a release to 
the Government of Peru: (See Peruvian Case, pages 128-133.) The 
instrument which he executed is dated 16th September 1892. It recites his 
. desire to settle the controversy which had arisen between him and the Gov- 
ernment of Peru arising out of the rescission of the contract of 2nd Novem- 
ber 1865, and acknowledges the good offices of the French Government 
through the Charge d’Affaires at Lima, with whose knowledge it is stated 
that the deed was executed. The instrument goes on (Peruvian Case, page 
129) to state, “I have agreed to cancel definitely-and irrevocably the rights. 
which in my favour have been derived or may be derived from the said 
Contract of 1865 in exchange for the handing over of the following amounts”. 
These amounts are 300,000 soles in bonds of the Peruvian internal debt and 
20,000 soles in cash. The instrument proceeds, “In consequence all the 
rights claimed by me in Peruvian guano arising from the said contract are 
now totally and finally cancelled, ete.” The instrument goes on: 

In the improbable case of there at any time appearing real or pretended assignees of my 
rights on the Peruvian guano, I also declare that what I cancel and is paid to me by this- 
deed are not only the rights that belong to me today, in view of the contract of 1865, but the 
plentitude of such as that obligation granted me in the supreme decree of October 24, of 


the same year (1865) in which no one but myself has a right to interfere and of which the 
Government of Peru is unaware of there existing any sale or transfer of any kind. 


This deed was executed by Théophile on the 16th September 1892, and 
there is annexed a Supreme Resolution of the Government of Peru of the 
same date (pages 130-131). This resolution refers to the Decree of 24th 
October and the contract of 2nd November 1865. This second clause 
makes reference to the resolution of 12th December 1868 and alleges that 
it does not “‘exactly mean the absolute cancelment of the rights acquired by 
the interested party on making the denouncement”. The third paragraph 
refers to the acceptance by the Decree of 12th December 1868 of the de- 
nouncements and also to the commission ordered for examination of the 
deposits, and states that Landreau was requested to indicate the price he 
asked. Paragraph 4 enumerates certain deposits as having been discovered 
by Landreau “from which there have been extracted or may be extracted 
now—over 2 million tons of guano”. Paragraph 7 states that there was 
nothing contrary to law in the contract of 1865 and adds “nor is it possible 
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to contend that Contracts of that nature can be rescinded without previous 

judgment of the Courts”. Paragraph 8 states that Landreau had a right 

to diplomatie intervention as he had failed to obtain redress against the 

decision of the contract either from Congress or from the Supreme Court. 

Paragraph 10 states that the French Government had insisted on this matter , 
being resolved upon and provides that the payment stipulated should be 

placed at the disposal of the interested party by the intermediary, the 

French Legation at Lima. 

These are somewhat remarkable documents, but although it appears that 
at this date Théophile Landreau was then ill and an inmate as paying pa- 
tient of a hospital at Lima, there is no ground for contending, and it has not 
been contended, that the execution by him was other than valid. 

Did this release affect Célestin? On the face of it it clearly does not, it 
is a release only.of Théophile’s interest in the contract. 

It is true that it is stated in the release and in the accompanying resolution 
that there had been no assignment and that the whole interest was in Théo- 
phile. The Peruvian Government had in fact notice that thirty per cent 
of the claim had been assigned to Célestin. 

Of course, if there was anything to show that Célestin knew of this release 
at the time of its execution and abstained from putting forward his claim, 
he and his representatives would be estopped from making any claim against 
the Peruvian Government, but there is nothing to show that there was any 
such acquiescence in this transaction by Célestin. Théophile lived for 
nearly two years after the release, but it does not appear whether or not he 
informed Célestin that he had thus affected to dispose of the whole interest 
in the contract. Célestin was the heir of Théophile and in all probability 

.he must have come to know of the release soon after Théophile’s death in 
1894. But there is no sufficient foundation for inferring that Célestin’s 
representatives are estopped by any conduct on his part from asserting the 
right to their thirty per cent share. ' 

It follows that this release does not prejudice the present claim. 

II. Célestin’s nationality. A good deal of argument was addressed to the 
tribunal upon this point. It was contended that the claim was one which 
had accrued to. him while he was still a French subject and that his subse- 
quent naturalization as a citizen of the United States did not justify the 
United States in taking up his case. 

It is difficult to appreciate this argument. Asa matter of fact the United 
States have taken up the case and by the agreement between the United 
States and Peru embodied in the protocol, this Tribunal is asked to decide 
upon the claim. The fact that any claim had accrued before naturalization 
might form one element to be considered by the United States before decid- 
ing to take up the case, but it is quite impossible to say that it would on 
such ground, be ultra vires of the United States to take it up. This tribunal 
eannot enter into the question whether it was proper for the United States 


JUDICIAL DECISIONS 173 


Government to take up this case. All that the tribunal has to do is to de- 
cide the dispute in the terms of the protocol. It may- be added that al- 
though the contract of 1863 was before Célestin’s naturalization in the 
United States, a good deal of what took place in connection with the claim 
was after that date. 

` III. Validity of the Assignment. It is contended that the assignment 
does not entitle Célestin, the assignee, to proceed against Peru in respect of 
the share in the claim assigned to him and that for this purpose it would 
have been necessary that Célestin should have received from Peru an admis- 
sion of his right as an assignee, in other words, that there should have been 
in the language of English law, an attornment by Peru to Célestin as as- 
signee. 

It is not necessary for this purpose to decide what may be the municipal 
law of Peru as to assignment of contract rights. There is no doubt that 
Théophile had, in consideration of Célestin’s advances to him, bound him- 
self to pay over to Célestin a certain share in anything Théophile should 
receive from the Peruvian Government in respect of his discoveries of guano. 
Whatever may be the municipal law of Peru as to such assignments, it is 
clear that as between the two brothers Célestin was entitled under the ul- 
timate readjustment to thirty per cent of Théophile’s claim, and that this 
was known to the Government of Peru. We are not embarrassed by any 
technicalities of municipal law. It is clear that in all justice and fairness 
Peru was bound to pay to Célestin his quota under the readjustment and. 
could not set up as against him any payment to or settlement with any 
other person not authorized by Célestin to receive it. Mr. Francis Thomas, 
of the United States Legation, in transmitting the protest against the 
Decree of 21st April 1874, informed the Peruvian Government of Célestin’s 
interest (U. S. Case, page 209). The interest of Célestin is from time to 
time referred to in the correspondence with the Peruvian Government. 
The document by which, on 29th October 1875, the Landreau brothers 
readjusted their respective interests was formally notified to the Government 
of Peru by the Legation of the United States at Lima on the 20th August 
1877. 

There is one other point which is mentioned only to show that it has not 
` been overlooked by the tribunal. It was contended for Peru that the ex- 
istence of guano off the coast of Peru was a notorious fact and that there was 
no true discovery. It is however quite clear that there might be discovery 
as to the localities in which deposits existed. We are not called upon to 
determine as to the merits of Théophile Landreau as a discoverer, but it is 
clear that his ‘‘denouncements” were accepted by Peru. This point en- 
tirely fails. 


BOOK REVIEWS AND NOTES * 


The Foreign Relations of China, A History and Survey. By Mingchien Joshua 
Bau. (Revised and enlarged edition.) New York: Fleming H. Revell 
& Co., 1922. pp. xii, 541. $4.00. : 


“The purpose of this book is to study the foreign relations of China and 
to work out for her a policy” (Preface). Beginning with a sketch of China’s 
: diplomatic history, in four chapters, the author proceeds to separate exami- 
nations of the China policies of the great Powers: to those of Russia, France, 
Germany, Great Britain and the United States, one chapter each; to that of 
_ Japan, eight chapters. He then devotes to ‘impairments of China’s sover- 
eignty” six chapters; to “problems which have arisen since the War” five 
chapters; and to “a foreign policy for China” five chapters. : 

For point after point in China’s contacts, Dr. Bau gives the historical 
background, states the problem and considers what may be done. The 
book is a multum in parvo; it excels in digest, tabulation and summarization 
of essential facts and in statement of principles. It does credit to the supe- 
rior training which the author has had in methods of research and orderly 
presentation. 

Among faults and errors,—there is a certain unevenness in the quality of 
the chapters; there are certain references to secondary sources where there 
might readily be cited the original; there are certain statements loosely 
optimistic regarding certain activities at given moments; there is an oc- 
casional rhetorical flight, such as, ‘‘Chinese nationalism . . . burst out 
in magnificent exuberance” (p. 84). Statements made concerning the 
Inspectorate-General of Chinese Maritime Customs (pp. 142 and 223) are 
` readily open to challenge. Certain statements with regard to Port Arthur 

(p. 41), to the French demands of April 1898 (p. 41), to the American China 
Development Company (p. 45), to Hay’s motives in 1899 (p. 45), and to the 
New Banking Consortium (pp. 85, 89), are not absolutely accurate. 
The author’s point of view is both national and international. He is 
' concerned not alone for the rights and interests of China, but for those of 
other Asiatic states and of all peoples who have relations with and problems 
in Asia. He devotes much attention to Japanese-Chinese relations, but 
without bitterness or sentimentality. His suggestions both to his own 
people and to the Japanese should prove valuable. He believes that hence- 
forth Japan will “bury” her policy of territorial expansion but will still aim 
_ to carry out the policy of economic predominance and paramount influence 
in China. 

The chapter on the policy of the United States in China is especially satis- 

*The JouRNAL assumes no responsibility for the views expressed in signed or unsigned 
book reviews or notes. 
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factory in its critical analysis and logical technique. Dr. Bau brings out 
here and elsewhere, clearly and emphatically, the fact that the “open door” 
policy for China involves two features, the principle of equality of com- 
mercial opportunity, and the corollary principle of preservation of China’s 
sovereignty and territorial and administrative integrity. There is evidence 
at various points in the book of the author’s clear understanding of the true 
character of the Monroe Doctrine and of the possibilities and limitations in 
reference to the application of a similar doctrine to the situation in Asia. 

In the group of chapters on impairments of China’s sovereignty, Dr. 
Bau traces concisely the origin and operation in China of extra-territoriality 
and consular jurisdiction, concessions and settlements, leased territories, 
spheres of influence, tariff restrictions, and the use of the most-favored-nation 
clause. He explains the disadvantages to China, as the Chinese conceive 
them, of each, and in some cases the advantages. The views expressed 
with regard to the rights of the lessor state, in connection with leased terri- 
tories (pp. 332-333); with regard to the ‘“non-alienation”’ declarations 
(p. 345); and with regard to probable operation of the Consortium (p. 347) 
are especially interesting. The chapter on the most-favored-nation clause 
goes somewhat afield, but the author makes a very telling explanation of. 
various real abuses which have grown up in the invocation and application 
of the clause in relations with the Chinese. 

Elsewhere two whole chapters are given to the Consortium and one to 
China and the League of Nations. 

Taken together, the chapters on German policy and on the Shantung ques- 
tion constitute perhaps the most complete study of the legal aspects of the 
Shantung controversy that has yet been published. Dr. Bau’s view is, 
as might be expected of a Chinese, that the Japanese had no right to be in 
Shantung at the end of the War and that the Paris Conference awarded to 
Japan “rights not of Germany, but of China”. He considers, however, 
that the agreement reached at Washington in 1922 renders the question no 
longer a political issue. In a separate chapter there appears an excellent 
brief summary of the work of the Washington Conference in reference to 
China. Among other observations: “The Powers adopted a resolution 

which clearly outlawed the practice of the sphere of influence” (p. 348); 
~ and the Conference worked out four principles by which China’s “place as 
a sovereign nation . . . is safeguarded” (p. 491). 

The last five chapters deal with the problem’ of a “foreign policy for 
China” : preservation, recovery, the Golden Rule, world welfare, conciliation 
of Japan. In the fourth of these Dr. Bau enunciates what might be called 
a Chinese Monroe Doctrine (p. 516): “China is the mother of Far Eastern 
civilization. . . . There is, therefore, a community of interest or a 
family of states in the Far East which is distinct from those in other parts 
of the world” (p. 517). “China . . . . should undertake the solemn 
obligation to preserve and protect the integrity and liberty of the members 
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of this great family” (p. 517). China should participate actively in the 
League of Nations, should contribute to world civilization, should choose 
the pathway of service (pp. 518-519). Japan possesses the possibility of 
becoming a most valuable friend, if not the best friend, of China (last chap- 

ter). . i 
This book has been highly praised, and deservedly, in many quarters. 
Considering the text, the footnote references and the amendments and index 
of the second edition, it will rank with the most useful works—there is no | 
other so complete in one volume—on this subject that have appeared in 
English from any source whatever. 
i S. K.H. 


The Treaty of Ancon in the Light of International Law. By Victor Andres ' 
Belaunde. Washington, D. C. pp. 108. 


This attractively printed little volume from the pen of a professor at the 
- oldest university in America appeared at the time of the Chilean-Peruvian 
conference in Washington in the summer of 1922, and is admittedly an ex 
parte statement of Peru’s attitude on the Tacna-Arica controversy and 
other questions arising out of the War of the Pacific and its settlement. The 
author is well qualified for the task he has undertaken, as in 1909 he was 
charged by the Minister of Foreign Relations, Dr. Porras, to review the 
arguments contained in the Chilean Libro Rojo, written by Dr. Alejandro 
Alvarez, Counsellor of the Ministry of Foreign Relations of Chile. Al- 
though Professor Belaunde’s labors in this direction were completed shortly 
thereafter, the conflict arising out of the Argentine award of 1909 with the 
subsequent negotiations with Bolivia, the treaty with Brazil and the inci- 
dents of the Ecuadorian-Peruvian arbitration delayed the publication of his 
work until 1919, when it appeared under the title, Nuestra Cuestión con 
Chile. . 
In the present work the author aims to prove several theses. The treaty 
of Ancon, he says, had incurable vices of origin: 


First, because it was signed by an illegitimate government and rati- 
fied by an assembly in which the Peruvian departments or provinces 
not occupied by the enemy were not represented; second, because it 
embodied the consecration of an unjustifiable conquest of territories - 
foreign to the object of the struggle and essential for the economic and 
political life of the vanquished country against the expressed will of 
their inhabitants; third, because it imposed an immoral and absurdly.. 
exorbitant war indemnity; fourth, because it violated the indisputable 
principle of respecting the mortgage incumbrances which weighed upon 
the ceded territories; and, fifth, because, without liquidating the prob- 
lems of the war, it opened up a new problem which was to permit the 
victor to continue its policy of hostility and oppression against the van- 
quished. 


BOOK REVIEWS 177 


Next he maintains that Chile violated the very treaty which it imposed 
and that, since the treaty was indivisible, the violation of the third clause 
nullified the entire treaty. In conclusion he suggests a juridical solution of 
the problem of the Pacific. 
' ‘It is not necessary to repeat here the history of the Tacna-Arica contro- 
versy, as the facts are either well known or easily accessible. The informed 
reader without any prejudice knows just how much difficulty the author had 
in proving his contentions. Suffice it to say that he has argued his case well. 
His style is very clear and concise and, like the good lawyer that he is, he 
supports his statements by well-chosen selections from authorities, from 
Vattel, through Wheaton and Halleck, down to Phillipson, Fiore, de Louter, 
Oppenheim, Calvo and a host of others, including this JOURNAL and the 
novateur Foulke. 
HERBERT F. WRIGHT. 


War Powers of the Executive in the United States. By Clarence A. Berdahl. 
University of Illinois Studies in the Social Sciences. Urbana: University 
of Illinois, 1921. pp. ii, 296. $2.25. 


In this book, Dr. Berdahl has covered a distinct field of constitutional 
law and covered it so well that no one will have to do it over again for some 
. time. Aside from the standard treatises on constitutional law and American 
- government, which usually handle the war powers of the President with 
brevity, Dr. Berdahl has made use of treatises on military law, such as Whit- 
ing, Birkhimer, and Davis, treatises on the control of foreign relations such 
as Crandall, Corwin and Butler, and treatises on the Presidency.such as 
Finley-Sanderson and Taft. But none of these covered all phases of the 
‘subject, nor did any of them relate practices of the World War to earlier 
precedents. Had he merely classified the pertinent material from these 

works, and brought the whole up to date, his work would have been well 
~ worth doing. But he has done much more. By an independent examina- 
tion of the records of the ‘federal convention, congressional debates, state 
papers, court reports and the writings of presidents and other statesmen he 
has unearthed new precedents and opinions which make his book an original 
"contribution to the subject. 

After dealing with the general constitutional principles governing the 
President’s powers, Dr. Berdahl divides the book into four parts dealing 
respectively with ‘Powers Relating to the Beginning of War”, “ Military 
‘ Powers in Time of War”, “Civil Powers in Time of War”, and “Powers 
Relating to the Termination of War”. Each of these is divided into three 

1 Cf. H. F. Wright, “The Tacna-Arica Controversy”, in The Catholic World, June, 1922, 
pp. 390-397; and the editorial in this JOURNAL, supra, p. 82. The effect of the Ancon 
settlement upon the finances of Chile are ably set forth in Guillermo Subercaseaux, The 


Monetary and Banking Policy of Chile (Oxford, 1922), which contains valuable statistical 
material. 
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or four chapters which are in turn subdivided so as to present the subject 
in a clear and logical order. The subdivision headings given in the table of 
contents, appear, however, in only one chapter of the book (XII). 

The writer points out the extensive war powers derived from the Presi- 
dent’s independent constitutional position as commander-in-chief of the 
army and navy and as chief executive. No less remarkable, however, are 
his war powers derived from his conduct of foreign relations and his power to 
advise Congress on the state of the Union. Under the first he may make 
war inevitable (p. 34) and under the latter he has always succeeded in keep- 
ing Congress to his policy with respect to war (p. 93). Thus Adams pre- 
vented a war after the X Y Z episode of 1798 as did Jefferson after the 
Leopard and Chesapeake affair of 1807, though in both cases Congress was 
anxious to act. On the other hand, Madison permitted Congress to declare 
war in 1812, as did McKinley in 1898, while Polk actually manoeuvred 
Congress into a declaration in 1846. In all of these cases, Dr. Berdahl 
believes the President might have prevented war. The same presidential 
influence was manifest during the World War in which President Wilson 
restrained a declaration of war against Germany until after his own recom- 
mendation in April, 1917, against Austria until December of the same year 
and against Turkey and Bulgaria altogether though some senators and 
representatives seem to have desired hostilities against those countries 
(p. 98). f 

In this connection it is of interest to notice the apparent power of the 
President to define the reasons for a declaration of war as required by the 
TIX Hague Convention of 1907. Congress undoubtedly might state such 
reasons in its declaration, but in practice it has not done so, consequently: 

The President, rather than Congress, is now regarded, both at home 
and abroad, as the spokesman of the nation with regard to the reasons 


and objects of a war, and his statements have been generally accepted 
as committing the nation to the policies therein laid down (p. 95). 


In chapters entitled “Military Measures Short of War” (p. 48) and 
“Power of Defense” (p. 58) Dr. Berdahl shows well the extensive power of 
the President to conduct military operations against foreign states and 
within foreign territory without a congressional declaration. Even more 
remarkable have been his assumptions of power on several occasions to call 
for volunteers without congressional authority, although the Constitution 
gives Congress alone power “to raise and support armies”. Dr. Berdahl 
recognizes these acts as beyond the President’s power, but: 

If these steps appear necessary to save the government, as they were 


said by Lincoln to be necessary in 1861, popular opinion will undoubt- 
edly sustain the President, as it did then (p. 111). 


The book has been carefully done and the reviewer finds most of the 
conclusions sound. A few exceptions may, however, be made. Thus we 
read: > 
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Through the military commissions he (the President) controls the 
administration of justice in war time, not only in the theatre of active 
operations, but also in places declared by him to require the institution 
of martial law, and extending to all classes of civilians as well as to 
military persons (p. 147). 


This statement seems rather broad in view of Ex parte Milligan (4 Wall. 2). 
The assertion that: ‘Neither the President nor any military commander 
can establish a court in such occupied territory to adjudicate prize cases or 
to administer the law of nations” (p. 164), though paraphrased from a 
Supreme Court decision should be followed by the qualification “at sea” 
since the President can undoubtedly establish military commissions for 
administering the international law of land warfare in occupied territory. 
The implication that the President’s powers as commander-in-chief of the 
army and navy are exercisable only in time of war (p. 265) is unwarranted 
as Dr. Berdahl himself indicates in earlier chapters (III and IV). The 
reviewer was surprised to find no mention of the President’s power under 
statute to call forth the militia in the chapter dealing with “Power to raise 
and organize the armed forces” but discovered that it was treated later in 
the chapter entitled, “Powers of Command” (p. 181). There is an apparent 
discrepancy, however, between the statement that the President was au- 
thorized to draft the National Guard organizations for service in Europe in 
1917 (p. 107) and the assertion that “the militia cannot as such be sent out 
of the United States for the purposes of foreign war” (p. 134). This would 
have been cleared up had Dr. Berdahl explained the subterfuge in the Na- 
tional Defense Act of 1916 whereby the National Guard by enlistment con- 
tracts became liable to automatic draft in the national army and dismissal 
from the militia upon the authorization of Congress. (89 Stat. 201, 211, 
secs. 70, 111.) 

In connection with discussion of the Alien Act of 1798, notice might well 
have been taken of the similar alien deportation act of 1918. The omission 
stands out because of the care with which the writer has generally included 
all acts and incidents pertinent to his subject. 

On the recently mooted question of the power to terminate war, Dr. 
Berdahl concludes that it resides in the treaty-making power alone (p. 231), 
though he refers to the Presidential proclamations terminating the Civil War 
and the resolution of Congress for terminating the wars with Germany and 
Austria still pending at the time he wrote. He appears to have been misled 
by his initial assumption that wars to which the United States has been a 
party have never terminated by “simple cessation of hostilities” or by 
conquest, annihilation of the enemy government and annexation of his terri- 
tory (p. 223). The Civil War, termination of which was recognized by the 
President, is an example of the latter, while the World War illustrates the 
former. Both President Harding and Senator Lodge recognized that the 
Congressional resolution of July 2, 1921, would not terminate it, unless 
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evidence were forthcoming of the acceptance of that resolution by the enemy. . 
After conclusion of treaties with Germany, Austria, and Hungary, President 
Harding recognized such acceptance and on November 14, 1921, proclaimed 
the termination of war as of July 2, thus in effect recognizing tacit consent 
to termination by cessation of hostilities. 

Not the least interesting portion of the book is that dealing with the 
President’s civil powers in time of war. The complexity of food, fuel, rail- 
road and telegraph administration, war trade, war industries, and shipping 
boards, the alien property custodian, etc., bewildered the casual onlooker 
who will be pleased to have these matters succinctly stated and brought 
into relation to similar developments of earlier wars. The President’s in- 
fluence in this phase of war work endorses the suggestion made by Senator 
Harding of Ohio in August, 1917: 

What the United States needs and what it must have if it is to win 
the war is a supreme dictator, with sole control of and sole responsi- 
bility for, every phase of war activity, and this today means practically ` 
every phase of government. Not only does this country need such a 
dictator, in my opinion it is sure to have one before the war goes much 
further. . . . The sooner it comes the better for all of us. . 


For supreme dictator at the present moment there is but one possible 
man, the President of the United States (pp. 18-19). 


It also justifies Dr. Berdahl’s conclusion that while there has been a 
tendency to increase the war powers of the Executive there has also been 
a tendency to pay more respect to constitutional forms: 

Thus while President Wilson undoubtedly exercised a vastly greater 
power during the recent World War than did President Lincoln during 
the Civil War, he was careful to consult with Congress almost con- 
tinuously during the war, and to secure express authority from that _ 
body in almost every case where there might be any doubt as to his 
own power to act without such authority; while President Lincoln, in 
cases of doubtful authority and even of undoubted lack of authority, 
such as increasing the regular armed forces, suspending the writ of 
habeas corpus, and issuing the emancipation proclamation, usually 
acted first and secured the sanction of law afterwards if at all (p. 268). 


Quincy WRIGHT. 


Theorie des Staatsgebietes entwickelt aus der Lehre von den lokalen Kompetenzen. - 
der Staatsperson. By Walter Henrich. Vienna and Leipzig: Hélder- 
Pichler-Tempsky A. G., G. Freytag G. m. b. H., 1922. pp. x, 152. 


Walter Henrich, doctor of philosophy and law and ministerial vice-secretary 
at Vienna, deals in this monograph with the problem of state territory from 
the point of view of the jurist. He argues against the theory of the tripartite 
division of the state, commonly held by German scholars, which separates the 
state into three heterogeneous component parts, namely, territory, popula- 
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tion and power. ‘The two prevailing tendencies with regard to the theory of 
territory, embodied in the theory of physical extent or space and the theory 
of object, are analyzed and it is shown that the former is not a juridical doe- 
trine at all butis sociological in character, while the latter, although apply- 
ing the methods of jurisprudence, is under the influence of the old patrimonial 
conception of the state and considers the territory of the state as being 
something quite apart from and independent of the state as a juridical 
person. The author endeavors to show that from the point of view of 
public law the territory of the state is neither a piece of earth, in the sense 
of political geography, nor an object in the sense of property in private law, 
but must be conceived as a “local competency of the state as a juridical 
person.” Dr. Henrich presents evidence of an inchoate ‘doctrine of com- 
petency” in German writers and develops therefrom his conclusion that as 
_ far as jurisprudence is concerned, the territory of the state is nothing but 
a collective expression for the various local competencies of the state organs. 

In the second part of his work the author applies his results to marginal 
seas, condominium, colonies, federal states, the high seas and the air. He 
devotes a special chapter to limitations of territorial sovereignty, such as 
state servitudes, and concludes his work with a discussion of territorial 
modifications and the succession of states. 

Dr. Henrich promises to supplement his work as soon as possible with a 
more detailed study of the various theories of territory, and thus to lend 
_ increased weight to his argument. 

Epwin H. ZEYDEL. 


Nationality and its Problems. By Sydney Herbert. London: Methuen & 
Co., Ltd., 1920. pp. ix, 173. 


The purpose of this little volume by Sydney Herbert, Assistant Lecturer 
in the University College of Wales, Aberystwyth, is to clear up vague ideas 
as to what nationality is by examining its origins and nature, analyzing its 
influence as a political force and discussing its probable future in the light 
of modern social developments. After considering the definitions and con- 
` ceptions of the term as found in a host of writers, among them Muir, Bryce, 
W. L. George, Zangwill, Toynbee, Rose, Zimmern and Ernest Renan, the 
author evolves his own definition. Borrowing a phrase from the sociologist, 
Professor Giddings, he says tentatively that nationality is “consciousness 
of kind”. But this broad description must be circumscribed. -Race and 
nationality, for instance, are not synonymous, since no nation is racially 
homogeneous. Nor are state and nation identical concepts, the former 
being bound together by political allegiance, while the latter is not so con- 
stituted. Besides being superior to political allegiance, nationality tran- 
scends religious belief and economic interest and is related to a definite home- 
- country. Finally, it involves a tradition based upon the memory of common 
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sufferings and achievements. All these and similar considerations lead 
Herbert up to his carefully wrought definition of a nation as being a social 
group linked together, irrespective of its political allegiance, opinions, 
religious beliefs and economic interests, by a consciousness of kind which 
springs from the tradition evoked by the group’s historic past and is directly 
related to a definite home-country. This consciousness of kind should make 
for genuine solidarity and for the elimination or attenuation of social strife. 
Membership in the nation presupposes reception and conscious choice. 

Having thus given us a clear conception of what nationality is, the author 
develops its growth and checkered career. From the pack of primitive men 
hunting food together, from the more highly developed tribe possessing 
domesticated animals, and from the still more highly civilized territorial 
form of society, devoting its energies to agriculture, there gradually emerged 
the civilizations of Judea and Greece with their first foreshadowings of na- 
tionality. The Roman Empire, entirely anti-national in its spirit, was in- 
advertently and unintentionally destroyed by the Germanic tribes, and 
only on its ruins could the modern nations be built. The Middle Ages pre- 
sent signs of incipient nationality. Thus, we find French poets in the days 
of Philip Augustus singing of “sweet France”, and, it might be added, the 
German lyric poet, Walther von der Vogelweide, praising his native land 
beyond all others. We have also the example of Scotland in the thirteenth 
century, we note the universities of the time organizing on the basis of na- 
tions, and we are reminded of the instances of Jeanne d’Arc and of the Huss- 
` ite movement. Then in Machiavelli’s Prince the spirit of nationality may 
be recognized even more completely. The Reformation, however, was far 
from purely national in character, and the wars of religion which came in its 
wake had different results in France, Holland, England and Germany. The 
Age of the Old Régime which followed and secured its best expression under 
_ Louis XIV, Frederick the Great and Voltaire, ignored nationality and tram- 
pled on liberty. Reaction took place in the form of the French Revolution, 
and with it the idea of nationality acquired its present-day importance. 
Although the doctrines of the Revolution were universal and cosmopolitan, 
applicable to mankind in general, the movement shattered the framework 
of existing society by introducing the theory of the consent of the governed, 
and thus, serving as an example for others to follow, gave birth to modern 
nationalism. The Napoleonic era helped to strengthen the idea by forcing 
it upon Napoleon’s enemies as the only available weapon against their ag- 
gressor. Checked once more by the reactionary Congress of Vienna and 
` the Holy Alliance, it slowly gained momentum again during the nineteenth 
century, which witnessed the gradual rise of Greece, Belgium, the Balkans, 
Italy and Germany as nations. The Great War finally brought about a 
crisis in the question of nationality, wntil today it has become one of the 
major problems confronting mankind. 

A consideration of nationality in its relation to politics brings out Mr. 


BOOK REVIEWS 183 


Herbert’s conviction that the former need not necessarily have a progressive 
character, and that it should not invade the field of politics. Four types of 
the national movement during the nineteenth century, the Greek, the Italian 
with Mazzini’s theory of nationality, the German and the Hungarian, are 
discussed. It is shown that while neither the Greek nor the Italian struggle 
was essentially or solely national in character, the German and Hungarian 
national uprisings were purely political. Relying upon these examples as 
proof, the author asserts that a political policy directed by purely nationalist 
aims is inevitably oppressive. Nationalism allied with the modern theory 
of the state is the very definition of tyranny, for the ruling nationality of the 
state tends to reduce all other national groups within the state to a sub- 
ordinate condition. 

_ Having thus demonstrated the relation of nationality to politics, Mr.. 
Herbert proceeds to discuss the effect of the “Great Society’’—a term bor- 
rowed from the book by Graham Wallas bearing that title—upon national- 
ism. The “Great Society” is the social product of modern industrial life, 
of the age of national interdependence, of economic cosmopolitanism, of the 
“uprooted” or economic man. It is the society formed by the present-day 
industrial nomad who has been torn from his true environment by economic 
conditions and placed in the huge melting-pot, there to become something 
that he was not before. Mr. Herbert’s opinions on the possible ultimate 
result arising from the clash of these two incompatible phenomena, national- 
ism on the one hand, and the “Great Society” on the other, are very pro- 
nounced. He believes that nationalism has reached a serious crisis, that 
the ‘Great Society” with its process of human amalgamation and its revolu- 
tionary doctrines is threatening the ‘national idea. 

Nationality to the author is a good and necessary thing, as is any force 
that makes for genuine solidarity and for the alleviation of social strife. 
It must be preserved. Not in a political sense, however, but rather as a 
spiritual and educational force, ‘‘bound up”, to quote Professor Zimmern in 
his Nationality and Government, ‘with the question of corporate life, corpo- 
rate growth and corporate self-respect.” Nationalists should work in the 
schools, in the press, in the arts, in music and literature, not in a narrow 
chauvinistic spirit, but in a broad-minded way, borrowing freely what is 
best in other nationalities. The national minorities in every country must 
be protected and their rights guaranteed. The treaty between Poland and 
the Allied and Associated Powers with regard to the protection of national 
minorities in Poland affords a good example of how this should be done. 
But, more important than all treaties, written pledges or theoretical safe- 
guards of any kind, good sense, just principles and good-will must guide the 
nations in dealing with the vexing problem. To this extent, thinks the 
author, the nations are masters of their own destinies, as far as the question 
of nationalities is concerned. The nature of its solution will depend upon 
the spirit in which it is solved. 
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Mr. Herbert’s book is a good book. At certain points, to be sure, issue 
may be taken with his conclusions. We may, for example, quote his own 
definition of a nation in refutation of his point-blank statement that the Jews 
should now be considered a nation, since they are dominated no longer by 
the religious aspect. His argument here seems to be influenced by the 
recent questionable political efforts to reconstitute the Jewish nation in 
Palestine. We may also charge him with an apparent lack of familiarity 
with the German sources of his subject. But the work is based upon eternal 
verities and its conclusion is eminently sound. Therefore it deserves to 
be read. 

Epwin H. ZEYDEL. 


A Revision of the Treaty. By John Maynard Keynes. New York: Har- 
court, Brace and Company, 1922. pp. viii, 242. 


In this sequel to “The Economic Consequences of the Peace” ? Mr. Keynes 
reviews the developments arising out of the attempted execution of the 
Treaty of Versailles during the preceding two years and concludes that “the 
Reparation Chapter of the Treaty of Versailles is crumbling. There is 
little prospect now of the disastrous consequences of its fulfilment” (p. 9). 
After a chronicle of events and a statement of facts, including in an appendix 
the texts of various important documents relating to the execution of the 
treaty, the author suggests proposals of what ought to be done by way of 
revising the treaty and of other measures for the settlement of Europe. 

Mr. Keynes would limit the revision of the Treaty of Versailles to a simple 
stroke of the pen by replacing the Reparation Commission’s assessment of 
138 milliard gold marks as the amount which Germany is to pay with the 
sum of thirty-six milliard gold marks, The latter amount he estimates to 
represent damages and the Belgian debt to which “we are strictly entitled 
under the armistice terms’. The balance, which he says represents the 
claims to pensions and allowances, should be abandoned as dishonorable, 
and he devotes a special chapter (Chapter 5) to the subject of “The Le- 
gality of the Claim for Pensions”. Mr. Keynes believes that the sum of 
thirty-six milliard gold marks is probably within Germany’s theoretical 
capacity to pay, but he does not think it practicably obtainable over a 
period of thirty years. He recommends therefore, that, as a separate ar- 
rangement from the revision of the treaty, the British Empire should waive 
the whole of their claim against Germany, estimated at eleven milliard gold 
marks, with the exception of one milliard gold marks to be reserved to ease 
the financial problems of Austria and Poland. Furthermore, he proposes 
that Great Britain should undertake to square the claims of Italy (one mil- 
liard gold marks) and the minor claims (one milliard gold marks) against 
Germany by cancelling the British debt owing from them, thus leaving 


1 London, Macmillan and Company, 1919. 
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Germany to pay eighteen milliards to France and three milliards to Belgium 
{assuming that the United States foregoes the two milliards due to her). - 
This sum, he thinks, should be discharged by an annual payment of six per 
cent of the sum due (being five per cent interest and one per cent sinking 
fund) over a period of thirty years. 

As a part of the new settlement, Mr. Keynes proposes that the Allied 
troops be “withdrawn altogether from German territory, and all rights of 
invasion for whatever purpose waived, except by leave of a majority vote of 
the League of Nations. But in‘return, the British Empire and the United 
States should guarantee to France and Belgium all reasonable assistance, 
short of warfare, in securing satisfaction for their reduced claims; whilst 
Germany should guarantee the complete de-militarization of her territory 
west of the Rhine” (p. 188). 

A further feature of the scheme is the cancellation of the debts owing by 
the governments of Continental Europe to the United States. The debt of 
Great Britain to the United States is not dealt with. G.A. F 


Die Rechtsnatur des Völkerbundes. Eine rechtswissenschaftliche Untersuchung. 
By Dr. Heinrich Körling. Bigge, i.W.: Josefs-Druckerei, 1922. pp. 98. 


The author endeavors to analyze the League of Nations in its internal 
and external character in terms of legal principles, purposely avoiding all 
political considerations. As might be expected, the task leads him into the 
domain of legal philosophy and into speculations of a nature rarely met with 
among English or American authors. In order to understand the discus- 
sion, it is well to remember that the law and legislation of continental Europe 
is much more detailed than our own in the definition of various association 
types. There are many organizations in Germany recognized either by 
customary law or by separate legislative provisions, which with us would 
not be referred to as separate types but would be dealt with as “‘unincorpo- 
rated associations”. With this in mind, we may better appreciate the 
author’s endeavor to determine whether the League is to be viewed as a 
Verbandsperson, a Korporation, or some other group-form. He concludes 
that so far as the internal organization of the League is concerned, it has no 
legal personality whatever apart from the aggregate of all of its members, 
but externally it answers to the genus personenreciliche Gemeinschaft, and 
species leaning toward, though not strictly identical with, Gemeinschaft zur 
gesamten Hand (p. 79). The distinction is not without its practical bearing . 
because in respect to many particulars, reference is made only to “Members 
of the League”, whereas Articles 11, 22 and 28, of the Covenant speak of 
“the League”, ascribing to it separate legal personality with capacity to act 
separately from the aggregate of its members (pp. 52, 53). 

The author lays weight upon his conclusions that the League is nota 
league of states but a league of peoples (p. 82). . His argument that it cannot 
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represent a league of states because membership is not limited to fully in- 
dependent units but admits also certain colonies and dominions, must 
' not be accepted too literally. He is on surer ground in saying that the 
ordinary league of states is directed toward centralization of action, whereas 
the League of Nations is essentially expansive and universal (p. 87). 

There are interesting discussions of the effect of the Covenant upon the 
Treaty of Versailles. Some authors have held that as the Covenant is 
part of the Treaty and was drawn in contemplation of ratification by the 
United States, the entire Treaty may be invalid, a view which Dr. Körling 
does not share, except as to clauses which necessarily contemplate participa- 
tion by the United States (p. 30). His discussion generally is marked by 
great fairness. He is particularly generous when he accepts the view of the 
eminent Swiss jurist, Max Huber, that the faulty draftsmanship of the 
Covenant is due to Anglo-Saxon legal method, with its reliance upon future 
practice rather than upon systematic definition of powers (p. 34). Generally 
speaking, the author has relied only on German authorities. No reference 
` is made, however, to Schiicking & Wehberg’s important treatise published 
in 1921 (reviewed in this JOURNAL, 1922, p. 336), probably because the 
_ present work was written earlier and delayed in publication. 


ARTHUR K. Kuan. 


The Supreme Court in United States History. By Charles Warren. 3 vols. 
Boston: Little, Brown & Co., 1922. pp. v—540, vii-551, v-532. 


Our Changing Constitution. By Charles W. Pierson. Garden City, N. Y.: 
Doubleday Page & Co., 1922. pp. 181. 


These two books relate in large degree to the same general subject, both 
are historico-legal studies of the long struggle for supremacy between our 
. Federal and State Governments. Both authors are eminently qualified 
to perform the tasks they have respectively undertaken—each has treated 
the subject-matter of his work in a masterly manner, the one in three large 
volumes and the other in one small one. Taken together, the two books may 
well be called “‘the long and the short of it”. 

After the Gettysburg ceremonies in November, 1863, Mr. Everett, the 
orator of the day, in congratulating Mr. Lincoln on his memorable address, 
’ said: “I should be glad if I could flatter myself that I came as near to the 
central idea of the occasion in two hours as you did in two minutes.” Mr. 
© Lincoln graciously responded: “ You could not have been excused for making 
a short address, nor I a long one.” 

Mr. Warren’s three volumes of 1569 pages are none too long to inform the 
student in detail of the contemporaneous expressions of opinion regarding, 
and the immediate effect produced by, the numerous episodes related in 
his magnum opus. Mr. Pierson’s chatty little volume is long enough to give 
the busy reader a complete bird’s-eye view of the decisive battles of the 
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struggle which has gone on for over a century, is still going on, and must 
continue to go on. Neither book is a “law book” within the usual sense 
of that term; but no law library is now complete which does not have both 
books on its shelves. 

Students of American constitutional law owe Mr. Warren a debt of grati- 
tude, not only for the instructive information which his diligent search for 

` contemporaneous expression of opinion has placed at their disposal, but also 
for the interesting manner in which he has unfolded it. Every important 
statement can be verified by the numerous references to the original sources 
from which the information was obtained. 

Mr. Warren and Mr. Pierson both draw the same conclusion as to the 
constant expansion of Federal power, and the corresponding contraction of 
the power of the States. They show how the pendulum has swung and is 
still swinging, but with constantly longer beats, toward the Federal side. 
Both seem to think the growth of the one, and the waning of the other, has 
been beyond that contemplated by the framers of the Constitution. Both 
seem to think that there has been some change in our basic government be- 
yond that effected by the amendments. Mr. Pierson crystallizes his opinion ` 
that there has actually been a change in our form of government in the very 
title of his book, “Our Changing Constitution”. Both authors have ren- 
dered a great service to the country in demonstrating that whatever part 
the Supreme Court of the United States has had in the development of 
Federal power, politics and personalities have played no part therein. 

Furthermore, the judicial episodes recited and commented on, dem- 
onstrate that if there has been any extension of Federal exercise of power 
it has not been as the result of judicial, but of legislative, action; and that 
the Judicial Department of the Government has had a restraining, rather’ 
than an expanding, influence upon Federal power. When the Federal 
Government attempts to exercise a power theretofore unexercised, either 
the Legislative Department initiates the movement by enacting legislation 

_covering the hitherto unexplored field, or the Executive does so by construing 
existing legislation as broad enough to justify Federal action. So long as 
such action goes unchallenged, the responsibility rests with the initiating 
power; but, when challenged—and only then—is the Judicial Department 
called upon to determine whether or not Federal power is being improperly 
exercised, If the Supreme Court finally determines that such exercise is 
improper, there has been no extension of Federal power because all attempted 
acts are void. If, on the other hand, it decides that the acts are constitu- 

- tional, there has been no judicial extension of Federal power, because the © 

decision simply determines that the Legislative and Executive Departments 
have acted within the original limits prescribed by the Constitution. 
For fourteen years the reviewer was an officer of the Supreme Court. 

During that period on many Monday mornings he heard dissenting Justices, 

in pessimistic terms, depict the anguish of the framers of our organic law 
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had they known the misinterpretation to which their work would be sub- 
jected. This was generally followed by predictions of direful results which 
must necessarily ensue from the majority decision just announced and which, 
as a general rule, was one affecting the exercise of a Federal or a State power 
in some manner beyond its theretofore supposed limitations. But the fram- 
ers still peacefully slumber, and the Governments at Washington and in the 
capitols of the several States are still existent and active, notwithstanding 
those direful predictions. 

Mr. Pierson, in the humble opinion of the reviewer, is wrong in applying 
the word “Changing” to our Constitution. The Constitution does not 
change or expand; but the country does. The framers of the Constitution 
built for the future. They fully appreciated that the commerce and other 
general interests of the country would, in fact, must, expand; they well 
knew that no matter how great that expansion might be, the delegating 
clauses would not have to be extended or changed to comprehend whatever 
situation might arise where Federal protection was necessary. It may be 
they did not visualize the locomotive, the automobile, or the airplane, 
but had they done so they would. have known that the operations of those 
new-fangled machines were as much within the commerce clause, which is 
the corner stone of the whole fabric, as were the movements of the then more 
primitive methods of locomotion. 

-Let not any one suppose that the growth of the United States has ex- 
ceeded the ideas of those who, in 1783, met in Philadelphia, or that the 
people of the thirteen States did not know that the seeds of nationality— 
nay, some of its fruits—were contained within the provisions of the Con- 
stitution that was only ratified after a fierce struggle in which the extent 
of Federal power was a dominant factor. The records of the State Con- 
stitutional Conventions are replete with the expression of views to the effect 
that the National Government had even greater powers of centralization 
than have ever yet been exerted. 

The Tenth Amendment was, it must be remembered, framed after the 
Constitution had been presented to the States for ratification, and its object 
` was to save to the States all that left after the enumerated powers had been 
granted to the National Government. 

The fact is, as the Preamble of the Constitution shows, the National 
Government was formed for the salvation of the country; and whenever the 
public welfare so demands, the instrument will undoubtedly be so construed 
as to properly effectuate the objects for which it was framed and adopted. 

Such construction does not amount to changing the Constitution or ex- 
panding the powers granted by it to the Federal Government, nor yet to 
‘destroying any of those reserved to the constituent States, but simply to - 
the declaration that our organic law is competent to control existing situa- 
tions as they may arise, notwithstanding the constant growth and changing 
conditions affecting the people of the States and of the nation. 
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Mr. Warren and Mr. Pierson have drawn attention to the interesting fact 
tliat some of the most far-reaching decisions limiting Federal power were 
pronounced by the Court during its nationalistic period under Chief Justice 
Marshall, and some of those confirming wider Federal power during the 
reactionary or states-right period during the period of Taney’s Chief Justice- 
ship. Notably among these cases is that of the Genessee Chief, 12 Howard, 
443, in which, Chief Justice Taney writing the opinion, the Admiralty 
jurisdiction of the Federal Courts was held to include navigable rivers and 
lakes, reversing The Thomas Jefferson, 10 Wheaton, 428, in which the Court, 
by an opinion of Mr. Justice Story, had limited that jurisdiction ‘to the ebb 
and flow of the tide. 

Chief Justice White, a democrat of Louisiana, but a citizen of theUnited 
States, wrote the opinion sustaining the National powers of the Federal 
Government as asserted in the draft Act of 1917, Cox. vs. Woods, 247 U.S., : 
‘3, and Chief Justice Chase, a member of Mr. Lincoln’s cabinet, in White vs. 
Texas, 7 Wallace, 700, declared that the States were indestructible notwith- 
standing even attempted secession. 

Whether dual sovereignty is desirable is one question; whether it is possible . 
is another. In many respects State sovereignty is not only desirable but 
is really necessary in a great commonwealth like ours where conditions 
applicable to one section of the country are inapplicable to others. As to 
strictly local and domestic matters, the State should have jurisdiction; 
unfortunately, however, in some cases the States have not lived up to their 
respective duties and in other cases they have attempted to invade the 
sovereignty of other States and of the Union. 

The Supreme Court has on not a few occasions declared invalid state 
legislation attempting to impose taxes on corporations doing business within 
the taxing state, based on the taxpayer’s entire property, wherever located. 
Is it not so that the States so failed in protecting migratory birds that the 
Federal Government has been obliged to enact legislation to protect that 

_valuable species of property? It is a curious fact that after the lower Federal 
Court had held the first Migratory Bird Law unconstitutional, as affecting 
matters wholly within State jurisdiction, and while the appeal was pending ` 
in the Supreme Court, this country entered into a treaty with Great Britain 
mutually protecting birds whose migratory habits carried them to and from 
our Southern States and Northern Canada. The law thereafter enacted to 
carry out those treaty stipulations was upheld by both the lower court and 
the Supreme Court as being within the power of the Federal Government. 
‘ Should that treaty terminate or be denounced, it will be interesting to know 

. what will become of the Migratory Bird Law and the Federal Bureau which 

has been organized to enforce it. 
It is, therefore, true, although somewhat anomalous, that the United 

States is only protecting migratory birds south of the Canadian line, because 

Canada has promised to protect them to the northward thereof. 
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The struggle goes on and will go on. From time to time there will be 
pitched battles and the line will change first one way and then the other, 
and there will always be a “twilight zone”. Even now there are pending 
in Congress the Anti-Lynching Bill and a ‘Proposition to amend the Con- 
stitution by abolishing the Electoral College”. Both are being opposed as 
invasions of State sovereignty. The recently enacted Federal Child Labor 
Law has been declared by one of the lower courts to be unconstitutional, 
but the last word has yet to be spoken by the Supreme Court. 

Both Mr. Warren and Mr. Pierson will soon have to write second editions 
carrying the history of the struggle down to date, and both will find plenty 
of material. Both of them—and even those who come after them and 
continue the history of this interesting development of our Governmental 
system—vwill still find that, as Chief Justice Chase said fifty years ago, 
“this is an indestructible union of indestructible states”, with a government, 
so long as the Supreme Court continues to function, which is “a Government 
of laws and not of men”. 

Our Constitution may not be perfect—nothing human can be—but the 
longer the Union continues and the longer the Constitution continues to 
be construed as adaptable to our growing and changing conditions, the more 
truth will there appear to be in Mr. Gladstone’s famous and truthful state- 
ment that the instrument was “the greatest work of man ever produced at 


a given time”. 
g CHARLES HENRY BUTLER. 


Democracy’s International Law. By Jackson H. Ralston. Washington, 
D. C.: John Byrne & Co., 1922. pp. iv, 165. : 


This small book contains a large challenge. The challenge is directed to 
the authors and teachers of “International Law”, its “Essentials”, “ Princi- 
ples”, or “Science”, as they variously entitle it. These authors have looked 
for the source of international law in usage, or to publicists, or conventions 
which deal with rules of convenience, or to a dozen other things or places, 
to everything and everywhere in fact, except to the true source of real law. 
They have written libraries on what has been said and what has been done, 


` in relations between nations, and have called these accourits of practices 


or opinions the science of international law. To find that a custom has been - 


. resorted to a certain, or an uncertain, number of times suffices in their eyes 


to make it law. 
Mr. Ralston admits that law grows out of, or is imbedded in, custom; but 


he denies that all customs, even long established ones, are laws. Interna- 


tional law may be found in history: not in the history of usages, but in the 
history of the consequences which result from the violation of the absolute 
rights of man, the rights of untramelled buman existence. 

Democracy is an expression of these rights, the Declaration of Independ- 
ence a, partial expression of them. They are to be found alike in the circle 
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of the individual, the nation, and the society of nations. For convenience’ 
sake we may speak of international law as including usages of convenience 
and adjective law (such as the Hague treaties of arbitration); but its real 
content are those genuinely legal principles the violation of which constitute 
injustice to the individual and disorders in and between states. 

These legal principles have not been sought for, or found and stated in our 
text-books on international law. Their authors have accepted the diploma- 
tists’ and the aristocrats’ idea of the state as absolutely supreme over the 
individual, and as possessing absolute and inviolable sovereignty in its re- 
lations with other states. Hence they speak much of the rights, and pay 
scant attention to the duties, of nation to nation. Their conception of 
sovereignty is that of political science, which is based on the relations of the 
individual to the state, and they forget the limitations on the sovereignty 
of the state even within this field; hence in the international field they justify 
the system of anarchy which prevails among states, and assert both the 
sovereignty and the equality of states, two qualities which are incompatible 
with each other. 

“National interests”, too, are either not analyzed by international jurists, 
or they add to their exaggerated view of sovereignty. As a matter of fact, 
“national interests” do not exist in other countries where sovereignty does 
not extend; economic interests are merely asserted to create political interests 
and to push sovereignty over other people. Great Britain and Japan in 
China, the United States in Mexico, are cases cited in point. John Hay’s 
policy of the “Open Door”, or equality of opportunity, is not, and was not 
asserted to be, a national interest, but an interest of the citizens of all the 
world. Imperialism is shown, in a half-dozen pages, to have violated genuine 

international law and therefore to have brought punishment inevitably in 
` its train. 

Had not international jurists been hypnotized by the bigness of their 
subject, namely, ‘Sovereign States”, they would have remembered the 
humble beginnings of states and measured their international dealings by 
the standard of an honest man, a good citizen, the head of a family. De- 
mocracy insists on this standard of rights and duties of citizens within 
states; but false international law has created a Frankenstein monster of a 
state, capable of destroying its own citizens and denying the rights of democ- 
racy to the nationals and governments of other countries. 

Nowhere is the fallacy of so-called international law better shown than 
in its treatment of the “Law of War.” It must perforce discuss the law of 
war as well as of peace, simply because it regards both of these as resting 
on usage. True law is against, not of, war. The so-called laws of war are 
merely the record of the violations of real international law. If wars are 
to be written of at all, their causes and results should be analyzed for the 
purpose of showing the law which they violated. By way of illustration, 
Mr. Ralston gives us two pages on the Turco-Italian War of 1912. 
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The prevalence of war and of other violations of true international law 
proves the existence of this law and the inexorable character of its operation: 
hence our prostrate world. The responsibility for war rests with the ‘‘man- 
aging minority” within states, who persuade the great majority of their 

. fellow-citizens that a war designed to promote the special interests of the 
minority is a patriotic duty. 

Those disputes which are considered by the managing minority as not 
important enough for war to settle are referred to courts of arbitration. 
The value of these courts has been exaggerated in current thought. Like 
all courts, they are reactionary and need to be pushed forward by a pro- 
gressive community surrounding them. As justice is more important than 
courts, so are courts of justice more important than statute-controlled 
courts of law. We must first seek and find basic international law, and 
then perfect international courts for the administering of it. The jurisdic- 
tion of these courts must be both negative and positive, including both 
injunction and mandamus, despite the “mystical sovereignty” of states. 
A keen analysis of vital interests, honor and independence, as related to our 
existing international tribunals, shows the restricted scope of their jurisdic- 
tion. 

Chapter XII, on “Some Tendencies Pressing toward Justice and Peace”, 
reveals our author as, fundamentally, an optimist. But his book makes 
plain his pessimism in regard to the pseudo-science of international law as it 
is written and taught in our time; and it is a very stimulating and wholesome 
reminder that we might well pause in our duplication, multiplication and 
extensification of treatises on international usage and seek for the genuine 
international Jaw which usage either expresses or violates. Whatever is is 
law is as foolish and vicious a statement as whatever is is right. To record 
what “Sovereign States” do and have done in their mutual relations, and 
to insist that this constitutes “International Law”, is as easy, and as fal- 
lacious, as the mediaeval philosophy that human thinking is for the purpose 


of proving the truth of existing human beliefs. 
Wm. I. HULL. 


An American Diplomat in China. By PaulS. Reinsch. Garden City, N.Y. : 
Doubleday, Page and Co., 1922. pp. xii, 397. Index. $4.00 net. 


Of the many books on the Far East which have been appearing during the 
past decade, only a few will stand the test of time, and find a permanent 
home in libraries dealing with Asia and the politics of eastern countries. 
Among these, this delightful volume by Dr. Reinsch will occupy a prominent 
place, not only because of its historical importance, but also for its intrinsic 
literary and descriptive value. Although written in a chatty and diary 
form—evidently from notes jotted down from day to day, or from time to 
time—the author has produced a work which will appeal strongly to the 
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diplomat and historian, as well as to the general reader. He has made no 
use of official records, and has few quotations from important documents or 
letters. But he writes from an intimate knowledge of events and a wide 
personal acquaintance with leading personalities, acquired during his six 
years of service as American Minister to China, 1913-1919. And he has 
given us a rare insight into the intricacies of Peking diplomacy and the ebb 
and flow of Chinese political intrigues and controversies, and has reproduced 
for us an accurate and picturesque account of some of the most striking 
episodes of recent years, such as the downfall of Yuan Shib-kai, the forcing 
of the famous Twenty-One Demands, and the breaking off of diplomatic 
relations between China and the German Empire. 

The volume is divided into four parts which coincide roughly with the four 
periods of Dr. Reinsch’s residence in Peking. The first, entitled “Old 
China and the New Republic”, deals with his arrival in China, his impres- 
sions of old China, its new president, its political leaders, the representatives 
of foreign states then resident in Peking and other foreigners prominent 
in the life of the capital, and the attitude of the American Government and 
of Americans towards the new Chinese Republic. The second, under the 
heading “The Passing of Yuan Shih-kai”, has to do with the entrance of 
Japan into Shantung province, the Twenty-One Demands, the effect in 
China of the outbreak of the Great War in Europe, and the character of 
Yuan, his attempt to found a monarchy and his downfall and death. The 
third, called “The War and China”, not only includes an account of the 
breaking off of relations with Germany and the entrance of China into the 
war, but also discusses the work of American investors in the country, the, 
guarding of the “Open Door”, and the monarchy created for a day in Peking. 
And the fourth part, designated as ‘‘Last Year of War and Aftermath”, 
is concerned with the Lansing-Ishii notes, the Japanese intrigues in Chinese 
affairs, the Chinese boycott, the student movement, and events connected 
with the leave-taking of Dr. Reinsch. 

The author has been particularly fortunate in successfully combining 
a fascinating picture of Peking life with an excellent historical narrative... 
In places, he has ‘shown remarkable descriptive powers, for instance in his 
account of the funeral of Yuan Shih-kai, the victory celebration on armistice 
day, and the uprising of the students. And he analyzes with unusual in- 
sight and skill the leading characters in the great drama of China’s political 
evolution, so that her diplomats and politicians seem to live before one’s 
eyes. 

This book will surely appeal to all those who know China, and are inter- 
ested in her welfare. It will be indispensable to those who desire to study 
the history of the Chinese Republic and of Chinese-American relations. 
And it will be stimulating to the ever-increasing number of those who wish 
to know China and the Far East. Above all, it tells in a more striking and 
more convincing way than any other single volume the real attitude which 
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the American people should maintain towards China and its people. “Never 
has one nation had a greater opportunity,” writes Dr. Reinsch in bis in- 
troduction, ‘‘to act as counsellor and friend to another and to help a vast 
and loving people to realize its striving for a better life. Cooperation freely 
sought, unconstrained, spontaneous desire to model on institutions and 
methods which are admired—that is the only way in which nations may 
mutually influence each other without the coercion of political power and 
the cunning of intrigue. That is a feeling which has existed in the hearts 
of the Chinese toward America. The American people does not yet realize 
what a treasure it possesses in this confidence.” 

With this ideal in mind, Dr. Reinsch started upon his work in China. 
He strove energetically and consistently to promote two things: the con- 
fidence of the Chinese in Americans and- in things American, and the ad- 
vancement of the legitimate interests of the United States. ‘I had entirely 
made up my mind on the primary importance of American participation in 
the industrial and economic development of China,” he writes on page 64. 
“I had long discarded any narrow interpretation of diplomacy; but, even if 
I had adhered to the principle that the diplomat must busy himself only 
with political matters, I should have had to admit that in China political 
matters included commerce, finance and industry. I did not, of course, - 
intend that the Legation should enter into a scramble for concessions, but 
it was my purpose that it should maintain sympathetic contact with Ameri- 
cans active in the economic life of China, and should see to it that the desire 
of the Chinese to give them fair treatment should not be defeated from any 
other source.” He remained faithful, throughout his period of service as 
minister, to this conception of diplomatic duty. Anyone familiar with his 
career in China, or who has talked with consuls, business men or missionaries 
who were in residence in that country during that period, can testify that 
Dr. Reinsch never turned a deaf ear to any appeal for aid to a worthy project, 
but worked energetically to promote every legitimate American work in 
China. 

He also realized that the success of American commercial and economic 
undertakings in China was intimately connected with the development of 
a free and progressive national life in that country. And that, if the pro- 
fessions of friendship extended by the United States to the new Republic 
and to the people of China were sincere and meant anything, it was incum- 
bent on our government to stand by the new régime morally and diplomat- 
ically so that it might have a fair chance to organize an efficient administra- 
tion and to develop the resources of the country. ‘‘The United States of 
. America enjoys a position of great advantage,” wrote Dr. Reinsch in 1914, 
“for assisting the Chinese Government and influencing its development in 
the direction of free national life. : . . Itis of great moment whether 
the Chinese Government will remain free, with the assistance of influences 
friendly to the development of China’s nationality, to preserve the unity of 
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the Chinese state and to develop its institutions, or whether its financial 
distress, combined with the plottings of a revolutionary opposition, will 
deliver it into the hands of those who are not favorable to the growth of 
China’s national life. . . . Itis certainly true that the Chinese people 
are anxious to follow in the footsteps of the United States if they may only 
be permitted to do so.” 

Unfortunately, the Washington administration did not take advantage 
of this golden opportunity, or partake of the broad, humanitarian views of 
its minister. On the contrary, by procrastination and the lack of definite 
program in far eastern affairs, matters were left to drift for seven long years. 
But, if the firmness and discretion displayed at the time of the Washington 
Conference in 1921-1922 had been exercised throughout the previous eight 
years, the history of the reorganization of China would have been quite 
different, the movement for reform much further advanced today, and the 
interests of the United States in China in a far better condition than we can 
hope to see them for some years to come. 

The present volume, although its author refrains from directly making 
a case against his own government or even submitting it to severe criticism, 
is a grave indictment against the Wilson administration. For the evidence 
is clear and complete that, not only was'the United States Government 
guilty of shortsightedness and neglect—the latter perhaps in part excusable 
because of the tremendous pressure under which the administration was 
forced to work after our entrance into the War—but that it committed two 
cardinal and unpardonable errors in its handling of American interests in 
the Far East. The first was the loss of confidence created by President 
Wilson’s declaration of March 19, 1913, in which he announced the with- 
drawal of the United States from the six-power group. This proclamation 
destroyed completely the interest of the American investor in Asiatic loans, 
and was a blow in the face to the progressive Chinese statesmen who were 
earnestly striving to cooperate with the United States in financial matters. 
And it was a tremendous setback to the development of American interests 
in China and to the promotion of Chinese-American cooperation, commercial 
and economic, for, to use the words of Mr. Willard Straight, it was a “‘spe- 
cific condemnation of the activities of the only American banking group 
which had had the enterprise, the courage, and the patience to enter and 
remain in the Chinese field and which, despite its unpopularity among 
certain yellow journals and a number of Western Congressmen, stood for 
integrity, fair dealing, and sound business in the minds of the bond-purchas- 
ing public, upon whose readiness to buy the success of any bond issue must 
depend. . . . Neither Mr. Taft nor Mr. Knox ever promised to send 
- American battleships to threaten China, or to land marines to occupy Chi- 
nese territory, in case of default in interest payments. The public was misled 
by no false statements, but there was, nevertheless, a general belief that 
our Government was actively interested in the preservation of China’s 
credit and in the development of that country. . . . This confidence 
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which would have enabled us to sell Chinese bonds had been created by 
four years of hard work on the part of the bankers and the Government.” 

The second error of the Wilson administration was its failure to stand 
by the new Republic during the period of its greatest need, when the hands 
of the European states were tied by the Great War. We could have in- 
sisted on being consulted at every phase of the negotiations when Japan 
browbeat China into an acceptance of the Twenty-One Demands, since our 
treaty rights with China were endangered. Once admitted to the discussion, 
we could easily have made sure that China secured a square deal in this 
transaction. Butno. We not only gave Japan a free hand, but, deserting 
our best friend in the Far East, we went over into the camp of the enemy 
to sign the Lansing-Ishii notes which gave to the Chinese the impression 
that the new Republic was deprived of the support of its last friend on 
earth. 

It is incomprehensible how any intelligent administration could have been 
led into such a step without consulting its representative in China, for Dr. ' 
Reinsch knew nothing of the famous notes till their contents were announced 
in Peking by the Japanese two days in advance of the Japanese agreement 
with the United States concerning the time of their publication. But this 
is only one of the instances in which President Wilson ignored our ministers 
in foreign capitals, or failed to advise with the accredited representatives 
in deciding momentous questions of foreign policy. There may have been 
some good and sufficient reason why the President indulged in this singular 
method of directing the work of the Department of State. But history is 
full of instances where states have committed grave errors, and where states- 
men have plunged their country into troubles and disasters, because they 
failed to take the advice of their well-informed representatives living in 
intimate touch with the situation. When General Gordon was shut up 
in Khartoum and appealed to the British Government for military aid to 
rescue the imperiled Egyptians and to restore order in the Sudan, Sir Evelyn 
Baring (later Lord Cromer) wrote from Cairo to the British cabinet: ‘It 
is for Her Majesty’s Government to judge of the importance of public opinion 
in England; but I venture to think that any attempt to settle Egyptian 
questions in the light of English popular feeling is sure to be productive of 
harm, and in this, as in other cases, it will be preferable to follow the advice 
of the responsible authority on the spot”. When the British authorities 
finally decided to follow the General’s advice, it was too late. Gordon was 
slain; and it took Great Britain seventeen years to establish order and peace 
throughout the Sudan—a work Gordon might have accomplished in a few 
months. The same policy produced similar results in China and the Far 
East. For, at the end of President Wilson’s second administration, Ameri- 
can influence and prestige had sadly dwindled since the days when Secretary 
Hay announced the consent of the Powers to the policy of the “Open Door.” 
And China is no further along in her work of reorganization than she was 
ten years ago. Norman Dwicut Harris. 


BOOK REVIEWS 197 


Allied Shipping Control. By J. A. Salter. (Economic and Social History 
of the World War, British Series, Carnegie Endowment for International 
Peace.) Oxford: at the Clarendon Press, 1921. pp. xxiii, 372. 10s. 
6d. net. 


The chief interest of this volume to readers of the Jougnat is the account 
of the results of the German submarine warfare and the Allied efforts which 
finally defeated the submarine, and the possible bearing of the information, 
supplied from authentic sources, upon future efforts to prohibit or regulate 
the use of submarines in warfare, especially in view of the discussions and 
action of the Arms Conference at Washington a year ago. During the war 
the author occupied various responsible positions under the British Ministry 
of Shipping and is therefore in a position to give an intimate and reliable 
account of the problems of shipping during the early years of the war, the 
struggle of the Allies against the submarine, and the manner in which the 


: latter was overcome. 


In view of the conflicting claims of the German and British Admiralties 
during the war as to the effectiveness of the submarine campaign, the revela- 
tions of the author on this point are worthy of note. For instance, in his 
account of the intensive submarine campaign which was begun by Germany 
on March 1, 1917, Mr. Salter states: 


The opening success of the new campaign was staggering. In the 
first three months 470 ocean-going ships (including all classes of ships 
the total was 1,000) had been sunk. In a single fortnight in April 122 
ocean-going vessels were lost. The rate of the British loss in ocean- 
going tonnage during this fortnight was equivalent to an average round 
voyage loss of 25 per cent—one out of every four ships leaving the 
United Kingdom for an overseas voyage was being lost before its re- 
turn. The continuance of this rate of loss would have brought disaster 
upon all the Allied campaigns, and might well have involved an uncon- 
ditional surrender (pp. 121-122). 


The variance between the actual losses and the official figures published 
at the time is explained by the author as follows: 


Week by week the losses of ocean-going ships, averaging say 40 
British, or 50 British, Allied and neutral together at this period, were 
published in conjunction with figures of arrivals and departures at 
British ports (about 2,500 of each in every week). The figures were, 
of course, exact in both cases; but those of the arrivals and departures 
gave a seriously wrong impression, not only to the public but to many 
of those concerned in naval defence. 

It is true that there were 2,500 arrivals—but about 2,360 of them 
were cross-Channel ships, vessels shifting ports or small coastal vessels 
merely arriving from another coastal port and never seriously at risk. 
The arrivals of British ocean-going ships, comparable to the forty lost, 
were not 2,500 but about 140 (p. 123). 


The volume shows that the answer to the submarine was the convoy sys- 
tem, which was adopted in May, 1917. 
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“The System”, says the author, “was a triumphant success and may per- 
haps justly claim to be the decisive factor in the long contested struggle 
between the two blockades. The shipping losses fell steadily throughout the . 
latter part of 1917 and beginning of 1918, and with the complete extension 
of the convoy system they had almost ceased to be serious. This reduction 
was not due, as was popularly imagined at the time, to the destruction of 
submarines; on the contrary, the number of submarines at sea was continu- 
ally growing and the skill and strength of the igdividual submarine increas- 


ing. . . . That they failed to continue their success was due not to 
failing numbers or failing skill but to the convoy system” (pp. 127-128). 
G. A. F. 


Japan and the United States 1853-1921. By Payson J. Treat. Boston: 
Houghton Mifflin Co., 1921. pp. 282. $2.00. 


Professor Treat’s book consists of twelve lectures delivered at four 
Japanese universities in the fall of 1921. The first five of the chapters are 
practically a summary, footnotes and scholarly impedimenta omitted, of 
the author’s Albert Shaw lectures delivered in 1917 and published under 
the title of “Early Diplomatic Relations between the United States and 
Japan”. The subsequent chapters discuss the rise of the new Japan, the 
revision of the treaties and relations with Korea, China, Russia and the 
United States. There are chapters on the Open Door in China, the World 
War and the Japanese immigration question. 

The circumstances under which the lectures were delivered render it 
difficult to set up a perfectly fair standard of judgment for the book. Pro- 
fessor Treat appeared in Japan at a time when the delegates were hurrying 
to the Washington Conference and there was in Japan a great deal of alarm 
over the possible spirit in which the Conference might approach the subject 
of Japanese relations with China, Siberia and the Pacific. The occasion, 
therefore, offered no suitable opportunity for a detached, judicial and critical 
examination of the course of Japanese-American relations. The author 
appears to have been fully conscious of this delicate situation and he adopted 

- a policy of dealing with the facts with the utmost gentleness. Of the first 
' draft of the Twenty-One Demands and of the manner of their presentation 
Professor Treat is critical but in nearly all other matters he is disposed to 
extenuate, condone and justify Japan. The lectures would appear to have 
been skilfully and admirably prepared to serve the purpose in view and must 
have left a very pleasant impression in Japan. However these lectures are 
now published in the United States and are put into circulation not exclu- 
sively for Japanese readers but also for students generally. They have 
back of them the weight of much authority, for the author’s Shaw lectures 
were in many ways the most scholarly and substantial detailed study of any 
phase of Far Eastern affairs which has yet appeared in any country. The 
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new book therefore invites attention as a summary of Japanese-American rela- 
tions. Unhappily the very spirit and method which rendered the lectures 
_so acceptable in Japan embarrasses their value as an authoritative review. 

Tt is the author’s obvious and entirely worthy purpose to set Japan forth 
in the best possible light. The method selected, however, is not to present 
all the evidence and balance one side against the other but to accept at full 
face value the official Japanese explanations of many events which really 
require a much closer seyitiny. For example, Professor Treat represents 
China as having alone been the aggressor in Korea in 1882-94. This is to 
ignore the complicity of the Japanese Legation at Seoul in the coup d'état 
of December 4, 1884 which is acknowledged by a distinguished Japanese 
historian, and it also ignores the provocative measures in Korea undertaken 
by Japan in 1892-3, as well as the necessity for a foreign war created by the 
struggle in the Japanese Diet in 1894. He states that the “weakness and — 
supineness of China” was the sole cause of involving Japan in the Russo- 
Japanese War. Something more than assertion is necessary to sustain this 
statement. He believes that until 1905 Japanese diplomacy was modelled 
on British and American precedents. But even the Japanese have stated 
that their diplomacy in Korea and China during the greater part of this 
period was copied from French models, and even the French in their most 
unbridled moments never thought it expedient to murder a queen and burn 
her body. If Japan had failed in the Russo-Japanese War, thinks Professor 
Treat, “she would have been crushed by the Russian giant’’—by no means 
a statement of obvious fact. He thinks that the relations between the 
United States and Japan, 1905-14, were “always friendly and correct”. 
In the light of the secret treaties with China and Russia and in the light of 
the discriminations in Korea and Manchuria which the author refuses to 
consider in detail, this would appear to be putting severe strains on two 
very simple English words. As for the annexation of Korea he thinks that 
Japan should be judged not by the methods but by the results. Why not 
by both? The book when thus examined reveals a strong flavor of Kawa- 
kami and Iyenaga. 

The impression one receives is that Japanese policy presents no funda- 
mental defects and that the various “ war-scares”’ of the last fifteen years 
have been caused solely by a ‘certain type of journalist” and by the “‘ well- 
known influence of the military leaders” over the Japanese populace. 
Undoubtedly these have been factors but it is well to remember that not 
every anti-Japanese book or article has been written by that certain type 
of journalist to which the author refers, and it is also important to note that 
in every forward movement which Japan has made in the way of military 
aggression the Japanese intelligencia, the descendants of the old samaurai 
class which numbered half a million males when it was disestablished, has 
stood almost solidly back of the military leaders or else a little in advance of 
them. 
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But passing by details it is difficult to see how a thorough study of Jap- 
anese foreign relations can fail to bring out its inherent moral and strategical 
defects. Likewise Professor Treat refrains from criticizing American policy 
‘ with reference to Japan and the Far East. He commends the policy of 
Judge Bingham who, in his long service in Tokio (1873-85), set himself so 
strongly against the policy of cooperation with Great Britain which had 
been fostered by Seward and Burlingame. This is the conventional estimate 
of Bingham and the isolated policy in the Far East, but we believe that it is 
a shortsighted one. That mess of iniquity, which we now call the Far 
Eastern question, received the most favorable conditions for incubation 
when the United States withdrew from the cooperative policy. The in- 
terests of justice and the welfare of the people of the East would have been 
far better served had the American Government not heeded the advice of 
Judge Bingham, and if it had, on the contrary, increased its investments in 
the cooperative policy by strengthening the consular, diplomatic and naval 
service in the Far East to the point where it could have exercised a restrain- 
ing influence upon all the predatory interests, Japan included. Professor 
Treat might even have gone farther in the criticism of American policy and 
by way of concession to the Japanese point of view, pointed out that the 
traditional policy of the United States in Eastern Asia has been to make 
very sweeping demands and yet to support the demands with slight ap- 
propriations either of money or thought. American policy has been too 
' often, as Japanese and other critics have asserted, an effort to get some- 
thing for nothing. 

Professor Treat’s book bears witness to the fact that he has been a close 
student of the detail of American-Japanese relations and there is here 
presented much new material which has never before been put together. 
The book is, therefore, a valuable one which is always worth consulting for 
the information it contains, as well as a book to be read with caution because 
of the equally important information which it omits. 

TYLER DENNETT. 


International Law. By George G. Wilson. 8th ed. Boston: Silver, Bur- 
dett and Co., 1922. pp. xix-360. Appendix. Index. 


This is the eighth edition of the well-known Wilson and Tucker treatise 
upon International Law, but under the sole authorship of Professor Wilson. 

The original work was noteworthy for sound judgment, for an excellent 
sense of proportion and for its modest dimensions—a great little book. 

Yet in spite of its brevity the work never seemed a crowded compendium; 
it always had space for adequate discussion of contentious topics and for 
original contributions upon subjects which the authors had made peculiarly 
their own, the recognition of insurgency, for instance. 

The present edition follows the close of the Great War. Constant refer- 
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ence is made to its lessons. Nevertheless the character of the book is 
unaltered, nor is its volume much altered. 

Thus the portion devoted to the general principles of the law and to the 
relations of states in time of peace, is enlarged but by a single page. 

Yet it discusses such very modern topics as mandates, jurisdiction over 
rivers and coastal waters, jurisdiction over the air, the use of English in 
diplomacy, the Permanent Court of International Justice and others with 
frequent reference to the results of the war, without enlargement. In other 
words omissions and additions are made to balance one another. It re- 
minds me of a scholarly friend who used to throw away an old book when 
he bought a new one, a fair replacement. 

In the part of the work relating to war, however, an addition of fourteen 
pages has been found necessary. together with a moderate increase of the 
matter in the appendix. Naturally this matter has been thoroughly worked 
over. m 

The author’s view of the effect of the war upon international law is expressed 
thus, after discussing the various conventions of the ante-war period: 

From August 1914 international law, particularly relating to hos- 
tilities, was tested by the World War. The test showed the weakness 
and lack of adaptability to modern conditions of some of these con- 


ventions, while strengthening confidence in many of the long-recog- 
nized underlying principles of international law. 


Would it not be fairer to ascribe the lamentable violations of the laws of 
war during those four years to the abominable practices of one of the com- 
batants rather than to the weakness of the laws or their lack of adaptability! 
That is the reviewer’s feeling, but the author preserves his judicial attitude 
_ and his admirable self-control throughout. 

Nevertheless it makes this part of the work a trifle colorless. Our chief 
grievance as neutrals against England was her shutting us out from the 
Baltic ports of Germany by a blockade set in the North Sea which Sweden 
was exempt from. This is not touched upon. 

Both combatants imprisoned enemy non-combatant subjects in their 
territory at the outbreak of war whichis unusual andimproper. This is not 
brought out. 

The submarine practices of Germany forced us into war after long diplo- 
matic discussion and remonstrance, but this is hardly mentioned, nor is the 
case of the Lusitania. 

In spite of such abnormal self-control and insistence upon a proper sense 
of proportion, the author’s sentiments flash out at odd moments, as when 
he speaks of acts which “before the world war” were regarded as forbidden 
except in punishment. And again, “However, in the world-war there were 
many departures from accepted principles”. And, ‘The disregard of the 
rights of non-combatant population in occupied areas during the world war 
in no wise changed these principles”. 
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But it is putting it mildly to say, “The treatment of prisoners of war 
during the world war was much criticized. Often the rules upon ‘which 
states had agreed were not observed”. l 

On the other hand the reader will be grateful for many illuminating 
passages new to this edition. Boycott, the arming of merchant vessels, 
aeria} warfare, neutrality regulations, search of ships forced into port, 
retaliation affecting the neutral, angary, these and other matters are touched 
-upon with a master hand. 

In the appendix will be found the Covenant of the League of Nations, 
the Statute of the Permanent Court of International Justice, and the 
Treaty of Washington on Submarines and Noxious Gases of 1922. 


T. S. WooLsEY. 
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Bismarck’s Diplomacy at its Zenith. By Joseph Vincent Fuller. Cam- 
bridge: Harvard University Press, 1922. pp. xii, 368. $3.75. 

Causas y Consecuencias. Antecedentes Diplomaticos y Efectos de la Guerra 
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No. 3. London: Sweet and Maxwell, Limited, 1922. pp. 84. 2s. 
6d. net. 
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London Conference, 1922. 
Bulletin No. 51. (pp. 45.) 
; J. Immunity of Public Ships (France, Netherlands). 
II. International Code of Affreightment (Netherlands). 
III. Negligence Clauses in Bills-of-Lading (France, Netherlands). 
Bulletin No. 52. (pp. 30.) : 
I. Immunity of Sovereign States (Italy, Denmark, Fiume, Greece). 
II. International Code of Affreightment . (Denmark, Fiume, 
Greece). 


1 Mention here does not preclude an extended notice in a later issue of the JOURNAL. 
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21, Nos. 7, 8. 

Anglo-American Relations. An English View of. V. For. Aff. Dee. 
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Smith, U.S. N. N. Amer. R. Oct., 1922. 216:470. 
Chemical Warfare in the Future. Capt. J. M. Scammell. 
Inf. O. R.C. N. Amer. R. Oct., 1922, 216:476. 

. Le Désarmement. Les Traités de paix de 1919-1920. La Con- 
ference de Washington de 1921-1922. A. Mérignhac. R. Gen. Dr. Int. 
Public. May—Aug., 1922. 2nd series. 4:105. 
Use and abuse of Submarines. Rear-Admiral W. F. Fullam, 
U.S. N. N. Amer. R. Oct., 1922. 216:467. 
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N. Amer. R. Dec., 1922. 216:773. 


1 Limited to articles published in periodicals exchanged with the American Journal of 
International Law. 
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THE CAPITULATIONS OF THE OTTOMAN EMPIRE AND THE 
QUESTION OF THEIR ABROGATION AS IT AFFECTS 
THE UNITED STATES 


By Luctrus ELLSWORTH THAYER 
Formerly engaged in work with the Near East Relief in Anatolia 


. No problem which confronted the Lausanne Conference contributed more 
to its difficulties than that of “the capitulations.” For almost four hundred 
years foreigners have enjoyed extraterritorial rights in the Ottoman Empire 
—rights which are anomalous when regarded in the light of the recognized 
principles of international law. Extraordinary privileges and immunities 
have become so embodied in successive treaties between the great Christian 
Powers and the Sublime Porte that for most intents and purposes many 
nationalities in Turkey form a state within a state. This régime has come 
to be known as “the capitulations’”’: a code of legal reconciliation founded 
upon the immiscibility of Christianity and Islam; and a term of art alone 
descriptive of extraterritoriality in Turkey. 


I. THEIR ORIGIN? AND NATURE 


Sir Edwin Pears well describes the capitulations as “a survival in our 
own times of legal conceptions of the later Roman Empire.” * Among the 
early peoples, a requisite of international amity was the worship of the same 
gods. As commerce developed between races of alien religions, a modus 
vivendi became essential, and it was found in a conception of sovereignty 
based upon citizenship rather than upon territorial limitations. f 

It is important to note that extraterritorial rights were granted not only 
between Christian and Moslem, but between Christian and Christian, 
Christian and pagan, and Moslem and pagan. Some centuries prior to the 
recognition of international law, by means of treaty agreements, European 
cities came to exercise jurisdiction over their merchants engaged in foreign 
commerce and living abroad. Five hundred years before the first Ottoman 
Sultan at Constantinople granted privileges to an infidel merchant, the 
Byzantine emperors negotiated trgaties (907, 911, 944 A.D.) with tlie 


° 1 But note Ravndal’s free use of the term in Origin of the Capitulations and of the Consular 
Institution, Sen. Doc. 34, 67th Cong., 1st Sess. 
2 For extended discussion, see Ravndal, ibid. 
3 Law Quarterly Review, Vol. XXI, p. 408, 
t Hyde, International Law chiefly as interpreted and applied by the United States, Vol. I, 
secs. 259, 260. 
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Varangians in Russia which contained grants of extraterritoriality.6 Article 
IV of the treaty of 944 reads: 

If a Russian should seek to steal from anyone in our Empire, the 
punishment for this act shall be severe; and if the theft has already been 
committed, twice the value of the stolen object shall be paid by him. 
Likewise, the rule is applicable to the Greeks in their relations with 
Russians; furthermore, the guilty person shall be punished in accordance 
with the laws of his own country.® 


There is strong indication that the merchants of Wisby obtained the 
` right of living at Novogorod, Russia, under their own magistrates and 
. laws.” The practice is also evidenced by the various maritime codes of 
early times. Citizens of the Hanseatic League were judged by their own 
law wherever engaged in commerce abroad.? As early as 1093, Amalfi 
maintained its own consular court at Naples in accordance with the pro- 
visions of its “Tables”.® Both in England and the Netherlands Italian 
consuls with judicial functions were to be found in the fifteenth century.” 
In form and content alike the grant of privileges to English merchants in 
1555 by the Emperor of Russia bears a striking resemblance to the Ottoman 
. Capitulations.“ 

The Arab, Saracen and Christian nations of the Mediterranean seem to 
have granted extraterritoriality freely from an early time, in the paramount 
interest of commerce. A factory and colony at Alexandria were under the 

jurisdiction of Amalfitan magistrates as early as the ninth century.” At 

that same time a colony of Arab merchants was in existence in Canton, 

China, with the privilege of living under Moslem law.“ By a treaty in 1230 

between the King of Sicily and a Saracen African Prince, a Mohammedan 
_ Cadi was allowed to govern the Moslem colony in Corsica. 

It must be evident that when Constantinople fell to the Ottomans in 
1453, the custom of granting immunities of jurisdiction to foreigners was 
common in Europe and particularly in the Levant; and that when Sultan 
Mahomet granted privileges to the merchants of Venice and Genoa in 
1454, he was merely following the practice of the Christian emperors who 


5 Paris, Chronique de Nestor, pp. 57-64. 
5 Ibid., pp. 39-44. 
- 1 Twiss, The Law of Nations, Chap. XIV, p. 449. For Laws of Wisby, see also, 30 Federal 
Cases 1189. 
8 Mititz, Manuel des Consuls, (London, 1837), Vol. I, p. 141. 
_ ° Pardessus, Lois Maritimes, Vol. I, Chap. 4. 
10 Bonfils, Manuel de droit international publige; (7th ed.), sec. 737 n. 
11 Hakluyt, Principal Navigations, Voyages, Traffiques and Discoveries of the English 
Nation, (Glasgow, 1903), Vol. II, pp. 297-303, item 4, 
2 Twiss, ibid. 
13 Revue de Droit International, 1893, p. 217. 
4 De Martens, Le Guide Diplomatique, (Paris, 1837), Vol. I, p. 229, n. I. . 
38 Muratori, Rerum Italicarum, Vol. 18, p. 700; Translation in Sen. Doc. 34, 67 Cong., 1st 
Sess., Appendix II. 
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had been at the Golden Horn before him, except that the grant was not of a 
reciprocal character. 

It is, however, in the rigorous tenets of the Moslem law that writers 
commonly find the necessity for the capitulatory régime which has grown 
up in Turkey. The Ottoman law is religious, and is regarded as the ex- 
clusive right and privilege of the true believers. Citizenship under Moslem 
law was originally founded on religious faith and was not to be wasted upon 
the infidel. Not until the law of nationality was promulgated in 1869, was 
it possible for a foreigner to become a Turkish subject unless he accepted the 
Mohammedan faith. Therefore, even from an Ottoman view-point, it 
was not feasible that non-Moslems should be subject to it.” The Koran 
divides the world into the House of the Mohammedans and the House of 
the Enemy, commanding the true believers to wage war until the Dar-el- 
Islam effaces or absorbs the Dar-el-Harb.8 

Therefore strike off their heads and strike off all the ends of their 
fingers. . . . This shall be your punishment; taste it, therefore; 
and the infidels shall also suffer the torment of hell fire. . . . There- 


fore fight against them until there be no opposition in favor of idolatry, 
and the religion be wholly God’s. 


A mellowing of this harsh doctrine is to be found in other precepts to the 
effect that all conquered non-Moslems may live at peace under Moslem 
jurisdiction by paying tribute,!® and that the faithful shall be considerate 
to the “people of the book’’2° But Davis points out in his Short History of 
the Near East, that these suras referring to Christian infidels in terms of 
charity were written by the Prophet while on the defensive in Mecca.” 
And note that the Hedaya says: “Peace may be granted to the pveliovere, 
but it is only a truce and may be if advantageous broken.” ” 

In fairness the provision of the general code Mulcha-ul-ebhar sealife with 
foreigners in Moslem lands must also be cited in this regard: 

When he enters with the express permission of the sovereign or his 
representative, the foreigner ought to enjoy in Moslem territory the 
protection of the laws. By this permission, protection and safe conduct 


is accorded to the foreigner who in consequence is called M’ustamin, 
that is to say, placed under the protection of the state.” 


It could not be expected that foreign merchants would trade readily with 
the Ottomans when their peaceful entrance upon Moslem soil and their 
navigation of the contiguous waters was enjoined by Moslem law.” And 

16 Pears, Law Quarterly Review, Vol. XXI, p. 419. 


1” Du Rausas, Le Régime des Capitulations dans ? Empire Ottoman, (2d. ed), Vol. I, p. 21. 
18 Sale, Koran, Chap. VIII, verses 12, 13, 40. 


19 Ibid., Chap. IX, verse 29. 20 Tbid., verses 72, 73. 

2 P, 122. 2 Hamilton’s Translation, Vol. II, Bk, IX. 

33 D’Ohsson, Tableau général del Empire Ottoman, (Paris, 1788-1824), Vol. IV, p. 37, Code 
Chapter ITI. 


% Van Dyck, Report on the Capitulations, Ex. Doc., 46th Cong., Sp. Sess., p. 30. 
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even if permission to land were granted, the foreigner entered as a M’usta- 
min, subject to extraordinary taxes: the tribute for security of life, liberty, 
and sonscience; a fifty per cent assessment on revenue from realty; and all 
manner of extralegal imposts. According to Ottoman law at that time, 
the property of the Christian was property without an owner; the European 
merchant was a mere “dog’’, and foreign consuls were hostages for any 
charges which might happen to be brought against a Christian. Private 
international law was not recognized and commercial law was unknown— 
both essential elements of any law which is to be extended over for- 
eigners.?? 

Moreover, the Ottomans showed small aptitude for maritime matters 
and were loth to leave their own shores.22 It is true that a Turkish fleet 
with the assistance of the French under Admiral d’Enghien successfully 
challsnged the naval power of Charles V off Marseilles in 1544: but for the 
most part, the galleys were those of the Barbary Corsairs commanded by 
_their great Admiral “Barbarossa.”?9 Note also that Admiral Dragut, 

commander of Suleiman’s fleet which besieged Malta in 1565, was not an 
Ottoman Turk but a Greek of Asia Minor.3? And yet the coast line of 
Turkey was extended, its harbors were good, and the land was rich in 
prodicts for export. To such a pressing legal and economic situation may ` 
be attributed some of the readiness with which the Ottoman Sultans granted 
privLeges to foreign merchants. 

Tke exact origin of the term “capitulations’’ has been the subject of 
some controversy; and has often led to misunderstanding because of its 
usua. association with the idea of surrender. There is great doubt whether 
it ever came into use before the treaty of 1535 with France, which was 
diviced into articles or chapters.*! Du Rausas accepts this view holding 

‘that the term is derived from “capitulum”, being the corrupt Latin for 
chapzer.?? 

It must be noted, however, that the Arabic word “‘soulhh”, meaning a 
truce or cessation of war against the unbeliever, is found in the original of 
the early capitulations; and it is partly in view of this fact that the Porte has 
insisted upon the right of abrogation at will.” Brown in his Foreigners in 
Turkey claims that such a meaning is forced and that at most it imports 
“peace” in a general sense.*4 And Baron de Testa asserts that the correct 
equivalent is ‘Letters of Privilege.” * l 


% De Testa, Traités Ottoman, Vol. I, p. 211, n. V. 
2 See Art, 18, U. S. Treaty with Tunis (1797), 2 Malloy, 1798. 
37 Foelix, Droit International Privé, sec. 11. 
38 Revue de Droit International, 1869, p. 119. 
2 Davis, Short History of the Near East, p. 226. 
2 Tbid., p. 238. 5. Twiss, op. cit., p. 463. 
-3 Du Rausas, op. cit., Vol. I, p. 1. 3 See sec. V, infra. a 
“Brown, Foreigners in Turkey, p, 29. F 
3 Traités Ottoman, Vol. I, p. 6. 
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Il, THEIR HISTORY 


Culminating in the Reformation with its separation of religion from law 
and in the peace of Westphalia which abandoned the mediaeval theory of extra- 
territoriality for the modern “family of nations” scheme, the primitive 
conditions which made a consular system with juridical powers necessary 
in Europe disappeared with the close of the sixteenth century. They con- 
tinued and even became aggravated in Turkey, however, because of the 
inapplicability of Ottoman law to foreigners, acknowledging as it does the 
Koran as the source of all legislation. The Christian powers obtained the 
principal capitulations between the fifteenth and nineteenth centuries; and 
‘yet it is significant that during the early part of this period the Ottomans 
were successful with the sword, and universally held all Christians in great 
contempt.” 

The so-called “Regime of the Capitulations” has its foundation in the 
treaty of 1535 with Francis I;$ negotiated at a time when France had been 
badly defeated and Turkey under Suleiman was at the height of its power. 
The treaty of 1740 confirming this grant, in eighty-five explicit articles, is 
the most complete enumeration of any privileges ever granted.*® It is upon 
these two that all the subsequent treaties with Christendom are modelled. - 

The treaty of 1535 was particularly remarkable because it referred to the 
sovereign of France as a Padishah in terms of social equality ;*° the designa- 
tion of all other Christian princes in analogous documents being that of mere 
begs (lords). Because of the Turkish theory that only a temporary truce 
is to be made with the unbelievers, the grant of 1535 was only: for the life 
of the grantor, and was renewed in 1673. One provision of this treaty is of 
particular interest. Article 43 secured to France the exclusive right to 
protect the subjects of all Christian sovereigns not sharing in the capitu- 
latory privileges; hence the generic name “Franks” given to those 
protected. 

It was not long thereafter that the other powers began to secure inde- 
pendent rights; and by the middle of the nineteenth century, thirteen Chris- 
tian nations of Europe and two of the New World possessed extraterritorial 
privileges in Turkey. The following is an enumeration of the capitulatory 
powers: Italian Cities (1454), confirmed by treaty with Sardinia (1740); # 
France (1535), confirmed in 1740; 47 Austria (1615), England (1675), 


38 Hyde, op. cit., Vol. I, sec, 259. 

37 Sen. Doc. 34, 67th Cong., 1st Sess., pp, 44, 45. 

38 Noradounghian, Actes Internationauxz de V Empire Ottoman, Vol. I, p. 83. 

39 Ibid., p. 277. 4° Noradounghian, tbid., p. 83. 

i Davis, op. cù., p. 227. A € Brown, op. cù., p. 37. 

4 Noradounghian, op. cit., Vol. I, p. 143. . 
+ “ Muratori, op. cit., Vol. 18, p. 700. & Noradounghian, op. cit., VoL I, p. 270. 

“De Testa, op. cit, Vol. I, p. 1. 4? Ibid., p. 186. 

48 Noradounghian, op. cit. Vol., I, p. 113. + Ibid., p. 146. 
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confirmed in 1809; * Holland (1680) ; * Sweden (1737) ;** Denmark (1746);! 
Prussia (1761);5* Bavaria (1870);* Spain (1782);* Russia (1783);5 
United States (1830); 5 Belgium (1838); 5° Hanse Cities (1839); ®© Portuga 
(1843); ® Greece (1855); € and Brazil (1858). The Russian treaty of 178 
like the French treaty of 1740 is noteworthy for its clear statement of th 
rights conferred. 

The Tanzimat has an important bearing upon the history of the capitula 
tions. Due to the strong representations and sometimes to interference o 
the Cristian powers, attempts were made during the nineteenth century t 
reform Moslem law along European lines." Whereas the Koran might hav 
proviced an adequate legal system for a nomadic people, it became emi 
nently clear that it was unfitted for the complex requirements of moder. 
civilization; and yet it permitted of no development by virtue of its divin 
origin and immutable nature. Says Lord Cromer in his Modern Egypt: ' 

The rigidity of the Sacred Law has been at times slightly tempere: 

- by well-meaning and learned Moslems who have tortured their brain 
ix devising sophisms to show that the legal principles and social systen 
of the seventh century can, by some strained and intricate process o 


reasoning, be consistently and logically made to conform with th 
civilized practices of the twentieth century. 


Confronted with the power of the unbeliever, the Ottomans were finall: 
forced to admit that, along with the eternal Sharia or religious law hande 
‘down >y Mohammet, there existed a body of law called the Kanoun whic] 
might be promulgated by their temporal ruler. The true Moslem, how 
ever, Las regarded the Kanoun only as a temporary legal system, to be swep 
away zompletely in that day of final triumph over the infidel. 

Sultan Abdul Medjid promulgated the first important act of the Tanzima 
in 1839 in an effort to win the favor of the powers. His Hatti Sherif Gulhan 
declared tax-farming, monopolies, and confiscation to be at an end; and b; 
guararteeing to all security of life and property, recognized equality betwee) 
Christ.an and Moslem for the first time. Attempts were made to pu 
these reforms into effect but with very little success because of a fanatical anı 
power-ul element in the empire, held “by custom based on the religious law 


50 Nozadounghian, op. cit., Vol. II, p. 81. 5i Ibid., Vol. I, p. 169. 


2 Ibic., p. 239. 53 Tbid., p. 308. 

54 Thic., p. 315. 5 Ibid., Vol. III, p. 296. 

56 Tbic., Vol. I, p. 344. 577bid., p. 351. 

582 Malloy 1318. 59 Noradounghian, op. cit., Vol. II, p. 276. 


‘60 Breish and Foreign State Papers, Vol. 28, p. 448. 

1 Noradounghian, op. cit., Vol. II, p. 354. 

e2 Tbic., p. 437. 83 State Papers, Vol. 48, p. 1045. 

“ See Scott, The Law affecting Foreigners in Egypt, Chap. IX, for an extended discussion 

VoL IJ, p. 136, 

6 Lytyer, The Government of the Ottoman Empire in the Time of Suleiman the Magnificen 
Chap. FII. For a collection of the Kanoun to 1906, see Young, Corps de Droit Ottoman. 

8? No-adounghian, op. cit., Vol. II, p. 288. 


“Fmanating spontaneously from his own iee will, ” the Hatti Humayoun 
was promulgated by Sultan Medjid on February 18, 1856,® exactly one week 
prior to the opening of the Paris Congress. This edict reaffirmed the 
declaration of 1839 that there was to be legal equality between Christian and 
Moslem; provided that Christians were to have representation on the 
Provincial Councils; and declared that Christians should be eligible both 
for the army and for civil offices. Nevertheless, bigoted Moslems still re- 
fused to treat the infidels as equals in the courts and to obey them if they 
were given civil appointments, so that the reform came to nothing.” 

The treaty of Paris (1856) 7! admitted the Ottoman Empire into the 
family of nations but not without the limitation of the capitulations.”2 The 
effort to gain the consent of the powers to their abrogation failed because 
` Turkey insisted upon being the sole interpreter of her latest religious magna 
charta. Provision was made for a later conference at Constantinople to 
consider the matter of the capitulations "8 but evidently the powers were not 
satisfied with the progress made in permanent judicial reform for such a 
council never was called. 

Since its formal admission into the society of nations, the Porte has never 
rested from its efforts to rid itself of the capitulations. Such a policy is 
particularly interesting in view of the language contained in the early grants. 
The Pisan capitulations read: “They begged that we would permit. 

They prayed us—and having heard all their prayers . . .“4 Again the 
English capitulations read: “We most sacred Musulman-like Emperour. 
. . . The prince of these present times, the only Monarch of this age 
able to give sceptres to the potentates of the whole world.” It is not 
until the middle of the nineteenth century that the Sultans seem to have re- 
garded these concessions as a disparagement on their sovereignty. As late 
as 1875, a consular convention between Turkey and Persia provided for 
mutual rights of extraterritoriality in sweeping form.” 
_ + A memorandum was communicated to the powers in 1869 through their 
diplomatic representatives at Constantinople, referring to the capitulations 
as an impediment to the civilization of Islam.” Notwithstanding this 
protest the Ottoman Government, along with the other signatories of the 
treaty of Paris; i in 1871 signed a protocol with this annex: 
That it is an essential principle of the Law of the Nations that no 
Power can release itself from the obligations of a Treaty or modify its 


` 68 Cromer, Modern Egypt, Vol. II, p. 186. - 
6 De Testa, op. ci., Vol. V, p. 132. 


19 Davis, op. cit., p. 320. ™ Noradounghian, op. cit., Vol. ITI, p. 78, Art. 7. 
12 Ibid., p. 79, Art. 32, 73 Ibid., p. 34, Protocol XIV. 
n Scott, op. cit., p. 68. % Noradounghian, op. cit., Vol. I, p. 146. 


16 Ibid., Vol. III, p. 393, Art. 7. 11 De Testa, op. cit, Vol. VII, p. 542, 
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stipulations without the consent of the contracting parties by n 
an amicable understanding.”*. 


> protocol is significant in view of the provision of the Koran wk 
s a true believer to release himself from contracts with a non- 
n without notice. 

‘ailing in its efforts to secure an abrogation, the Porte has atten 
ry possible way during the last century to limit the jurisdiction o: 
suls. The endless dispute as to Article IV of the treaty with the 
tes may be attributed to this policy.” The Realty Protocol of ] 
lently formulated with this in mind.® Most of the capitulatory 
uding the United States, were signatories to this convention, wh 
ed to foreigners the right to own real estate, provided (1) that t 
horities on their part should have the right to search the resid 
signers under given conditions, and (2) that the local tribunal: 
'e jurisdiction to try certain cases involving foreigners without t 
e of a consular dragoman. The United States has maintained tk 
cessions are not a general limitation on the capitulations but sole 
rights of its citizens who own Turkish realty.*! 

“he Porte had already obtained the consent of Austria (in the 
ivention of 1909), of Italy (in the Lausanne Treaty of 1912) § 
nce (correspondence of spring 1914) to a modification of the 
ry régime when it took advantage of the state of war existing 
European powers to notify the embassies in September. 1914 - 
itulations were to be considered abrogated as from October t 
3 following was the note submitted to the United States Seer 
te by the Turkish Ambassador: 

Sir: I have the honor to inform you that by Imperial Irade t 
man government has abrogated as.from the first of October : 
conventions known as the Capitulations restricting the sovere 
Turkey in its relations with certain Powers. All privileges 
munities accessory to these conventions or issuing therefrom are 
repealed. Having thus freed itself from what was an ini 
obstacle to all progress in, the Empire, the Imperial governn 


-adopted as the basis of its relations with the other Powers the p 
of International Law. 


“hrough the mediation of the Italian Ambassador, the represe 
oth the Central Powers and Entente joined in an identical not 
; in spite of the war existing between them. Such action is int 
riew of the commonly accepted doctrine that belligerent powers 
il relations. The American Ambassador refrained from sendin; 


78 State Papers, Vol. 61, p. 1198. 79 See Sec. IV, infra. 

‘802 Malloy 1344. 8t Foreign Relations, 1892, pp. 545, 
® State Papers, Vol. 102, p. 180. 

83 Martens, Noveau Recueil Générale, 3d ser., Vol. VII, p. 9, Art. 8. 

& Foreign Relations, 1914, p. 1090, 


note of protest on the ground that it was not sufficiently vigorous; ' 
the United States emphatically refused to acquiesce in the abrogation 


Iii. THEIR CONTENT 


Many of the capitulations, in addition to their specific provisions 
tain references to privileges founded on mere custom or usage. The 
so numerous and of such uncertain origin that an inclusive enumerat 
impossible. Perhaps they may be best summarized by saying that ax 
of an arbitrary nature on the part of a native official, which controv 
privilege of long standing, is considered ultra vires.* 

The principal privileges granted to foreigners may be classified a 
personal, (2) juridical, and (8)“economic. 

The personal rights include: permission to come on Moslem groun 

` navigate the adjacent waters, with the exception of the Hedjaz prc 
containing the holy cities of Medina and Mecca; 8 liberty of reside: 
the interior; freedom to travel by land and sea; and freedom of cu 
habit, and religion within Ottoman confines.®* Religious liberty 3 
the Turkish Empire is particularly guaranteed by Article LXII c 
treaty of Berlin, 1878,8 the provisions being applicable to native Chri 
and foreigners alike.” Although not specifically provided for, the ris 
print and circulate books,” the right to hold religious services in a dom: 
and the right to’ have letters unopened by Turkish authorities have al 
insisted upon by the United States. 

The economic field of capitulations has for its foundation the prohi 
against levying discriminatory and confiscatory taxes upon foreign ’ 
tians. Foreigners are expressly exempt from every tax levied b 
Ottoman Government, except ad valorem import and export duties 
maximum is fixed by the capitulatory powers.“ Nor may the Ottomar 
ernment levy any internal tax on foreign goods. Mission schools hav: 


% Foreign Relations, 1914, p. 1091. 

‘8 Hinckley, American Consular Jurisdiction in the Orient, p. 16. 

87 French Capitulations (1740), Arts. 1, 20, 32, 34, 63; English Capitulations 
Arts. 1,7; United States Capitulations (1830), Art. 1; Russian Capitulations (1783), Art 

es French Capitulations, Arts. 1, 32, 34, 36, 40, 51, 82; Russian Capitulations, Arts. 
English Capitulations, Art. 29. 

_ 8 State Papers, Vol. 69, p. 766. 9° Hinckley, op. cit., pp. 110- 

% Foreign Relations, 1888, pt. 2, p. 1594. 92 Thid., 1891, p. 755, 757, 765 

%3 Tbid., 1893, p. 623. ; 

% French Capitulations, Arts, 8, 10, 13, 24, 25, 55, 67; Russian Capitulations, Art 
23; English Capitulatians, Arts. 13, 32, 52, 54, 57, 67; United States Capitulations, 
For modification of original capitulations as to the customs duties and comme! 
treaty with Great Britain (1861), Noradounghian, op. cit., Vol. ITI, p. 136; trea 
France (1861), Noradounghian, ibid., p. 130; protocol between Great Britain, . 
France, Germany, Italy and Russia, and TORY (1907). British and Foreign State 
Vol. 100, p. 575. 

% Foreign Relations, 1883, p. 819. 
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held exempt from any import duties on their goods.® The United £ 
protested against the grant of a monopoly for the compulsory stora 
petroleum in 1889 on the ground that it doubled the import duty.” ` 
a law was promulgated in 1887 that foreign joint stock companies coulc 
do business in Turkish dominions with a permit, it was held to be a viol 
of the capitulation guaranteeing freedom of commerce.” An un 
economic provision appears in the capitulation of 1675. Article 74 s 
lates that the King of England shall have the right to purchase for his 
use at a minimum duty, two cargoes of figs in years of plenty. Uni 
nately, the powers have abused their economic privileges to such an e 
that Turkey has been prevented from developing her own industrie: 
inferior European goods have been loaded upon the country in great < 
tities. 

The juridical rights of foreigners in Turkey have their origin in the É 
capitulations of 1535 and 1740. Although perhaps the most importa 
all the privileges, in no case do they rest on a single treaty. Usage, i 
pretation, protocols and subsequent treaties have all been responsib) 
important changes.!00 

Where foreigners of the same nationality are involved in civil or erh 
causes, the consular courts are given absolute jurisdiction !° excepting ' 
concerning realty, which are governed by the protocol of 1874. 

The consular tribunal of the defendant also originally had jurisdi 
over cases involving foreigners of different nationalities, although the ca 
lations are silent on this point. The Porte contested this jurisdictic 
vigorously that mixed tribunals were finally substituted for the sep 
courts by the arrangement and agreement of the various legations.'!” 

The early capitulations stipulated that the local tribunals should 
jurisdiction of civil causes between foreigners and Ottoman subjects, provi 
consular dragoman is present.! However, the requirement for the pre: 
of a consular representative in some cases has been waived by usage 
subsequent conventions.“ A development of this jurisdiction has 
the Tidjaret established in Constantinople as a court of appeal fron 
provinces and a local court of first instance to deal with commercial 
putes between Ottoman subjects and foreigners. It has been compos: 


% Foreign Relations, 1883, p. 880. 87 Ibid., 1889, p. 710. 
98 Ibid., 1888, pt. 2, p. 1592. 99 Noradounghian, op. cit., Vol. 1, I 

100 Brown, op. cit., Chap. III; Mandelstam, Justice Oitoman, Chap. I. For summi 
British Law, see Abd-ul-Messih v. Farra (1888), 13 App. Cases 431. 

10 French Capitulations, Arts. 15, 26, 52; English Capitulations, Art. 16; United { 
Capitulations, Art. 4; Russian Capitulations, Art. 6. 

12 VII Op..Att. Gen. 565. 

103 French Capitulations, Arts. 2, 3, 26, 41; Austrian Capitulations, Art. 5; United { 
Capitulations, Art. 4; English Capitulations, Arts, 10, 15, 24; Russian Capitulations, 
63, 64, 66. 

10 See Realty Protocol (1847), supra. 
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three Turkish judges and two foreign assessors of the defendant’s nat 
ality. The Turkish law based upon the French commercial code is app! 
the signature of the consular dragoman is necessary before a judgment 
become effective; and from such a judgment there can be no appeal.1® 

Originally the local tribunals also had jurisdiction over- crimes invol 
both natives and foreigners, provided that-a dragoman was present at 
trial and vised the judgment.!® The later capitulations with the Un 
States (1830), Belgium (1838), and Portugal (1843), grant exclusive c 
inal jurisdiction to the consular courts; 1 and, in view of the fav: 
nation clause which obtains in many of the treaties, this jurisdiction wi 
seem to be completely lost to Ottoman tribunals, Mandelstam maint 
that this was the recognized practice at the time these treaties were n 
tiated, so that it was no more than the confirmation of an existing usag 
France, Italy and England have continued to allow the Ottoman tribu 
to exercise jurisdiction in such cases, but have made it clear by re 

‘judicial decision that their courts possessed such a jurisdiction by forc 
treaty .109 

Provision for the exercise of extraterritorial jurisdiction by the Un 
States Consular Courts "° was first made by the act of 1848. This 
followed by a broader act in 1860 1? and completed by the amendatory 
of 1866-18768 The.procedure is of great simplicity.“ 

The jurisdiction whichis determined by treaty is to be “exercised 
enforced in conformity with the laws of the United States,” so far as 1 
are applicable.“ Where such laws are deficient or not adapted to 
object, the common law 1 and the law of equity and admiralty are tı 
applied.” If none of these ‘furnish appropriate and sufficient remedi 
the respective ministers are empowered to make regulations having 
force of law."8 Section 4125 of the Revised Statutes specifically prov 
for the. exercise of criminal jurisdiction under the treaty of 1830 ` 
Turkey. 

The inviolability of a foreigner’s Jonai is guaranteed by the capii 
tions, entrance being forbidden to local authorities except in cases of ur 

1% Hinckley, op. cit., pp. 152, 153; Young, op. cit., Vol, I. 

10 French Capitulations, Art. 65; Russian Capitulations, Arts. 73, 74; English Capi 
tions, Arts. 10, 42. 

107 Citations, supra. 108 Mandelstam, op. cit., pp. 146 

109 See Hall, Foreign Jurisdiction of the British Crown, p. 133 n.; and also sec. VI, inf 

110 Moore, International Law Digest, Vol. II, pp. 614, 622; Hinkley, op. cit., Chap. 3 

u 9 Stat. 276. 12 12 Stat. 72. 

U3 Revised Statutes, secs. 4083-4130. 

14 See Hinckley, op. cit, App. IX for United States Consular Court Regulatior 
‘Turkey. i 

u6 Revised Statutes, sec. 4086. 

us For what common law is to be applied see Forbes vs. Scannell, 13 Cal. 242 (1 
citing 7 Op. Att. Gen. 504, 

17 Revised Statutes, sec. 4086. us Ibid, 
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necessity and then only after notification has been made to 
Note, however, the modification of this privilege by the Real 
tocol of 1874. ; 

The right of a capitulatory power to-have protégés who might 
privileges, a right which was granted to France in 1673, to Ri 
England in 1675, led to tremendous political and monetary 
firman of the Sultan in 1869 nullified the right by forbidding 
subjects to become naturalized under a foreign government 
consent,'2? 

Rey sets forth these abuses vividly, asserting that exen 
import duty by means of a barat was freely sold to native Gre 
menians; that the yearly revenue to the British Ambassador : 
practice amounted to £3000; 1 and that in 1808 Russia had 12 
subjects of the Sultan as its protégés. 


IV. RIGHTS OF THE UNITED STATES 


A long controversy has raged as to what constitutes the actua 
capitulatory treaty of May 7, 1830, between the Unitėd States an 
and the matter still remains for determination. The statem 
writers on the matter are obscure and often contradictory, 
reference to “the Turkish original” is generally to be found. 

A. treaty seems to have been drawn up in two languages, ’ 
French—the Turks phrasing their text with reference to a prelir 
in French submitted by Commissioner Rhind. The Turks 
Turkish text, the Americans signed the French text, and then : 
of these signed texts was made. It is to be noted particular. 
contracting parties did not affix their signatures to a single doc 

The exact origin of the text to which the Senate gave its conser 
tion is difficult to determine. In his confidential message to t! 
December 9, 1880, President Jackson says: 


The French version herewith transmitted, and acco 
copies and English translations of the same, are transcripts 

` nal translations from the Turkish signed by the Commissi 
United States, and delivered to the Government of the Su 


119 French Capitulations, Art. 70; Russian Capitulations, Arts. 5, 7, 67; En 
tions, Art. 25. . 

120 Noradounghian, op. cit., Vol. I, p. 143. 

121 Tbid., p. 158, Art. 33. 

12 Rey, La Protection Diplomatique et Consulaire dans les Eschelles du Levani 
p. 290. 

133 Ibid., pp. 220-292. 

14 De Testa, op. cit., Vol. I, p. 226. Report of Sir Robert Liston, Ambassa 

125 See Moore, op. cit., Vol. IL, pp. 668-714, for an extended discussion. 
_ - 28 See letter of Commissioner Rhind to President Jackson, May 10, 1830, . 
260, 22d Cong., 1st Sess., Vol. 6, p. 677. 
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tiary, and delivered by him to the American Commissioner; of 1 
translation into the English language, made at the Departm« 
‘State, and believed to be correct, is likewise transmitted.!2” 


A careful examination of the State Department archives has disclos 
lowing facts as to the text which was finally ratified. President Jac 
tification of February 2, 1881 is to be found, along with a Turkish t 
e treaty, inscribed on large paper to which the Turkish seal is affixe 
10le being bound by dn official green ribbon. The ratification spe: 
he original in the Turkish language and a translation of the sa: 
iglish” as “hereunto annexed”. Following this is a copy of the £ 
solution in long hand, attested by the Secretary of ‘State but not ref 
the exact text to which the Senate had given its consent. Then fol! 
icument in English which is headed “Translation from the original 

1 of the Treaty”. -At the end of this document appears: “(signed 
mmed Hamid” and immediately below “ Reis-ul-Kutab.” 

The archives of the State Department also reveal two other docu 
rich purport to be copies of the Turkish text. Other -translatic 
‘ench and English are also to be found, none of which can be identi! 
verified copy of or translation from the French text which was sig 
mnstantinople and handed to the Turks. 

After ratification by the respective governments, the Porte refus 
ake the exchange necessary to bring the treaty into effect until | 
ter, the American Chargé d’Affaires, had signed on September 26, 
e following note in Turkish and delivered it to the Porte: 

Some expressions in the French translation of the Turkish i 
ment, exchanged between the Plenipotentiaries of the two Contr. 
Parties, and which contains the articles of the Treaty of Com 
concluded between the Sublime Porte and the United States of An 
not being perfectly in accordance with the Turkish original, a ci 
stance purely the effect of translation, and the government < 
United States being satisfied with the Turkish Treaty, and t 
accepted it without the reserve of any word: 

Therefore, on every occasion, the above instrument shall be si 
„observed; and if, hereafter, any discussion should arise betwee 
Contracting Parties, the said instrument shall be consulted by m 
by my successors to remove doubts. 

In faith of which, I have officially signed the present copy, accu 
compared of ‘the Turkish instrument.!28 


may be seriously doubted whether this note amounts to more t 
reumlocution to achieve a desired result without materially affectir 
ghts of the United States, particularly since the present matter in d 
not one of ambiguity but of the presence or non-presence of an 
irase in Article IV. 


127 §, Cong. Doc., Dec. 16, 1830. 28 Porter’s No, 22 2MS. Desp. from Turke 
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_ The proclamation of President Jackson, bearing the date of Febru 
1832, a document written in long-hand as found deposited in the 
Department, says that the ratification by the President 
-of the said Treaty in the Turkish language, and in a translation 1 
into the English annexed thereto, was exchanged at Constant: 


on the fifth day of October 1881 . . . which convention as1 
by the President, in the English version, is word for word as foll 


On the other hand, there seems to be no evidence as to what text o 
composed the Turkish ratification. Such a document is not to be fo 
the archives at Washington; nor can any proces-verbal of the excha 
ratifications be discovered. Therefore it must remain as a matter fo 
speculation, whether the Turkish Government ratified the French 1 
signed and delivered by the American Commissioner, a copy of the T 
text which was signed by the Reis Effendi and given to Commissioner | 


‘or a combination of both these texts. 


This complicated problem of texts has become centered in a disput 
the content of Article IV. According to the representations of the Pı 
entire phrase is missing in its text of the Turkish original. As it oc 
the English translation ratified by the United States, Article IV read 


Citizens of the United States quietly pursuing their commer 
“not being charged or convicted of any crime or offence, shall 
molested and even when they have committed some offence the 
not be arrested and put in prison by the local authorities, but s 
tried by their own Minister or Consul, and punished according tı 
offence, following, in this respect, the usage observed towards other Fre 


After a lapse of some fifty years and repeated requests, Mavroyei 
submitted the following French rendering of the Turkish text of the o 
to the State Department in 1888 on behalf of the Ottoman Governm 


Les citoyens Américains vaquant paisaiblement aux affaires ¢ 
commerce ne seront puis point molestés sans motif tant qu’ils p 
pas commis quelque délit ou quelque faute; meme en cas de culp: 
ils ne seront pas emprisonnés par les juges et les agents de la 
mais ils le seront par les soins de leur ministre et consul à Finsta: 
qui se pratique à Pegard des autres Francs.'*° 

(American citizens peaceably attending to matters of commerce 
not be molested without cause so long as they shall not hav 
mitted any offense or fault. Even in case of culpability they sh 
be imprisoned by the judges and police agents but shall be pu 
through the agency of their ministers and consuls, according 
practice observed in regard to other Franks.) 


Tt is clear from a comparison of these articles that the provision for t 
an American consul or minister is entirely lacking in the Ottoman c 
the Turkish text if the French translation is correct. Perhaps soi 


1292 Malloy 1319. 129 Foreign Relations, 1900, p. 917. 


planation of the extreme difference in the texts is to be found in the ren 
of one American translator that “the Turkish text is a masterpiec 
ambiguity.” 

Before considering the merits of the controversy, the Treaty of C 
merce and Navigation of 1862 is to be noted. The treaty of 1830 
thereby confirmed.“! Article XXII provided that the treaty migh: 
` terminated by either party at the end of any seven year period upon 
giving of proper notice at the end of the sixth year. The Porte infor 
the State Department of its desire to terminate the treaty on January 
1874 and again in September, 1875; but by the terms of the treaty nc 
could not properly be given before June, 1876. Even so, President G: 
said in his annual message of December, 1876, ‘‘under this notice the tr: 
terminated upon the fifth day of June, 1876,” % and although Presic 
Cleveland questioned the legality of the termination nine years later, 
point has never been insisted upon. 

Thus we are thrown back upon the treaty of 1830 as the source of An 
can rights in Turkey. A careful examination of Articles I and. III an 
the undisputed portions of Article IV shows a grant at least to United St 
merchants of the ordinary privileges accorded to other foreigners by vi 
of the capitulations.%® The undisputed portion of Article IV specific 
provides for the supervision of the American dragoman in litigation betw 
natives and American citizens; and the final clause, which occurs in 
texts, provides that the usages observed toward other Franks are tc 
observed toward citizens of the United States. The Porte has insi 
that this clause was merely a limitation upon what was yielded and 
explanatory of the privileges granted,7 but such a contention is not : 
- trolling in view oi the language in the other articles. Article I reads: 

In like manner American Merchants who shall come to the 1 
defended countries and ports of the Sublime Porte shall pay the s 
duties and other imposts that are paid by merchants of the most fav 


friendly Powers, and they shall not, in any way, be vexed or moles 
on both sides travelling passports shall be granted.!38 


Likewise Article IIT reads: 


American Merchants established in the well-defended States of 

- Sublime Porte for purposes of commerce shall have liberty to em: 
semars (brokers) of any nation or religion, in like manner as merch 
of other friendly Powers; and they shall not be disturbed in their aff 
nor shall they be treated, in any way, contrary to established usages. 


1812 Malloy 1321, Art. 1. 

332 Messages and Papers of the Presidents, Vol. vu, p. 403; 

133 Ibid., Vol. VIII, p. 335. 

184 Straus, Under Four Administrations, p. 89; Foreign Relations, 1884, pp. 566, 56% 
185 Hyde, op. cit., Vol. I, sec. 263. 
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222 THE AMERICAN J 


_ Ample support for such an ir 
Cushing took the stand that t: 
United States the privilege o 
all other foreign Christians,“° 
1862. ‘Mr. Justice Bradley, 
© does not question the privilegi 
of the treaty of 1830, only insi 
the usages of Turkey in its in 
‘of that particular litigation t 
shown. Wharton says: “Cit: 
` provisions of the treaty of 1! 
- other Christians, the privilege 
The practice of the respecti 
The Porte itself has not taki 
rights in the Ottoman Empire 


-, claimed under ‘Article IV. 


` Pasha, Turkish Minister at y 
of State in 1884, makes this v 
By the treaty of 1830 
citizens of this Republic tc 
Now the privileges grant: 
represent an absolute an 
susceptible of any variatic 

the progress of the times, 


A possible distinction bet 
" missionaries under the langua 
so far as the documents shov 
` Porte. Barton points out in 
missionaries began work- in 1 
: concluded with this country, £ 
English capitulations. ‘The 
difference between an English 
‘Frank Christians’ to him. 
Ramsay remarks: 

It has been stated by 
missionaries, having force 
the government, had no | 
. . . The missionaries 
Sultans, Mahmud the Sti 
stand on a firm basis of tr 
a basis in which the prese 
mission work, could find 1 


40 VIL. Op. Att. Gen. 565 (1855). 
12 Wharton, International Law Dig 
43 Foreign Relations, 1885, p. 898. 
1 P, 241, ` 


LUG ALENÇAaAL PUSLUULL aS LU ULI, BLUUS CUMULEITCU VY ALLICLE LY 
m to be impregnable. The provisions of treaties concluded betwe 
ited States and other Mohammedan nations serve to enforce the 
. contention as to the correct text. Any vagueness as to Article I 
cleared up by reference to the following treaties: with Algiers 
icles XIX, XX; with Tripoli (1805), Articles XVIII and. X 
h Morocco (1836), Articles XX, XXI.48 “Article XXI of the treat 
jers reads: f 
` If a citizen of the United States should kill, wound, or stick a: 
of Algiers, or on the contrary a subject of Algiers should kill, x 


or stick a citizen of the United States, the law of the country sha 
place and equal justice shall be rendered, the consul assisting at th 


\t all events, there is an express and uncontested grant of the exce 
ninal jurisdiction disputed under Article IV in the treaty with (B 
8) 49 (reaffirmed by Article I, treaty of 1862) and in the treat 
tugal (1843) =° (confirmed by Article I, treaty of 1868) which mig 
claimed by the United States in view of the favored nation lang 
treaty of 1830. Such a stand was taken by Mr. Hay, as Secre 
te, in his correspondence with the Porte in 1901.1 France, Ita 
gland have all taken this position, in spite of the fact that the: 
tally allowed the Ottoman tribunals to exercise the contested jv 
a. The French consular court in the case of Broytmann v. Gr 
tenced a French national upon the complaint of an Ottoman s 
ewise in the case of Pardo (1903) the Italian consular court 1 
d the claim of Ottoman tribunals to exclusive jurisdiction in a a 
e involving a native and an Italian. The British claim to suct 
tion was given judicial confirmation by the case of Rex v. J 
ided on appeal in His British Majesty’s Supreme Court for the I 
s of the Sublime Ottoman Porte, aa 19, 1912. Judge 
dering the opinion says: 

The sole question, therefore, before this court is, has His . 
Majesty’s Supreme Court in the Ottoman Dominions jurisdic 
hear and determine. -criminal case in which the accused is a 
subject and the complainant an Ottoman subject? 
no doubt that in recent years the custom usually followed. it 
where an Ottoman subject is proceeding criminally against a 
subject is for the accused to be tried before a Turkish tribunal 


- but although this had been the custom in recent years and w 
doubtedly continue to be the course of procedure, I see no rez 


146 I Malloy 10. _ Ibid., Vol. II, p. 1792. 
148 Ibid., Vol. I, p. 1215. - 49 Noradounghian, op. cit., Vol. II, p. 24 
10 bid., p. 356. 11 Foreign Relations, 1900, p. 914. 
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1% Decision seen by the writer in a document at the U. S. State Departmer 
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‘assume that privileges acquired by treaties (favored nation clause Art. . 
XVIII Treaty 1809) 1 have been annuled by reason of this custom 
being carried on. 


As a matter of fact, the Porte has repeatedly acquiesced in the exercise of 
this extraordinary jurisdiction by the American consular courts but this i is 
obviously not conclusive of legal right. 
V. POWER OF ABROGATION BY THE TURKISH GOVERNMENT 
Can the Ottoman Government invoke the sanction of international law 


to insist that the capitulations may be legally terminated or abrogated? 


If the answer to this question is to be in the ‘affirmative, such a power must 
rest on one of four grounds: (1) that the capitulations are no more than 
unipartite agreements terminable at will; (2) that although they are ad- 
mitted to be bipartite agreements, there is freedom of termination under 
the “change of condition” doctrine; (3) that they are in the form of treaties 
which do not survive belligerency; (4) that international law can have no 
binding force upon a nation subject to a capitulatory régime. 

The allegation that the capitulations are the individual voluntary act of 
the Porte 8 which may be abrogated at its discretion is set forth in its note 
to the. powers in September, 1914: 

The Imperial Ottoman government, animated be a spirit of hospi- 
tality and sympathy toward the subjects of friendly Powers, formerly 
determined in a special manner the rules to which foreigners should be 
subject on coming to the Orient to engage in business here and com- 
municated these rules to the Powers. In the course of time these rules, 
which the Sublime Porte had promulgated upon its exclusive initiative 
came to be interpreted as privileges, strengthened and extended by 
certain practices, and maintained to the present under the name of old 
treaties or Capitulations.®7 


The identical note of the powers in contradiction of these allegations 


‘insisted: 


that the Capitulatory régime . . . is not an autonomous institu- 
tion of the Empire but a resultant of international treaties, diplomatic 
agreements, and contractual acts of divers kinds.* 


The United States in its protest also insisted that the capitulations are in 
the nature of an international agreement which cannot be abolished by one 
party. 

Whatever the theory of the Sultans in granting the early capitulations as 
“gracious concessions”, Sultan Mahmud I bound himself and his successors 


455 Noradounghian, op. cit., Vol. IT, p. 81. 
158 See also Hyde’s reference to the capitulations as ‘‘unilateral agreements,” op. cit., 


` Vol. I, sec. 259. 


167 Second Russian Orange Book, 1914, No. 43; Foreign Relations, 1914, p. 1092. 
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to respect the provisions of the treaty of 1740 with France. Thus ended 
the Ottoman practice of making a grant for the life of the grantor only. 
Since that time the conventions concerning the privileges of foreigners have 
no longer been entitled “Capitulations” or “Letters Patent”, but rather 
“Treaties of Friendship”, “Peace”, or “Commerce.” 1! -It may also be 
noted that the first privileges ever granted by the Ottomans at Constanti- 
nople, the Venetian capitulations of 1454, were signed by the Seigneurie 
Ducale de Venise as well as Sultan Mahmoud Bey.!® 

A second possible ground upon which the Turkish Government -might 
rest its legal power of abrogation, is the doctrine that under recognized 
principles of international law a marked change of conditions justifies the 
termination of treaties otherwise inviolable. It is difficult to find among 
the writers a precise definition of the essentials which justify such action; 183 
but if treaties are to have any international validity whatsoever, clearly 
there is required “something more than the sheer power of a contracting 
state to disregard with impunity the terms of a valid treaty, in order to 
establish a legal right to do so.” 4 The Imperial German Government 
has invoked this doctrine as set forth by Bluntschli'™ in defense of its 
violation of the treaty of 1839 and the invasion of Belgium! The United 
States based its right to demand’a revision of the terms of the Clayton- 
Bulwer treaty on the theory that the treaty was made “under exceptional 
and extraordinary circumstances which have ceased to exist”. Russia 
sought to escape the provisions of the treaty of Paris (1856) which neu- 
tralized the Black Sea by means of a like argument.'%8 

The recent revolution and consequent change in government afford the 
Turkish Nationalists no power per se to treat preexisting treaties as null and 
void. It may be argued however that every generation of a political 
community dwelling in a given area holds its powers of sovereignty in trust 
for the next; that the representatives of such a community can no more 
make a grant of any of its powers of sovereignty in perpetuum which has 
legal significance than a legislature bas the legal power of abdication; that 
if they do purport to make such a grant, their successors may disregard it as 
ulira vires, particularly if the conditions which gave it a semblance of neces- 

160 Noradounghian, op. cit., Vol. I, p. 300, Art. 85. 

16 See treaty captions: United States, 1830; Brazil, 1839; England, 1809; Sweden, 1737; 
Spain, 1782; Russia, 1783; Italy, 1740; Belgium, 1838; Greece, 1855. 

182 Muratori, op. cit., Vol. 18, p. 700. 
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op. cit., Vol. IT, secs, 540-546; Oppenheim, International Law, (1st ed.) Vol. I, p. 550;-Philli- 
more, International Law, (1st ed.) Vol. II, p. 109. 

164 Hyde, op. cit., Vol. II, sec. 541. 
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sity have disappeared. Whether the alleged reform in Moslem law and its 
administration has brought about a sufficient change in conditions to satisfy 

-this doctrine is extremely doubtful”? Whether the capitulations do 
constitute in fact a grant of sovereign powers is left for consideration in 
connection with the doctrine discussed immediately below. 

A third basis upon which the Turks might rest their case is the contention 
that the capitulatory treaties fall within that category which does not 
survive a state of war between the contracting parties. The precise effect 
of war upon existing treaties is “one of the unsettled problems of the law.” 1 
Whereas, the writers accord general recognition to this principle of inter- 
national law, they differ appreciably as to just what treaties may survive.!” 

The test of survival however seems usually to be one of character. 
Wheaton 1 is in accord with Kent when he says: - 

Where treaties contemplate a permanent arrangement of national 
rights, or which by their terms are meant to provide for the event of an 


intervening war, it should be against every principle of just interpre- 
tation to hold them extinguished by the event of war. 


It would seem then that treaties dealing with boundaries, property tenure, 
public debts, prizes, and all other rights of a vested nature are merely sus- 
pended by war and revive at the return-of peace. In the case of the Society’ 
for the Propagation of the Gospel v. Town of New Haven, the Supreme 
Court has given judicial confirmation to this principle, holding that the 
stipulations of Article X of the treaty with Great Britain (1794) dealing 
with land tenure were in no way affected by the War of 1812. A similar 
decision was rendered by the English Court of Chancery in Sutton v. Sutton 
as to the effect of the war on Article [X.1% The decision in the recent case 
of Techt v. Hughes!” goes very far. Judge Cardozo, rendering the opinion 
for the court, held that Article II of the treaty between the United States’ 
and Austria (1848) allowing aliens to inherit realty survived the recent war. 

The problem thus resolves itself: Do the capitulatory treaties grant 
vested rights and a permanent status within Ottoman territory to the 
signatory powers, so as to survive a state of belligerency? 

It may be argued that when a state gives to a foreign power the exercise 
of sovereign rights within its territorial confines, it is an absolute and un- 
conditional grant of such rights which the grantor may not thereafter 


170 See sec. VI, infra. 

i Oppenheim, op. cit., Vol. II, sec. 99. 

12 Phillimore, op. cit, Vol. III, p. 796; Phillipson, Termination of War and Treaties of 
Peace, p, 250; Moore, op. cit, Vol. V, pp. 381-385; Vattel, Law of Nations, Bk. III, Chap. 
X, sec, 175. 

_1%3 Wheaton, International Law, (7th ed.), pp. 460, 471, 475. 

174 Kent, Commentary on International Law, p. 394. 

1% 8 Wheaton 464, 494 (1823). 

176 1 Russell and Mylne, 663 (1830). 

177 229 N. Y. 222 (1920); Certiorari refused, 254 U. S. 643 (1920). 


THE CAPITULATIONS OF THE OTTOMAN EMPIRE 227 


exercise: himself unless the grantee consents or cuts off his rights by a 
reconveyance. f 

Yet the term “‘extraterritoriality”’ as descriptive of the capitulatory: 
privileges seems to be an inexact use of language and as such misleading. 
Bonfils characterizes it as a mere fiction, contending that the accurate term 
in this connection is “immunity of jurisdiction.” 178 Such a term, however, 
does not seem completely satisfactory. “Immunity from all but a special 
jurisdiction” is perhaps more adequate. A foreigner who enters upon 
Turkish soil does not carry his own laws with him in reality: rather does his 
temporary relation to the Oriental sovereign impose upon him the duty to 
obey the law of his own state.179 The Supreme Court has supported this 
theory in the case of In re Ross,'®* holding that the United States consular 
courts under the extraterritorial régime which then obtained in Japan, acted 
as.the agents of the Japanese Government in their trial of causes.18 The 
statement of Hyde that a proclamation of martial law is not believed to 
suspend extraterritorial privileges * might at first blush seem to be in 
conflict with such an analysis. __ 

Recognition of the Turkish contention that the capitulations may be 
terminated by a state of war is to be found in several treaties with the Porte . 

-following hostilities. Article XXXII of the treaty of Paris (1856) 18 and 
Article X of the treaty of Constantinople (1879) 1% provide for the continued 
existence of the capitulations. During her war with Greece in 1897, 
Turkey declared that the régime was at an end, but the powers forced her to 
abandon this position. Again, in the Italian war of 1911 the Porte re- 
asserted that any state which made war on Turkey forfeited its capitu- 
latory rights. Accordingly, Italy stipulated in the treaty of 1912,1% as did 
Greece in the treaty of 1913,!87 that the capitulations should remain in full 
force. 

Since the United States has never declared war upon the Ottoman Gov-. 
ernment, a fortiori its legal rights cannot be directly affected by the doctrine 
herein considered. It must be remembered, however, that some of its most 
valuable rights depend upon the favored nation. language in the treaty of 
1830. If the English, French and Italian capitulations can be considered 
terminated by the recent war, there will be consequent serious limitations 
upon the rights of the United States. 


178 Bonfils, op. cit., secs. 337, 693. 

179 Piggott, Hxterritoriality, p. 17 et seg. See also opinion of Lord Findlay in Casdagli v. 
Casdagli, (1919) Appeal Cases 145, 161. 

180 140 U. S. 458, 464 (1891). 

181 Burgess, Political Science Quarterly, Vol. 14, p. 9. ; 

1&2 Hyde, op. cit., Vol. I, sec. 260, n. 2. 183 State Papers, Vol. 46, p. 17. 

1% Martens, Nouveau Recueil Générale, 2d ser., Vol. ITI, p. 470. 

1% State Papers, Vol. XC, p. 427, Art. IX. 

18 Martens, ibid., 3rd ser., Vol. VII, p. 8. 

187 State Papers, Vol. CVI, pt. I, p. 894, Art. II. 
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A fourth curious contention of the Ottoman Government is that since the 
régime was established before its admission into the family of nations, 
international law can have no binding force upon the capitulatory treaties. 
The London protocol of 1871,!88 to which it was a signatory, would seem to 
_ rebut. any such contention. The language of the note to the United States 
in 1914 abrogating the capitulations,!® “having thus freéd itself from what 
was an intolerable obstacle to all progress in the Empire, the Imperial govern- 
ment has adopted as the basis of its relations with other Powers the principles of 
International law,” indicates the extreme view of the Porte that the capitu- 
latory system pieoludes the very existence of international law. 

A treaty grant of special economic privileges with no limitation of time is 
by its very nature transitory.°° The power to abrogate such an agreement 
must exist in every sovereignty; and upon no principle of international law 
could it be held to survive a state of war. So that upon such a theory, we 
may concede that the economic field of the capitulations has been wiped out. 


VI. PRESENT STATUS 


The complex military and political conditions prevailing in the Near 
East at the present time make it exceedingly difficult to define the precise 
status of the capitulations. 

The Turkish Nationalists insist that the capitulatory régime must be 
destroyed. 


With a view to assuring our national and economic development, and 
with the object of giving the country a regular and more modern ad- 
ministration, the signatories of the present pact consider the possession 
of complete independence and liberty as the sine qua non of our national 
existence. In consequence we oppose all juridical and financial re- 
strictions of any nature which would arrest our national development.!™ 


The Soviet Government has recognized this aspiration by its treaty of 
March 16, 1921, with Angora, containing the following provision: 192 

The government of the R. S. F. S. R. considers the Capitulatory 

régime to be incompatible with the free national development and with 


the sovereignty of any country; and it regards all the rights and acts 
relating in any way to this régime as annulled and abrogated. 


Germany and Austria renounced their privileges in Turkey during the 
war. The price of Turkish assistance on the side of the Central Powers was 
their consent to the abrogation of the capitulations; and this was recognized 
and sanctioned by Germany on January 11, 1917 in a series of five treaties." 
Austria followed suit in a treaty dated March 12, 1918.1" 


188 State Papers, Vol. 61, p. 1198. 189 Foreign Relations, 1914, p. 1090. 
19 Halleck, International Law, (4th ed.), Vol. I, p. 314; Wheaton, op. cit., p. 460 et seg. 
i) Art. 6, “Nationalist Pact,” Current History, Vol. XVII, No. 2, p. 281. 

12 Ibid., p. 278, Art. 7. 

193 Reichs-Gesetzblatt, 1918, p. 191. Martens, op. cit., 8rd ser. Vol. IX, pp. 691-738. 

30% Hamid, Das Fremdenrecht in der Turkei, p. 22. 
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On the other hand, the abortive treaty of Sevres stipulates specifically 
that the capitulatory régime shall be reestablished in favor of those Allied 
Powers who shared in the privileges prior to August 1, 1914 and shall be © 
‘extended to those Allied Powers which did not.!% Thus the Entente has 
sought to provide against a claim of abrogation upon any basis whatsoever. 

By virtue of their military occupation, the Allies have reimposed the 
capitulations in the Constantinople area since December, 1918. “The con- 
sular courts are now functioning in accordance with the jurisdiction pos- 
sessed-at the outbreak of the war. In addition they have insisted upon ex- 
clusive and not merely concurrent jurisdiction of mixed criminal cases,!%* 
and the case of Mill v. Merdikian (Civil Jd. No. 30 of 1921) 1%” has estab- 
lished the principle that Ottoman subjects may sue and be sued. in the 
British Supreme Court without consent from the Ottoman authorities. 
Jurisdiction in realty cases is still allowed to Ottoman tribunals. The 
Tidjaret, or commercial court, as it existed before the war, has been dis- 
placed by the Provisional Mixed Judicial Commission, consisting of three 
judges, the president being a Turk. This tribunal has jurisdiction over 
civil, commercial and rent cases between Ottoman subjects and British, 
French, Italian, Greek and Belgian nationals, the other capitulatory powers 
not having assented to its creation. 

The United States has been firm in its insistence that the Turkish abroga- 
tion of 1914 was without legal right and in no way affected the jurisdiction 
of its consular courts. As a matter of fact, very few cases seem to have 
arisen since that time and every effort has been made to avoid a conflict 
with the Ottoman authorities by some disposition of them other-than by 
trial. For instance, on January 29, 1915, Guiseppe Succoia, a naturalized 
American citizen, was arrested by order of the consular court in Constan- 
tinople and lodged in its jail, but released without trial upon his agreement 
to leave the country. 

. The Ottoman Government also seems to have recognized such a ‘policy 
as the best means of dealing with the impasse.’ On April 24, 1916 the 
Turkish Minister telegraphed the provincial authorities directing them to 
avoid all matters of friction with Americans. At the same time, granting 
that the United States had not acquiesced, he requested that its consuls 
treat the capitulations as de facto abrogated, and refer any questions of 
jurisdiction to the United States Embassy and the Sublime Porte for 
settlement. The situation. was further complicated by the added burden 
thrown upon the consular officers of the United States at the outbreak of 
the European War. On November 13, 1914, they were instructed to give 
British and French nationals the protection of the United States consular 


195 Peace Treaties, Sen. Doc. No. 1, 67th Cong., ist Sess., pp. 356, 392, Arts. 185, 261. 
1% Annex 6, Memorandum submitted on Behalf of Non-Offcial British Community in 
Constantinople, 1922. 
` 197 Reported in Orient News, September 20, 1921. 
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courts. The scope of the difficult legal questions so raised was somewhat 
restricted hy the ruling that the parties concerned must voluntarily and 
formally submit to the jurisdiction of the court and that onty urgent cases 
affecting the interests of foreigners under United States protection should 
be considered. 

Perhaps some explanation of the initial tolerance with which the Porte 
-regarded the exercise of such jurisdiction is to be found in the report of a 
special commission (said to have been approved by the Council of Ministers) 
appointed to study the new legal situation created by the abrogation of the 
capitulations in 1914.18 It recommended that the Ottoman courts refrain 
from judging the personal actions of foreigners and that the consular courts 
should be allowed to decide such causes until the establishment of new laws 
similar to those in Europe. The law definitely fixing the rights and duties 
of foreigners who reside in the Ottoman Empire was not promulgated until 
March 16, 1915.19 

The resumption of United States consular jurisdiction since the war 2% 
has been fraught with many delicate questions in view of the British man- 
dates in Palestine and Mesopotamia, the French mandate in Syria, and the 
Allied occupation of Constantinople. There has been an extended diplo- 
matic correspondence, and the matter awaits the consent of the Senate to 
ratification of treaties embodying the mandates, for final determination. 
In the meantime, our consuls are exercising their judicial functions in these 
former territories of the Ottoman Empire. For instance, on October 27, 
1921, the French authorities at Jezzin, Lebanon, delivered over to the Amer- 
ican Consul at Beirut for trial one Simon Keleel, a naturalized American 
citizen. 

Where martial law has been proclaimed, there is an additional complica- 
tion. The United States consular courts have been permitted to exercise 
jurisdiction even under such circumstances, except where the offense has 
been directly against the army of occupation. Recently at Constantinople 
an American citizen shot a British soldier in a drunken brawl. The British 
authorities allowed him to be tried by the United States consular court with 
the understanding that the case should be regarded as establishing no 
precedent. $ 

VII, FUTURE POLICY 


The capitulatory system has been far from perfect in its operation; it has 
led to signal abuses, incessant diplomatic controversies, and general hos- 
tility on the part of the Mohammedans. If the Christian Powers can sur- 
render any or all of their privileges at this time, without endangering the 
lives and property of their nationals, the renunciation should be made. 

198 See Journal of the British Chamber of Commerce of Turkey Inc., Sept. 1914. 

199 Martens, op. cit, 8rd ser. Vol. 10, pp. 748-751, 

200 Harbord’s Report, Military Mission to Armenia, App. B, p. 48. 

201 Cf, British Year Book of International Law, 1920-21, pp. 143, 144. 
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The question is of vital consequence to the United States because of the 
number of its citizens engaged in religious and educational work within the 
Ottoman Empire, the amount of American capital invested therein and the 
importance of its trade relations. 

"Economic freedom is essential to the progress of any nation; and in view 
of modern conditions there seems to be no good reason to further insist upon . 
privileges, originally necessary for the very existence of trade, which have 
now become particularly offensive as an instrument of economic enslave- 
ment. 

Whether any of the juridical privileges may be safely surrendered, is very 
questionable. Certainly up to the outbreak of the Great War, the Otto- 
man tribunals had never reached that point of development where a Chris- 
tian was assured of a fair trial. Discriminatory rules of evidence, and a 
judiciary largely composed of freely removable judges who had never 
studied law, made this an impossibility 2 

It is true that the young Turks under German tutelage have attempted 
some recent judicial reforms. Hamid in Das Fremdenrecht in der Turkei ? 
enumerates the following: a revision of the criminal and procedure codes 
(1911); the institution of peace courts (1913); provision for numerous com- 
missions to fill in the crevices of the Turkish law scientifically; and (1917)'a 
provisional law abolishing all religious courts, thus removing the Scheriat 
courts from the jurisdiction of the Sheik-ul-Islam. 

Brinton points out in his report, on The Government of Turkey and Trans- 
Caucasia (1919): 

This latter reform was purely administrative in form, with no real 
fusion of the religious and civil courts as alleged. The jurisdiction of 
the courts and their identity as distinct systems of jurisprudence are 
unaffected and the old confusions remain. . . . Note: Not only 


the religious courts but the civil courts also apply the Medjelli or Otto- 
man civil code of 1869 founded in religious law.2% 


And even Hamid concludes: 


Turkey is still, however, in a period of transition as regards its laws, 
but it is confidently to be expected that soon Turkey will have a com- 
plete and modern code of its own laws. 


Focief in his Justice Turque ?% clearly sets forth the inequalities between 
Musselman and Christian which exist before Ottoman tribunals in spite of 
attempted reforms. The religious courts having jurisdiction over divorce, 
marriage, food allowance, education, slavery, punishment in kind for tort, 
indemnity for injury, and inheritance by will and succession, are presided 
over by Kadis who enforce the strict Moslem law. The reforms are ap- 


22 Van Dyck, op. ci., p. 42. . 

202 P, 19 et seg. See also Bibliotti and Sedad, Législation Ottemane depuis le Retablisse- 
ment de la Constitution. 

2% Harbord’s Report, App. B, p. 24. 20 Pp, 152-156. 
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plicable only to the newly created civil tribunals; and even here the judges 
continue to apply the canonical Moslem law in fanatical communities. The 
only courts which command respect in the minds of conservative Moslems 
are the religious courts, and their Kadis are not slow to find means to defeat 
the decisions of the civil tribunals.2% 

Perhaps no better statement of the paramount reason for the failure of all 
attempted reform in the Ottoman judiciary may be found than that of 
Ahmed Safwat, Public Prosecutor of Cairo, in The Theory of Mohammedan 
Law (1920): 


Mohammedan law stands at the present day at the same stage in 
which it was expounded by the four great Imams, the founders of the 
four rites, about the middle of the third century of the Hegira (circa 
A.D. 900). The reason why its further development was arrested is 
partly due to the fact that about that time Mohammedan civilization 
reached its zenith; . . . but in a great measure, it is due to the 
conception of Mohammedan law as revealing absolute justice, and as 
such binding on all Mohammedans forever.?% 


The corruption of the Ottoman tribunals has become proverbial; but, 
even so, Judge Advocate Brinton’s recent report to the United States Gov- 
ernment is worthy of note on this point. . Referring to Sir Edwin Pears, he 
says: : ; ti 

According to this observer, a lawyer of long years practical experience 
in Turkish courts, the sense of justice, the instinct for fair play, as known 
to the Anglo-Saxon world does not exist in Turkey. The conception 
of a court entering upon a litigation with the single-minded purpose of 
rendering justice before the law is not the Turkish conception, or at 
least not the Turkish practice, and cases of judges ready to sell justice 
and with their man to make the bargain are of scandalous frequency.2%8 


` Former Ambassador Morgenthau thus describes the feeling in Constan- 
tinople at the time of the abrogation of the capitulations in 1914: 


What was manifest, however, was the panic which the-mere sugges- 
tion of abrogation produced on the foreign population. . The idea of 
becoming subject to Turkish laws and perhaps being thrown into 
Turkish prisons made their flesh creep, and with good reason.?°° 


And the apprehension of the foreign population seems to have abated little 
since the war. The memorandum issued by the French Chamber of Com- 
merce on October 5, 1922, says among other things: 


Taking into consideration the character of the Turks, their methods 
and the state of their legislation, one can frankly say that it would be 


2% Harbord’s Report, App. B, p. 23. 

207 Journal of the Society of Comparative Legislation, Vol. II, 1920, p. 310. 

208 Harbord’s Report, App. B, p. 19. 

209 Morgenthau, Ambassador Morgenthau’s Story, pp. 114 and 117. 

210 See Memorandum of Oct. 4, 1922, sent to their respective High Commissioners by the 
British, French and Italian Chambers of Commerce. 
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impossible for honorable Europeans to live in Turkey in the absence 
of the essential guarantees afforded by the Capitulations. 2 


Fresh promises and renewed attempts at judicial reform are well enough 
in their place, but the history of the Tanzimat shows clearly that the only 
basis upon which a capitulatory power can safely surrender its juridical 
privileges, is one of accomplishment. Van Dyck said as early as 1880,?" 
that “as soon as ever the Turkish Government really reforms its adminis- 
tration, the capitulations will fall of themselves.” 

Heretofore the United States had made its renunciation of extraterrito- 
riality depend upon reforms accomplished: 2" and no departure from this 
practice seems possible in the case of Turkey, without great injustice and 
property loss to its nationals resident there. 

If any modification in the capitulatory régime should be made by the 
Lausanne Conference, it would be binding upon the United States zpso 
facto in spite of the fact that its sole representation in that conference has 
been by an “unofficial observer.” The language of the treaty of 1830 “nor 
shall they be treated, in any way contrary to established usages”, can be 
interpreted in terms of privileges only so long as the “established usages” 
are guaranteed by the continued existence of the express grants to France, 
England and Italy. If these capitulatory powers see fit to surrender their 
rights, the treaty of 1830 with Turkey will mean very little to the United 
States with the exception of the contested grant of criminal jurisdiction in 
Article IV. 

Regardless of the European settlement, a new treaty with Turkey re- 
garding commercial and extraterritorial privileges would seem to be highly 
desirable. The many problems arising out of the disputed text of the exist- 
ing treaty could thereby be solved. Assuming that the European powers 
have preserved the old capitulatory régime intact, the United States would 
doubtless find the negotiation of a separate treaty impossible without the 
cession of some of its minor privileges. It is highly important, in view of 
past experience with the Turk, that any relinquishments be made pro- 
gressive, the surrender of each right being made expressly conditional upon 
the successful inauguration of a given reform. Under no circumstances, 
_ other than a permanent reform of the judiciary covering a period of twenty 
years, should the guarantee of inviolability of domicile and right of appeal 
in both civil and criminal cases to a court having foreign jurists in the 
majority be given up, if life for Americans in the interior of Turkey is to 
continue to be possible. 

21 A copy of this document fell into the hands of the Turkish Nationalists who brought 
pressure to bear on the French High Commissioner. He in turn compelled a repudiation 
by the chamber and the resignation of its officers followed. 

22 Op, cit, p. 45. 

23 Treaty with Korea (1882), Art. 4, 1 Malloy 326; treaty with Japan (1894), Art. 18, 1 
Malloy 1085; see also treaty with China (1903), Art. 15, 1 Malloy 269; treaty with Siam 
(1920), Annex, U. S. Treaty Series No. 655. 


INTERNATIONAL LAW IN ITS RELATION TO ^` 
CONSTITUTIONAL LAW 


By Quincy WriecuT 
Professor of Political Science, University of Minnesota 


The traditional treatment of international law has almost if not wholly 
dissociated it from constitutional law. International law has been con- 
ceived as concerned only with the abstractions known as states—Platonic 
ideas, as it were, which could not be seen or felt but had their existence in a 
world apart, inhabited only by other abstractions such as sovereignty, in- 
dependence and equality. The extent of a state’s territory, the character 
of its people, or its form of government was no concern of international law. 
‘Relative magnitude creates no distinction of right, relative imbecility 
whether permanent or casual, gives no additional right to the more powerful 
neighbor,” said Lord Stowell ‘Russia and Geneva have equal rights,” 
repeated Chief Justice Marshall? ` 

It is true that this ideal theory has never been literally carried out. Such 
very tangible things as ambassadors, blockade runners, prisoners of war, 
have intruded upon the page and the theorists have struggled to account 
for them—are they subjects of international law or not?—but so far as — 
possible the sound theorist has kept clear of persons less exalted than the 
state. 

There have always, however, been rebels moved by the spirit of Bacon 
` and Galileo to inquire, Who speaks and acts for the state? How do states 
meet their obligations under international law? Why do some states 
habitually fail to meet them? Gentilis, Zouche, Bynkershoek and Martens 
hastily passed over the theory and got down to the doings of public ministers, 
prize courts, and military commanders. More recently, certain writers 
have definitely recognized with Westlake that, “the duties and rights of _ 
states are only the duties and rights of the men who compose them.” 3 It 
is in this spirit that Pillet has reexamined the doctrine of the independence 
of states, Wilhelm Kaufmann that of the omnipotence of national law 
within the state’s territory,® and Dickinson that of the equality of states.* 
These writers have clearly shown the importance of national constitutions 


1 Le Louis, 2 Dods,:210, (1817). 2 The Antelope, 10 Wheat. 66, (1825). 
3 Westlake, Chapters on the Principles of International Law, 1894, p. 78. 
4 Pillet, “Recherches sur les droits fondamentaux des états,” Revue Générale de droit inter- 
national public, 1898, Tome 5, pp. 66-89. : 
- 'W, Kaufmann, Die Rechtskraft des Internationalen Rechtes, Stuttgart, 1899. 
t Dickinson, Equality of States in Fnternational Law, Cambridge, 1920. 
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dissatisfaction. For instance, Plehve; Minister of the h 
remarked that “a little war would help the government VOR 

war, however, proved to be neither little, nor of any help to ù 

government. The Tsar himself seemed to have had only as 

Japan, a feeling which was strengthened by his own conceit, ag a 

the pernicious influence of the Kaiser.* Wilhelm was cleverly and st 

urging the Tsar to withstand the Japanese claims, thus leading him tA, 

a certain armed conflict. Germany could lose nothing by such a policy, b 
could gain immensely by involving Russia in a Far Eastern quarrel. Rg 

Neither was the Yalu adventure the only mistake of Russia; simultane- 
ously she tried to lease the harbor of Mosampo from Korea intending to N 
transform it into a naval base while her agent, Pavlov, intrigued at the Seoul 
court. In order to checkmate the Russian designs, Japan started direct 
negotiations in St. Petersburg and during.the summer of 1903 made a last 
effort to settle the dispute amicably, but again met with a distinct reluctance 
on the part of Russia to give her any decisive answer. ‘The Russian replies 
were as evasive and unsatisfactory as ever.” 

Witte describes this in his Memoirs * in a striking sentence: “We were 
headed straight for war and at the same time we did nothing to prepare our- 
selves for the eventuality; we acted as if we were certain that the Japanese 
would endure everything without daring to attack us.” This was absolutely 
true. Unfortunately Witte himself has to bear a serious part of the blame 
for at least having started the aggressive Russian policy, though personally 
he had only “peaceful penetration” in view. 

On January 13, 1904, Japan finally lost patience, and presented her fourth 
proposals, which amounted to an ultimatum. She declared that she was 
prepared to recognize Russian interests in Manchuria, provided Russia 
would acknowledge the Japanese control over Korea. But even then Russia 
temporized and evaded answering the Japanese demands. On February 8, 
the Japanese destroyers entered Port Arthur and fired torpedoes at the un- 
prepared and unprotected Russian battleships. The following day war 
was declared, 

From the very beginning, the war with Japan was not popular among the 
Russian people; most of them never even understood for what their country 
was fighting. It did help, however, to increase immensely the strength of 
the revolutionary discontent. As defeat followed defeat, the government 
was gradually forced, in the summer of 1905, to grant half-hearted and in- 
sincere concessions. This social dissatisfaction finally forced the govern- 
ment to conclude the peace which was signed on September 5, 1905, at 


21 Besides, numerous reports .of the Russian military attaché in Tokyo had the same 
influence on the Tsar. 

% Cf, Staatsarchiv, Vol. 69, pp. 212, ef seg.; Stanley K. Hornbeck, Contemporary Polities 
in the Far East (N. Y., 1916), ch. xiv, p. 243. 

26 Sergiei Witte, Memoirs-(N. Y., 1921), p. 128. 
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Hampshire.” According to the Peace Treaty, Russia 

ban the leased Liaotung peninsula, including Port Arthur and 

alny), and ceded in addition the southern half of the Sakhalin 

Ailes 5 and 9). Japan also received the southern branch of the 

Hor: railroad (from Kuancheng-tzu down to Port Arthur, Article 6), 

Aas the coal mines worked for the benefit of the railroad, which proved 

dy important acquisition for the control of the South Manchurian mar- 

os. All these transfers of privileges in Manchuria were nominally to be 

sanctioned by China (“The two High Contracting Powers mutually engage 

to obtain the consent of the Government of China”), a stipulation which 

was meant to safeguard the Chinese rights of sovereignty. No war indem- 

nity was exacted from Russia; this wads probably the most roar nle 
achievement of Witte at the Portsmouth Conference. 

With the treaty of Portsmouth begins an entirely new epoch in the hitais 
of Russia’s position in the Far East, and in her relations with Japan as well— 

` an epoch very different in character and meaning from the preceding period. 
Instead of the former hostility and mutual distrust we find close cooperation 
and friendship between these two enipires. They now amicably agreed to 
define their mutual interests and spheres of influence and decided to assist 
one another in the exploitation of China and Manchuria; Korea was hence- 
forth entirely given over to the full control of Japan and soon became a 
‘mere dependency. 

The sudden change that came over the relations of Russia and Japan, a 
‘change so thorough and complete that it transformed hatred and suspicion 
.into friendship and copartnership, can serve as a convincing proof of how 
‘much artificiality there was in the former relations of the two empires and 
how easily could have been established some sort of friendly modus vivendi. 
‘This time, however, the powers went to the other extreme, evincing a dis~ 
tinct desire to exclude any outside interference with what they were doing 
‘or intending to do in North China. There could be no question any more 
of an “open door” policy in Manchuria; the door was definitely. slammed. 

The treaty of Portsmouth necessitated further agreements; first, China 
was to express her acquiescence; secondly, Russia, and Japan themselves 
.had to settle additional details in order to carry out several provisions of the 
treaty. For instance a separate convention was to be concluded for the 
regulation of the connecting railway services in Manchuria, special procedure 
was to be adopted concerning the option of Russian citizens in the ceded 
territories and concerning their real estate and other property. Further, 
Russia promised to grant Japan extensive fisheries rights on the Pacific coast 
and to reestablish the former principles of the commercial treaty with Japan 
: (1895), which had been in abeyance during the war. China sanctioned the 
transfer of leased territories from Russia to Japan in a special treaty, signed 
in Peking, December 22, 1905. It is very significant that Japan in this 


i . 21 Cf, MacMurray, op. cit., Vol, I, p. 522. 


x 


RUSSIA IN THE FAR EAST oa 


respect promised to conform to the original agreements cò: 

_ China and Russia, “so far as circumstances permit” (Article 2, 
gave Japan practically. a free hand in Manchuria,”* though sh 
promised not to impair in any way Chinese sovereignty and nov 
consistently with the principle of equal opportunity (cf. Article 3, \ 
Portsmouth). i 

In 1907 followed new agreements with Russia, but of two distinct hy 
First, further arrangements for commercial purposes were,made, all of whi 
were public; second, treaties defining the mutual political interests wert. 
signed. To the first type of agreements belong the convention and protocol, \ 
signed in St. Petersburg on June 13, 1907, concerning the junction of the 
Russian and Japanese railways in Manchuria, the convention, signed on 
July 28, concerning commerce and navigation, and another one, signed the 
same day and relating to the fisheries of the Pacific coast—the latter ex- 
tremely valuable to the Japanese—and, finally, numerous agreements, signed 
by Russia and China on the one hand, and by Japan and China on the other, 
concerning the local situation in Manchuria, postal communications, tele- 
graph lines, exploitation of mines, new railroad construction, etc.2® This was‘ 
only a natural consequence of the newly established accord between Russia 
and Japan, who had to readjust their mutual policy of exploiting Manchuria. 
Most of these agreements have a purely technical character. 

Quite different is the second type, which was meant to support politically 
the above mentioned commercial policy of the two new friends and allies. 
Two agreements belong to this group, one made public,*? the other remain- 

. img’secret even up to the present day.*! They belong to the same period of 

_ 1907, and were meant to describe comprehensively the spheres of mutual 
interest; to maintain the sovereignty of China;® and to respect the status 
quo, endeavoring thus to exclude any possible intrusion or advance of any 
other power in Manchuria. It was this last object that the secret agreement 
of that year was intended to further confirm and consolidate, aiming at the 
friendly advice of the United States, which was earnestly trying to enforce 
the policy of the “open door.” Neither Russia nor Japan wanted any such 
interference in a sphere that they now considered their very own. 

‘Meanwhile, the American Government insisted on the “open door” 
principle. During the Taft administration, Secretary Knox worked out a 
whole project of neutralization of the Manchurian railroads and the opening 
up of Manchuria in general for international trade. This brought a prompt 

28 MacMurray, op. cit., Vol. I, p. 557 et. seg. : 

29 Tbid., Vol. I, pp. 612-803. 

30 Ibid., Vol. I, p. 657. 

1 Jt is only vaguely referred to in later treaties. 

2 'The object of recognizing China’s “independence and territorial integrity” seems 
only to have been a blind for the exclusion of any other power. 


3 For details see J. F. Abbott, Japanese expansion and American Policies (N. Y., 1916), 
eh, my, p. 65. ; ; 
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al from the two allied empires and a new agreement be- 

ly secret, signed in St. Petersburg on July 4, 1910.54 
4 Japan once more affirmed their desire to cooperate in Man- 
aintain the status quo and to communicate with each other in 
7 concerning such a mutual policy. This naturally frustrated 
7 t for the “open door,” as it was meant to do, and was a strong ref- 
-on of the proposal of Secretary Knox. Russia and Japan were assert- 
{that nothing really threatened the integrity of China, nor the principle 
Ë the “open door”; that the Chinese Empire could find a much better safe- 
guard in their alliance than in any international compact; and that the idea 
of making Manchuria a buffer state was most distasteful to them. Finally, 
it is important to note that Great Britain was at that time very much pleased 


` with the development of friendly relations between Russia and Japan and 


told them so several times. After 1907 England began to build up friendly 


_ relations with Russia and was in consequence very eager to help the coopera- 


tion of Russia with her own Eastern ally and for that reason unhesitatingly 


‘gave her support to the new Far Eastern policy of the Government of the 
. Tsar. During the years that followed we see the further development of 


the same policy on similar lines; the mutual commercial interests were being 


settled by public agreements, concluded ad hoc, as necessity called for de- 


34 Cf. MacMurray, op. cit., Vol. I, p. 803; the alleged secret treaty of that date was 


l published by the New York World in a series of articles by Capt. Schreiner and B. von 


Siebert, in the spring of 1921; the text runs as follows: 

“To confirm and further develop the provisions of the Secret Treaty of June 17-30, 1907, 
the Russian and the Japanese governments agree to the following provisions: 

“Article 1. Russia and Japan recognive as the boundary of their specific spheres of interest . 
in Manchuria the line of demarcation as defined in the supplementary article of the Secret 
Treaty of 1907. 

“Art. 2. The two contracting parties agree mutually to recognize their special interests 
in the areas set forth above. Each of them may also, each within its own sphere of interest, 
take such measures as shall be deemed necessary for the maintenance and protection of 
these interests. 

“Art. 3. Each party undertakes to place no obstacle of any kind in the way of the con- ` 
firmation and future development of the special interests of the other party within 
boundary lines of such spheres of interest. 

“Art. 4, Each of the contracting parties undertakes to refrain from all political action 
within the sphere of interest of the other party in Manchuria. Furthermore, it has been 
decided that Russia shall seek no privileges and concessions in the Japanese zone, and 
Japan none in the Russian zone, that might be injurious to the special interests of either 
party and that both Governments are to recognize the rights acquired in their spheres of - 
interest, as defined in Article 2 of the Public Treaty of today’s date. 

“Art. 5. To ensure the working of the mutual stipulations, both parties will enter into 
an open and friendly exchange of opinions on all matters concerning their special interests 
in Manchuria. In case these special interests should be threatened, the two Governments 
will agree on the measures that may become necessary for common action or mutual support 
in order to protect these interests. 

“Art. 6. The present treaty will be kept strictly secret by both Governments.” 


` 


\ 


`, 
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termining newly arising details of daily life, and parallel w 


political cooperation, couched-in terms of secret agreements) 
1912, a third secret treaty was signed, mentioned in the alleged & 
of 1916, having evidently the same object in view, viz., the mut 
ance in the exploitation of Manchuria and in the exclusion of th 
powers from any participation in the North China trade. 
This policy naturally found its climax during the Great War. On Jul 


under the title of “Convention in Regard to Cooperation in the Far East,” 


1916, two more agreements were signed at Petrograd, one madè Past) 


the other, kept secret, amounted to a treaty of alliance. There is no trace N 


left of the former enmity of these two powers, acting now as close and old 
friends, ready to stand by one another against “any third Power whatsoever” 
(Article 1 of the secret treaty of 1916). 

This last phrase of the treaty of 1916 very naturally aroused the greatest 
concern among several foreign powers, as it forcibly expressed a defensive 
alliance of the two autocratic empires, whose policy could so easily develop 
offensive aims. For China it meant the final loss of her Northern provinces 
and a very effectively “closed door” for her northern markets. For the out- 
side world it meant a compact, built up on secret agreements, that could be 
dangerous on account of the undemocratic form of government of the two 
contracting powers. In view of the tremendous significance of the enumer- 
ated Russo-Japanese treaties, it would seem quite necessary that their texts 
should be made public. This could be achieved the more easily at the pres- 
ent day because, on account of the collapse of Russia, they all have lost their 
political importance. 

Of course it is not the mere fact of Russia concluding a friendly alliance 
with Japan that could ever be objected to or feared by the other powers, but, 
rather, the evident aims that such an understanding had in view. Nobody 
could object to the establishment and growth of friendship and good-will 
between the two Far Eastern neighbors. On the contrary, such an agree- 
ment could have been hailed with enthusiasm as being far better than the 
former enmity. Unfortunately, however, this cordial cooperation had in 
view not only the exploitation of the North China markets to the detriment 
of Chinese sovereign rights, but also threatened the integrity of China and 
.was meant to exclude all other powers, in particular the United States of 
America, and to frustrate any attempt at establishing an ‘open door” policy. 


IV. RELATIONS WITH MONGOLIA 


During the years immediately preceding the Great War, we can witness 
the inception by Russia of a new policy, this time concerning Mongolia. 


35 For example, the Convention for reciprocal protection of industrial property in China, 
signed in Tokyo on June 23, 1911, or the Convention of August 14, 1911, concerning railway 
connections in Manchuria, : 

% The texts of both agreements are published by MacMurray, Vol. II, p. 1327-1328. 
Cf. also J. Spargo, Russia as an American Problem, 1920, ch. IV. 
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r thwarted by Japan in her aggression ini Manchuria, 

éw trying to expand her influencd-in a new direction. Though . 

fn deceptive appearances, this movement had no great signifi- 

never had the backing of the nation at large, nor did even the 

foent attach much importance to it; only a very few government 

dls were interested in it, and the support was found mainly among the 
ith Siberian tradesmen. i i 

The Mongolian point of contact between Russia. and China was not a 


/ new one; on the.contrary,; as we have seen above, it was along the endless 


Z 


stretch of the Mongolian frontier that Russia came first in touch with China, 
seyeral centuries ago. Yet, notwithstanding this long space of time the 


. contact never developed into anything significant. This fact is easily ex- 


plained if we consider the general character of the country bordering on the 
southern frontiers of Siberia. Mongolia is a very sparsely populated coun- 


try, mostly desert, with- but a few inhabited centers. The Mongolian mar- 


ket never amounted to much, the people were poor and trade was lagging. 
Only in one way do we find that these regions had any importance for the 


- Russian trade, namely, this: through Mongolia several caravan routes 


lead into China, connecting southern Siberia with some of the Chinese 
markets; it was along these routes that Russia imported great quantities of 
Chinese tea and no mean amount of Chinese silk, sending South, in return, 
some very fine qualities of wool, hides, and different drugs, used by the 


| superstitious Mongols. But even in this latter respect, the Mongolian 


caravan routes had lately lost most of their importance, because many of 


_ the goods could be carried much less expensively and considerably quicker 


by the Siberian and Manchurian railways. In consequence, there remained 


' only a slight frontier trade of the local population, a fact which is quite 
_ sufficient to demonstrate the relative lack of interest in Siberia and Russia, 


as shown toward the government policy in the Mongolian question. 
From olden days Mongolia was divided into two unequal parts, Outer ` 
Mongolia, occupying an extensive territory, but chiefly desert and wilderness, 
and Inner Mongolia in the South, smaller in size, but more densely inhabited 
and interesting China very much more, as there existed not only well de- - 
veloped commercial relations with China, but also a numerous Chinese 


. population settled among the Mongols and exploiting the latter ruthlessly. 


Trouble arose in 1910 over the question of the renewal of the Russian-Chinese 
Treaty of 1881.7 Russia reminded China of the necessity of renewing this 
understanding, insisting, however, on the introduction of some important 
changes. She had greatly increased her trade in Turkestan, and China 
wanted to profit from this trade by establishing customs there; Russia 
strongly objected and continued selling Chinese tea in the Turkestan prov- 
inces. China held that such action was not in accord with the treaty of 
1881. Russia chose this very propitious moment to ask for new privileges 


21 The treaty had been renewed twice, in 1891 and 1901, without any difficulty. 
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on account of China’s ostensible weakness. It was not only thy 
. local Russian tradesmen to acquire some new rights, nor was i 
restlessness of a few Russian officials, but mainly the wish to take ay 
of the troubles that China herself had on hand. Russia had in vie, 
the dissatisfaction developing in Northern China; and ‘secondly, “>, 
a) 






for independėnce from Chinese sovereignty, then existing among the 
Mongolian Princes. The latter resented very much the sharp andi, 

hand practices of the Chinese merchants, especially in Inner Mongol 2s 
the consecutive attempts of reforms on the part of China, moves which 4 Aa 
Mongolians considered to be interferences with their local self-government. 
The Chinese Government, however, notwithstanding its weakness and the 
various political difficulties surrounding it from all sides, succeeded in with- 
standing the Russian and Mongolian claims for some time. 

In the summer of 1911 the Mongolian Princes decided to cooperate against 
China. In December, after the Chinese revolution had broken out, they 
proclaimed themselves independent and elected the Khutukhtu of Urga 
“Emperor of Mongolia.” He was crowned with great ceremony on Decem- 
ber 28,1911. There is no doubt that Russian agents were successfully back- 
ing these proceedings, pledging Russian aid to the Mongolian Princes for 
establishing the independence of Outer Mongolia. In return for this help - 
the Mongolians promised Russia all sorts of privileges and advantages. l 

Further, in 1912 the Mongolian Princes concluded a treaty of alliance with 
Thibet having the same object in view, the separation from China and 
“political independence. Meanwhile Russia had devlared that she considered 
the treaty of 1881 still in force, but no longer recognized the neutral zone 
mentioned in this agreement. Parallel to that, Russia signed a treaty with 
the newly constituted Mongolian Government at Urga on November 3, 1912. 
The Russian Government promised to assist Mongolia in establishing and 
maintaining her autonomy. The Mongolians i in return granted many new 
privileges to Russia, with a definite mention in addition, that no privileges 
should be given to other foreign subjects, that were not enjoyed by Rus- 
sians.’ China had finally to yield, recognizing at last the autonomy of 
Outer Mongolia. This was achieved by a Russo-Chinese declaration, signed 
at Peking on November 5, 1913. Russia recognized the suzerainty of China 
over Outer Mongolia (Article 1), and promised not to keep troops there, 
with the exception of consular guards. China in turn recognized the au- 
tonomy of Outer Mongolia (Article 2), agreeing not to intervene and to 
refrain from further colonization. A few months later (September 30, 1914) 
Russia signed at Kiakhta with the Mongolian Government a new agree- 
ment, acquiring a concession for the construction of a telegraph line which 
Mongolia had the right to buy from Russia after the lapse of thirty years. 
Upon the same day another agreement, of more doubtful significance, con- 


- 38 The details were enumerated in a special Protocol, annexed to the treaty; ef. MacMurray, 
op. cit., Vol. II, PP- 992-996. 
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ds in Mongolia, was also signed at Kiakhta. Russia was to 
Soia as to the direction, extent and manner of future construc- 
alroads (Article 2), and to cooperate if necessary (Article 3). 
á was carefully watching the development of events in the Mon- 
situation. She had very few commercial interests in Mongolia, 
uently her concern was merely political. Seemingly she attached 

š importance to the latter, as at Peking in 1915 she signed a special 
saty “Respecting South Manchuria and Eastern Inner Mongolia.” Ac- 
cording to Article 6 of this treaty China promised to open certain ports in 
Eastern Inner Mongolia for commercial purposes, which meant the gradual 
penetration of Japan into the Mongolian markets. 

This complicated situation, created by the many agreements between 
Russia, China and Mongolia, as well as by the final recognition of the au- 
_ tonomy of Outer Mongolia, necessitated a readjustment of the mutual re- 

lations of these three countries. It was achieved in 1915 by the signing at 
Kiakhta on June 7, of a tripartite agreement in regard to Outer Mongolia, 
by the representatives of the Chinese Republic, the Russian Empire and the 
new Mongolian State. On January 24, 1916, a second tripartite agreement 
settled the question of Mongolian telegraph lines. The changes that took 
place in Mongolia thus acquired adefinite legal form. The three participants 
agreed to the following principles: 

1. Outer Mongolia, though remaining autonomous, recognized Chinese 
suzerainty. 

2. Treaty power remained in China’s hands, except for commercial trea- 
ties which might be negotiated directly by Mongolian authorities. 

3. Russia and China recognized the autonomy of Outer Mongolia, and 
promised to abstain from all interference with the internal administration 
of the Mongols. 

4. No customs duties were to gaist, either on Chinese or Russian imports 
into “Mongolia. 

5..Chinese residents were to ie under Chinese jurisdiction, Russians under 
Russian jurisdiction, while special mixed courts were to be established for 
mixed cases, on the model of the former Russian-Chinese mixed courts of 
the Russian-Chinese Railroad. 

6. China promised to consult Russia on all political questions concerning 
Outer Mongolia, the latter being practically under the joint protection of 
Russia and China. 

` This state of things, however, did not last long, by reason of the collapse 

of Russia and of the advancé of Japan into Siberia. In 1919 China, feeling 

much stronger, withdrew the autonomy of Outer Mongolia; the Russian 
control naturally ceased to exist and all the above-mentioned treaties lapsed. 

But an entirely new trouble arose, as a consequence of the Russian Civil War. 


39 This JouRNAL, 1916, Vol. X, p. 798, contains an excellent article on the subject by E. T. 
Williams, The Relations between China, Russia and Mongolia. 
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in determining the actual capacity of states to exercise powers and to meet 
responsibilities under international law.’ 


CONSTITUTIONAL LIMITATIONS UPON ACTION UNDER INTERNATIONAL LAW 


r 4 state’s capacity to exercise powers under international law is indirectly 
laffected by the procedural requirements with reference to the making of 
‘treaties, the declaring of war, the recognition of foreign states, the annexa- 
‘tion of territory and the performance of other acts in international ee 
Where the approval of a legislative body or of the electorate by referendu 
is required for such acts by the constitution, they cannot be performed so 
rapidly or so secretly as when the executive alone is competent. Often a 
power which.cannot be exercised promptly is worthless for practical pur- 
poses. Doubtless many American ‘advocates of a referendum on’ war hope 
in this way to render the United States virtually incapable of declaring 
aggressive war.’ Certainly some of the constitutional fathers supported 
the requirem. ent of a two-thirds Senate vote for treaty ratification. because 
they were “not solicitous to multiply and facilitate treaties”.? Apparently 
Congressional participation in war making has never prevented a war when 
the Presiden; wanted one.!9 The Senate, however, has vetoed twenty of 
the 650 treaties concluded by the United States. It has appended reserva~ 
tions to about seventy. In fifteen of these.cases the President refused 
ratification because of objection to the reservations and in three the foreign 
government refused to accept them." 


7 The writer wishes to acknowledge his debt to Professor Dickinson’s chapter on ‘Internal 
Limitations upon the Equality of States” for-much of the material i in the following section. 
(op. cit., pp. 189-220.) 

8 Editorial by W. J. Bryan reprinted in naraon Record, Jan. 22, 1920, p. 1966, 
commented on by Mathews, Conduct of American Foreign Relations, 1922, p. 35. In giving 
power to declare war to Congress rather than to the Executive, the Federal Convention of 
1787 seems to have endorsed the sentiment expressed by Mason of Virginia: “He was for 
clogging rather than facilitating war.” Farrand, Records of the Federal Convention, Vol. 2, 
p. 819. See also Berdahl, War Powers of the Executive in the United States, University of 
Illinois Studies in the Social Sciences, 1920, Vol. 9, p. 79. It is interesting to notice that 
the constitutions of European countries framed since the world war place the power to 
declare war with the legislature. (McBain and Rogers, The New Constitutions of Europe, 
1922, p. 150.) The initiation of this change in the German Constitution was cited by the 
German Government in October 1918 ag a fact which should induce the United States to 
make peace-with it. (See note of October 20, 1918, G. L. Dickinson, Documents and State- 
ments relating to Peace Proposals and War Aims, 1919, p. 245. See also E. D. Dickinson, 
Equality of States, p. 202 et seq.) 

® Gouverneur Morris of Pennsylvania, Farrand, op. cit., Vol. 2, p. 393." See also Wright, 
Control of American Foreign Relations, 1922, p. 246. Legislative participation in treaty 
making has increased throughout the world during the nineteenth and twentieth centuries 
(Wright, this Jourwat, Vol. 10, pp. 712-713; E. D. Dickinson, op. cit., p. 195; McBain and 
Rogers, op. cii, p. 150) and in 1921 Switzerland provided for a referendum on treaties 
concluded for over fifteen years (ibid., p. 152). 

10 Berdahl, op. cit., pp. 79-93. 

u Wright, Control of American Foreign Relations, pp. 252-255. 
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i Procedural requirements of the kind under consideration may also impair 
Aa state’s capacity to meet its responsibilities under international law. Thus 


li 


| 
l 
} 
: 


legislative bodies are less subject to pressure from foreign governments than 
is the executive, consequently where the constitution requires legislative 
action to fulfill a treaty, fulfillment is likely to be tardy. In the United 
States, treaties requiring an appropriation have often been delayed in 
execution for this reason though never as yet neglected entircly.2 The 
same is true of treaties of guarantee requiring a declaration of war for ful- 
fillment. Though the President under his power as commander-in-chief has 
actually moved troops into foreign territory in fulfillment of such guarantees, 
as witness President Roosevelt’s dispatch of troops to Panama in 1903 and 
to Cuba in 1906, an actual declaration of war would require Congressional 
action which might be withheld.” 

Though requirements for legislative participation may sometimes delay 
execution of treaties requiring positive action, undoubtedly popular par- 
ticipation in the conduct of foreign affairs frequently renders a state more 
likely to fulfill ordinary obligations of customary international law and 
treaty. “Even if the republics were inspired by the same feelings and 
intentions as the princes, yet the fact of their movements being slower will 
make them take more time in forming resolutions, and therefore they will 
less promptly break their faith.” Thus wrote Machiavelli,“ and in the 
same sense President Wilson four centuries later said, “A steadfast concert 
for peace can never be maintained except by a partnership of democratic 
nations. No autocratic government could be trusted to keep faith within 
it or observe its covenants. . . . Only free peoples can hold their 
purpose and their honor steady to a common end and prefer the interests of 


| mankind to any narrow interest of their own.” 4 


eet 


But, courts of justice are more likely to respect international law than 
either the legislature or the executive. Consequently states which authorize 
their courts to apply customary international law and treaty provisions 
directly are more likely to meet their international responsibilities promptly 
than are states whose courts are confined to national codes. In the United 
States, aliens or foreign states may plead rights under treaty or customary 
international law before the courts, and the courts have often recognized 
and protected such rights, particularly in cases involving diplomatic im- 
munities, rights of the inhabitants in newly acquired territory, rights of 


2 Wright, Control of American Foreign Relations, pp. 6, 159-160, 225-226, 355-356. 
Congress, however, failed to pass the legislation necessary to give effect to the Mexican 
reciprocity convention of 1888. (Moore Digest, Vol. 5, p. 222). 

13 Ibid., pp. 62-63, 227. The authority in these cases was found in Article 3 of the 
Cuban treaty of 1903 and Article 35 of the new Granadan treaty of 1846. 

1 Machiavelli, Discourses (Detmold’s Trans.), Vol. 1, p. 59, quoted in Dickinson, op. cit., 

. 198. : 

í 18 President Wilson’s war message, April 2, 1917, Congressional Record, Vol. 55, p. 104. 
See also McBain and Rogers, op. cit., pp. 136 et seg; Reinsch, Secret Diplomacy, 1922, p. 178. 
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resident aliens under treaty, and rights of enemy and neutral individuals in 
‘prize of war. It must be noticed, however, that American courts cannot 
jenforce treaties and international law in all cases to which they might apply. 
“The courts have held that under the Constitution they are bound to apply 
an act of Congress even though it conflicts with customary international 
law or an earlier treaty. Thus they enforced the Chinese Exclusion Act of 
1888 though admitting that it conflicted with the Chinese treaties of 1868 
and 1880.17 Furthermore, they are bound to follow the decisions of political 
idepartments of the Government on political questions even though such 
decisions conflict with international law. It was in accord with this rule 
that the couris sustained the seizure of foreign sealing vessels beyond the 
three mile limit in Bering Sea prior to the arbitration of 1894.18 |In spite 
of these limitations, however, judicial cognizability of treaties and inter-~ 
national law undoubtedly aids the United States in properly observing 
international law. It, prevents treaty violation by state legislation,” per- 
mits an interpretation of acts of Congress in accord with international law 
if such interpretation is possible 2° and makes probable the application of |~ 
international law and relevant treaty provisions in cases subject to judicial 
cognizance and not covered by express assertions of a contrary national will 
by Congress cr the President,” 
The same principle as applied to customary international law has long 
been recognized by British courts,” though in recent times there has been a 
` tendency to take a narrow view of what constitutes consent by Great Britain 


16 The Paquete Habana, 175 U. S. 677; Constitution of the United States, Art. VI, sec. 2; 
Wright, Control of American Foreign Relations, pp. 170-172, Enforcement of International 
Law through Municipal Law in the United States, University of Illinois Studies in the Social 
Sciences, Vol. 5, pp. 223-228, 

11 Chinese Exclusion Cases, 130 U. S. 58. See also Bates, Attorney General, 10 Op. 519; 
Wright, Control of American Foreign Relations, pp. 174, 260, 344; Conflict of International 
Law with National Laws and Ordinances, this JOURNAL, Vol. 11, pp. 5, 8-9. 

18 In re Cooper, 148 U. S. 472, 502-505, See also Wright, Control of American Foreign 
Relations, pp. 172-174. 

19 Ware v. Hylton, 3 Dall. 199; Wright, op. cit., pp. 161-162. 

20 Murray v. The Charming Betsey, 2 Cranch 64; Wright, this Joornwau, Vol. 11, p. 10. 

2 Wright, Control of American Foreign Relations, p. 175; this Journat, Vol. 11, pp. 21, 
576. Professor E. M. Borchard has called the writer’s attention to the possibility of Execu- 
tive enforcement of international law even in cases where the courts have been compelled 
by statute to ignore it. Thus in Hz parte Larrucea, 249 Fed. Rep. 981 (1917), the Federal 
Court of the Southern District of California held that a Spanish subject resident in the 
United States who had declared his intention to become an American citizen was liable to 
‘draft under the Act of Congress of May 18, 1917, though admitting that such conscription 
of aliens was contrary to international law, and Article 5 of the treaty with Spain of 1903. 
‘The court, however, suggested that the political department of the Government might give 
relief and in fact under his power as commander in chief the President excused the de- 
fendant and other resident aliens in similar situation from militafy service. An Act of 
August 31, 1918, however, amended the act of 1917 so as to exempt resident aliens unless ` 
“of cobelligerent nationality. Comp. Stat., Supp. of 1919, sec. 2044 b. 
| ® Triquet v. Bath, 3 Burr. 1478, (1764). 
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to the rule of international law contended for French, German and Swiss 
courts have sometimes applied treaties directly but not customary inter- 
national law. It is interesting to notice, however, that the recent cons” 
stitutions of Germany and Austria provide that “the generally recognized 
rules of international law form an integral part of national Jaw and are 
binding as such.” % 

We have been considering procedural limitations upon the capacity of 


-states to exercise powers and meet responsibilities under international law. 
‘Of equal if not of greater importance arelsubstantive constitutional limita- 


tions upon the powers of government) The constitutions of several states 
prohibit war unless arbitration has first been attempted. Others prohibit 
the extradition of political offenders 2’ and others the cession of territory. 
Thus the Turkish constitution of 1909 declared that the Ottoman Empire 
“forms an indivisible whole, and can never allow any part to be detached 
for any reason whatever.” 28 The bill of rights in the United States Con- 
stitution cannot be impaired by treaty.2? Among these rights the Sixth 


” Amendment guarantees to persons accused of crime compulsory process for 


obtaining witnesses. Thus it seems possible that the United States is incom- . 
petent to make a treaty exempting foreign consuls from subpoena as wit- 
nesses. This view at least was taken by the Department of State after, 
the Dillon case, which involved such an exemption in the French treaty of 
1853, in instructions forbidding the inclusion of such a clause in subsequent ` 
consular conventions.*® The United States also seems to be constitutionally 
incompetent to cede territory of a state without the state’s consent *# or to 
permit appeals from the Supreme Court to dn international tribunal. The 

2 Regina v. Keyn, L. R. (1876), 2 Ex. D. 63; West Rand Central Gold Mining Co. v. Rex, 
L. R. (1905), 2 K. B. 391; Picciotto, The Relation of International Law to the Law of England 
and of the United States of America, 1915, p. 102. 

*4 French Conseil d'Etat, March 27, 1839; Cour de Cassation, June 24, 1839; Dalloz, 
“Juris. Gen. Rept., Vol. 42, s. v. Traité Int., Nos. 131, 154; German Reichsgericht, Urtheil, 
Sept. 22, 1885, Ent. Stir., Vol. 12, p. 384; Swiss Constitution, May 29, 1874, Art. 113; “ Bun- 
desgesetze über Organisation der Bundesrechtspflege,” Art. 59; “ Bundesgericht,” Urtheil, Jan. 
30, 1892, Ent. Vol. 18, p. 203; Wright, The Legal Nature of Treaties, this JOURNAL, Vol. 10, 


_ pp. 714-715; Vol. 14, p. 10. 


% Constitution of the German Reich, August 11, 1919, Art. 4; Constitution of Austria, 
October 1, 1920, Art. 9; McBain and Rogers, op. cit., pp. 177, 257; Scott, Cases on Inter- 
national Law, 1922, p. 18. 

% Brazil, 1891; Art. 34, sec. 11, Art. 48, secs. 7, 8; Dominican Republic, 1908, Art. 102; 
Dickinson, op. cit., pp. 210-211. ` 

a7 Honduras, 1904, Art. 16; Nicaragua, 1911, Art. 16; Salvador, 1886, Art. 11; Dickinson, 
op. cit., p. 211. 

28 Ottoman Empire, 1909, Art. 1. See also Salvador, 1886, Art. 38; Venezuela, 1909, Art. 
11; Dickinson, op. cit., pp. 207-208. . 

2° Secretary of State Marcy, 1854, Moore, International Law Digest, Vol. 5, pt 2167; 
Wright, The Constitutionality of Treaties, this JOURNAL, Vol. 13, p. 248. 

30 Secretary of State Fish, 1872, Moore, Digest, Vol. 5, p. 81; Wright, Control of American 
Foreign Relations, pp. 81-82. 

3 Moore, Digest, Vol. 5, pp. 171-175; Wright, Control of American Foreign Relations, pp. 


88-89. 
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view taken by the administration during discussion of the proposed inter- 
national prize court treaty of 1907 was that a controversy, subject to final 
decision by an international tribunal, would not be a judicial question in the 
sense of the constitution and so, under the principle of separation of powers, . 
could not be considered in first instance by the federal courts. In this case 
the expedient was adopted of substituting for the appeal an original action 
against the United States in the international prize court.3? 

Constitutional limitations have frequently appeared to interfere with the 
meeting of international responsibilities. ) Thus alleged states’ rights pre- 
vented the national Government from releasing Alexander McLeod, a 
British soldier, held for murder in. New York in 1842, though Secretary of 
State Webster acknowledged the obligation under international law to do so. 
It appeared, however, that the pretensions of New York were not founded 
` on the constitution but on the neglect of Congress. Subsequent legislation 
has made a repetition of the difficulty impossible. The same is true of the 
embarrassing situation in connection with the Italian lynchings of Louisiana 
in the ’90’s. The national Government at present lacks power to afford the 
protection to resident aliens required by treaty and international law, and . 
the states have in many instances refused to give such protection. Although 
a school of writers holds that exclusive domestic police power is a “states’ 
right” guaranteed by the Constitution, better opinion holds that Congress 
might provide adequate protection under its powers to pass laws necessary 
and proper for carrying into effect treaties, and to punish offenses against 
the law of nations. Here, as in the McLeod case, the difficulty lies in the 
failure of Congress to act rather than in constitutional incompetence of the 
national Government to meet international responsibilities. Though four 
Presidents have urged such legislation upon Congress, no results have been 
forthcoming.* 

It is hoped that the instances cited have indicated the importance of 
constitutional law in determining the capacity of states to exercise powers 
and meet responsibilities. under international law. These limitations may, 
of course, be withdrawn, by the constitution making authority. The ulti- 
mate sovereignty of the state under international law is not impaired }- 
though its immediate exercise of sovereignty is. l 


INTERNATIONAL LAW LIMITATIONS UPON NATIONAL CONSTITUTIONS 


Now let us consider what, if any, limitations international law place’ 
the capacity of a state to make and alter its constitution at discret’ 


8 United States Foreign Relations, 1909, pp. 308, 305, 318; 1910, p. viii; Wrigk| 
American Foreign Relations, pp. 117-118. 

% Moore, Digest, Vol. 2, pp. 24-30; Act of August 29, 1842, Rev. Stat., ser 
Control of American Foreign Relations, p. 161. 

4 For statements of Presidents Harrison, McKinley, Roosevelt and Te 
Franks, 120 U. S. 678; Willoughby, American Constitutional System, p. 
_ Vol. 6, p. 889 et seg.; Taft, The United States and Peace, p. 40 si se 
_ American Foreign Relations, p. 187. 
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is often said that independence is a fundamental right under international 
law and that among other things it implies the right of a state to organize 
itself as it sees fit. A little reflection will, however, indicate that inter- 


apacity. Pillet has rightly said: “Tt is not true that the state is absolutely 


T meas law, if it exists at all, must limit a state’s constitution making 


free to form the government and administration of its choice. It is certain 
that third states would not recognize a government which tried to evade the 
international obligations of the state.” % 

There is perhaps an implication in some utterances of recent years that 
international Jaw does, or is about to, prohibit autocratic governments— 
that states must so organize themselves as to afford popular control, at least 
of the constitution making process. The grounds on which the United 
States refused recognition of the Huerta government in Mexico (1913), of the 
Tinoca government in Costa Rica (1916), and of the Bolshevist government 
in Russia (1917),37 as well as the pronouncement that the United States 
made war against the central powers to “make the world safe for democ- 
racy” 38 suggests such a conclusion. The principle of self determination, 
adhered to by all the Allied and Associated Powers and acted upon as a basic 
principle in the treaties ending the war, is an application of the doctrine of 
consent of the governed to a determination, not only of the form of constitu- 
tion, but of its geographical limits.?? The antagonism to autocratic consti- 
tutions displayed by these policies is not, however, embodied in international 
law any more than was the antagonism to popular constitutions displayed 
by the policy of Metternich in the period following the Napoleonic wars.‘ 
International law doés, perhaps, prohibit governments which inveterately 


v manifest hostility to democracies or to any other peaceful form of govern- 


ment by external aggression, but it goes no further than this. It is, in 
fact, doubtful whether any of the policies referred to intended more. )‘‘Mak- 
ing the world safe for democracy” is not necessarily making the world 
democratic. { 

The declaration of the rights of nations, adopted in 1916 by the American 
Institute of Internation@ Law, asserted that {international law requires 


Sates to adopt its rules and principles as part of their domestic law ap- 


"ershey, Essentials of International Public Law, 1912, p. 147. 
Met, Revue Générale de droit international public, Tome 5, p. 86. See also Hyde, 
ional Law, Vol. 1, p. 24, n. 1, and p. 86, 
OP: cil, Vol. t pp. 66-74. 
“mt Wilson’ s War message, -April 2, 1917, Congressional Record, Vol. 55, p. 104. 
. Greene, American Interest in Popular Government Abroad, War Information 
Gent. 1917. 
‘sit., Vol. 1, pp. 179-185. 
Recognition Policy of the United States, Columbia University Studies in 
8 and Public Law, 1915, pp. 41—43, 65-68. 
etary of State Colby, August 10, 1920, Current History, Sept. 1920, Vol. 
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) plicable by their, courts.) We have already noticed the expediency of per- 
) mitting national courts to apply international law directly in order that the 4 
i state may more readily meet its international responsibilities, yet it may be 
.. questioned whether international Jaw requires such action. In eommon 
\law countries courts ordinarily find the law they apply in precedents and 
Agom It is not therefore surprising that they should, as did Lord Chan- , 
cellor: Talbot in Barbuits case, express “a clear opinion that the law of 
nations in its full extent was part of the law”™of the land.* |In continental 
European countries, however, courts are bound by written codes and 
statutes. They are.not in the habit of consulting such diverse sources of ~Y 
yaw as are common law courts. Therefore they have not applied customary 

i, ‘international law directly, though they have sometimes shown an inclination 

“to apply treaties “ as do American # though not British courts “* other than 
prize courts.” It is not believed that the continental European system is. 
contrary to international law, though it throws an additional burden upon ' 
the legislature and the executive to see that the positive law applicable by ` 
courts adequately provides for the meeting of international responsibilities. 
Doubtless, however, the rule of the American Institute is gaining in ac- 
ceptance as indicated by its adoption in the recent constitutions of Germany 
and Austria.‘8 

„ But though(states are not obliged to incorporate international law as a, 

if whole into their municipal law, they are obliged to see that its provisions are * 

i respected, if not by judicial, then by legislative or executive enforcement.) 
They must, in the words of Sir Henry Maine, “look upon its rules as a main \ 
part of the conditions on which a state is originally received into the family 
of civilized nations . . . and that a state which disclaims the authority ` 
of international law places itself outside the circle of civilized nations,” ” 
Practice has shown the operation of this sanction. States whose constitu- 
tions fail to provide for a proper observance of international law find them- 
selves unable to participate fully in the family of nations through lack of 


uv 


4 “International Law is at one and the same time both national and international: 
national in the sense that it is the law of the land and applicable as 18 such to the decision of all 
questions involving its principles; international in the sense that it is the law of the society 
of nations, and applicable as such to all questions between and among the members of the 

~ society of nations involving its principles. (Barbuit’s Case, Cases tempore Talbot, p. 281; 
Triquet v. Bath, 3 Burrow, 1478; Heathfield vs. Chilton, 4 Burrow, 2015; The Paquete Habana, 
175 U. S. 677, 700)”; American Foreign Policy, Carnegie Endowment for Tnternational 
Peace, Division of Intercourse and Education, Publication No. 17, p. 112. 

8 Mansfield, J., in Triquet v. Bath, 3 Burr. 1478, (1764). 

4 Supra, n. 24. 

45 United States Constitution, Art. VI, sec. 2; Ware v. H ylton, 3 Dall. 199, (1796). 

4 Walker v. Baird, L. R. (1892), A. C. 491; The Parlement Belge, L. R. (1879), 4 P. D. 129; 
Westlake, Collected Papers, p. 518; Wright, this JournaL, Vol. 10, pp. 720, 726, 729, 731. 

47 The Chile, L. R. (1914), p. 212; Picciotto, op. cit., pp. 42, 68, 

48 Supra, n. 25. 

49 Maine, International Law, p. 37. 
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' recognition or the imposition of extraordinary limitations upon independ- ` 
_ ence. Four circumstances under which such sanctions have operated may À 
bg noticed, 
Uintemationsl law does not require that each state live under a particular 
J form of government, but it does require that each state maintain a definite - 
authority to which foreign states may complain of violations of Hates tion 
law and from which they may expect satisfaction on the basis of that law 
alone. so Thus governments not able to speak for the whole state or pre- 
senting slight prospects of stability are not recognized,®! while even recog- 
nized governments experience great difficulties in maintaining diplomatic 
relations if the representative authority proves incompetent to give satis- 
. faction to demands based on international law. Such was the situation of 
. the United States under the Articles of Confederation. ‘The treaties of 
the United States,” wrote Hamilton in the Federalist, “under the present 
. constitution, are liable to the infractions of thirteen different legislatures, 
‘and as many courts of final jurisdiction, acting under the authority of those 
legislatures. . . . Is it possible that foreign nations can either respect 
_or confide in such a government?” € Even as late as 1892 the apparent 
` inability of the Government at Washington to compel respect for treaty 
rights of Italians within the state of Louisiana caused the withdrawal of the 
' Italian ambassador. The usual custom of refraining from recognizing new 
governments until they exercise de facto control of the territory evidences 
the same principle.* 
A second requirement of international law is that(the national constitution 
r provide courts with a procedure calculated to afford substantial-justice to 
aliens ® and particularly prize courts for the trial of neutral prizes in case of 
belligerency.® |The presence of such courts will not, it is true, prevent sub- 
oe diplomatic protest in Oa cases where justice is denied,’ but 


50 Oppenheim, International Law, Vol. 1, sec. 341; Hyde, International Law, Vol. 1, p. 16; 
' Wright, Control of American Foreign Relations, pp. 15-20. 

51 “The recognizing powers must respectively be satisfied that the new state gives sufficient 
promise of stability in its government. No power would willingly try to weave ties with a 
rope of sand.” Westlake, International Law, Vol. 1, p. 50. 

® Hamilton, The Federalist, No. 22, Ford. ed., p. 141. See also Farrand, op. cit., Vol. 1, 

« pp. 426, 513. 

53 Moore, Digest, Vol. 6, pp. 837-841. 

54 Acting Secretary of State Hill, 1900, Moore, Digest, Vol. 1, p. 188; Hyde, op. cit., Vol. 1, 
p. 67. 

' 55 Secretary of State Webster, 1842, Moore, Digest, Vol. 2, p. 5; Borchard, Diplomatic 
Protection of Citizens Abroad, 1915, pp. 213, 335; Hyde, op. cit., Vol. 1, p. 388 et seg., p. 464 
et seq.; Wright, Control of American Foreign Relations, pp. 14-15. 

58 Lord Mansfield, in Lindo v. Rodney, 2 Doug. 618, 616, (1781); Lord Stowell in The 
Recovery, 6 C. Rob. 348, (1807); “British Commission on the Silesian Loan Controversy,” 
1753, Moore, Digest, Vol. 7, p. 603; Phillimore, International Law, Vol. 1, p. 55. 

57 Secretary of State Bayard, 1887, Moore, Digest, Vol. 6, p. 667; Borchard, op. cit., pp. 
197, 342; Wright, Control of American Foreign Relations, p, 18, n. 18. 
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states which fail to provide courts entitled to respect are subjected to con- 
tintial diplomatie intervention or to the establishment of extraterritorial 
courts by foreign states. In the Waslfington Conference of 1921, China * 
sought to obtain the removal of extraterritorial courts and Turkey has been 
making a similar effort at the Lausanne conference. In both cases the re- 
quest has been denied, at least for the time, on the ground that in ‘these 
countries national courts do not afford justice of a standard satisfactory to 
Western powers. In the case of China, a commission was established to 
report upon the actual condition of Chinese courts. 58 

A third requirement of international law is thatfthe national constitution 
respect standards of property and contract rights Acceptable to the family 
of nations. } Thus Article 27 of the Mexican constitution which appears to 
contemplaté a nationalization of subsoil mineral rights without compensa- 
tion, though the Mexican courts have interpreted it as being non-retroactive, 
- has been a leading reason for American refusal to recognize the Obregon 
government. So also the apparent repudiation of the institution of private 
property and of national contract obligations by the Soviet government of 
Russia has prevented recognition of that government. It is true that under 
the “new economic policy” announced by Lenin in 1921, these novelties 
were to be abandoned but apparently the powers have not been convinced 
of the sincerity of this change-of heart,’ : 

A final international law requirement is{acceptance by national constitu.” 
tions of the established jurisdictional limits and exemptions.) A constitution 
which asserted jurisdiction over portions of the high sea beyond the three 
mile limit would undoubtedly give grounds for international’ complaint. 
Thus foreign nations are undoubtedly entitled to protest seizures of their 
vessels on the high seas by American officials enforcing the Eighteenth 

58 See Conference on the Limitation of Armament, 67% Cong., 2nd Sess., Sen. Doc., No: 126, 
pp. 476, 514, 903; Hyde, this JOURNAL, Vol. 16, p. 71. See also treaty between United 

“States and China, 1903, Art. 15; Annex to treaty between United States and Siam, 1920 
providing for withdrawal of American extraterritorial jurisdiction in Siam (Treaty Series’ 
No. 655) and President MciKinley’s message of December 5, 1899, on removal of extra- 
territorial jurisdiction in Japan. (Richardson, Messages, Vol. 10, p. 148). 

5° Borchard, op. cit., p. 179; Hyde, op. cit., Vol. 1, p. 468; Root, Proceedings of American 
Society of International Law, 1910, pp. 20-21. 

60 See note of acting Secretary of State Polk, December 13, 1918, Investigation of Mexican 
Affairs, 66th Cong., 2nd Sess., Sen. Doc. 285, Vol. 2, p. 3163; note of Secretary of State . 
Hughes, June 7, 1921, Current History, Vol. 14, p. 711; Stuart, Latin America and the United 
States, 1922, pp. 121-124, 130; Woolsey, this Journat, Vol. 16, p. 67. 

51 See note of Secretary of State Colby, August 10, 1920, and of Secretary of State Hughes, 
March 25, 1921, Current History, Vol. 12, pp. 925-932, Vol. 14, pp. 189-190; Hyde, op. ctt., 
Vol. 1, p. 73-74. The British Court of Appeals has held that the träde agreement of March 
16, 1921 with Krassin and the recognition of the Soviet government as the de facto govern- 
ment of Russia in April 1921 amounted in law to recogifition of that government by Great 
Britain, retroactive to the date of the dispersal of the Zonstitutional assembly of Russia by 


the Soviet government on December 13, 1917. E ther v. Sagor, 37 Times L. R. 777, 
(1921).) 
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Amendment. Where a definite communication with the coast clearly 
` indicates an intention to violate American law in American territory, 
seizures, even beyond the three mile limit may be justifiable, and this rule, 
- stated by the federal courts, is now being acted upon by the federal officials.™ 
The usual_exemptions from territorial jurisdiction must likewise be_re- 
, spected by national constitutions. Thus the United States has refrained 
from applying the provision of the Sixth Amendment, which guarantees 
compulsory process for obtaining witnesses to the accused in criminal trials 
_ against resident diplomatic officers, although such officers have sometimes 
' voluntarily given testimony. The ordinary immunity from search of 

diplomatic baggage has not been affected by the Eighteenth Amendment. 

A more difficult question has arisen in connection with the prohibition of 

intoxicating beverages on visiting foreign merchant vessels. It has been 

contended with much weight by foreign governments that such vessels are 
exempt under international law, at least with respect to that part of the 
ship’s stores intended for consumption of the crew. Since the law of France 
and other states requires the service of liquors in ships’ rations, the masters 
of such vessels in American ports would find themselves in an embarrassing 
dilemma if the Eighteenth Amendment were held to apply, as Attorney 

General Daugherty said it did, in his opinion of October 6, 1922. Should 

the contention of foreign nations prove a correct view of international law, 

doubtless the amendment will be interpreted accordingly. It can hardly 
be implied that the prohibitionists intended to violate international law, 
' and exceptions in favor of the immunities of diplomatic officers and public 

vessels have already been read into the amendment.* . 

We may conclude that international law and constitutional law touch at 
many points. | This does not mean, however, that they always agree. Their 
sources and sanctions are different, and, in fact, contacts of the two systems 
often fail to be observed unless they develop into conflicts, In such a case 

. it is for the courts by interpretation, or the constitution making authority by 
‘amendment, to end them. While conflicts remain, national authorities are 
bound by the constitution and ear auaa law relies in first instance 
` upon enforcement by national authorities, it will suffer, but in the long run, 
as Pillet justly remarks, international law must be respected ‘‘on penalty of 
exposing the state to a responsibility which may paralyze its sovereignty and 
‘ put obstacles to the reign of its national law.” ® ) 


® Wright, ‘ ‘The Prohibition Amendment and International Law,” Minnesota Law Review, 
Vol. 7, p. 3. 

63 Moore, Digest, Vol. 4, pp. 643-645; Wright, Control of American Foreign Relations, p. 79} 
Minnesota Law Review, Vol. 7, p. 31. 


& Wright, Minnesota Laux Pexiew, Vol. 7, pp. 28-36. 
8 Pillet, Revue Générale de Droit (z nternational Public, Tome 5, p. 87. 
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TORT AT INTERNATIONAL LAW 


By Jzennines ©. Wis 
Member of the Bar of the District of Columbia 


It is not too much to say that the municipal law of every civilized state 
recognizes certain rights as belonging to every individual, including the 
right to property, the violation of which constitutes a tort. Municipal - 
law also very generally recognizes certain duties as attached to every in- 
dividual the breach of which, coupled with consequent damages to another, 
is a tort. Thus, a tort is sometimes defined as a private or civil wrong or 
injury, and sometimes as the breach of a legal duty. 

Under the Civil Code of France the right of action in tort is very broad. 


“Tout fait quelconque de Phomme, qui cause à autrui un dommage, 
aa celui par la faute duquel il est arrivé à le reparer.” (Section 
1382. 


“Chacun est responsable du dommage qu’il a causé non seulement E 
par son fait, mais encore par sa négligence ou par son imprudence.” 
(Section 1883.) 


And, says Blackstone: 


Wherever the common law gives a right or prohibigs an injury, it 
also gives a remedy by action.! 


The very broad statement of Blackstone must be qualified, however, with 
respect to a certain class of wrongs which the individual may suffer, for that 
which is held to be a tort on the part of an individual, even when a ministerial 
officer, for which he is liable in damages, is held to become an “act of state” 
when approved and ratified by his governmert, for which the state is not 
liable at common law to be mulcted in damages.? 

Yet, it is apparent that whether or not the wrongful act be styled a tort 
or an act of state, since it is the same act the mere formality of official ratifica- 
tion and adoption by the state does not alter its consequences to the injured 
party, the state being in the exact position of a tortfeasor though it may 
be technically incorrect to speak of it as such. . 

In Langford v. United States in which the plaintiff sought to recover 
damages in the Court of Claims for the use and occupation of lands which the 
United States held by force, the court in denying the jurisdiction of the 
Court of Claims to award damages save those arising ex contractu, said: 

13 BL C8m., Ch. VIII, p. 128. 


2 See Cooley, Torts, 376; 2 Ex. (England) 167. 
3101 U. S. 341. 
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Conceding that the title, or even the right to the possession of the 
premises, was in claimant, it would seem that the facts stated above 
show that the act of the United States in taking and holding that 
possession was an unequivocal tort, if the government can be capable 
of committing one, and that if the case were between individuals every 
implication of a contract would be repelled. 


- This view of the court is important in that it shows that in the eyes of the 
law a sovereign may be guilty of an offense which is of the identical nature 
of a tort, even though the offense may not be properly styled a tort. 

The limitation of liability in tort to individuals was originally based upon 
the fiction that the king could do no wrong, a theory which upon the de- 
velopment of international intercourse was naturally enough retained in the 
system of international jurisprudence as the basis of immunity on the part 
of sovereign states from any legal liability to individuals for the consequences 
of their wrongful acts. But with the development of the conception of 
democracy, in which the government of a state is deemed to be the servant of 
the people rather than the people the vassals of a sovereign ruler, rigid 
.adherence to the ancient fiction of the common law becomes more and more 
impracticable under any system of law, private as well as public. 

That the municipal law of the United States no longer deems that there 
is inherent to tort liability that which necessarily restricts it to individuals 
` must appear from the fact that public corporations, such as towns and 
counties, have frequently been made liable in tort by statute, as for instance 
for injury resulting to private property at the hands of mobs. It would 
‘seem, therefore, that if a county by virtue of a state statute may commit a 
tort, one of the constituent states of the Union might do so under a con- 
stitutional provision to that effect, and that if the ‘constituent states could 
be held to be capable of committing torts, that there is no reason why a 
confederation that is a sovereign state might not be held to be capable of 
committing a tort. 

Clearly, there is nothing organic in the nature of a tort that necessarily 
restricts liability in tort to an individual. For this reason the distinction 
which the municipal law continues to maintain between tort and act of state 
is at best an arbitrary, and in the light of political development, an illogical 
one, serving as it does the one purpose of relieving the state from legal 
liability for those acts for which the more enlightened states even now 
voluntarily hold themselves morally responsible to their nationals. 

But if this ancient distinction has become illogical in its relation to mu- 
nicipal law, how much more so is it with respect to the law of nations, based 
as is the system of international jurisprudence upon the fundamental con- 
ception of the responsibility of sovereign states to their sovereign associates. 
Since that system is utterly inconsistent with the fiction that the king can 
do no wrong, it must be apparent that the origin of the fiction necessarily 
antedated the crystallization of the customs and practices of sovereign states 
into a code of rules designed to regulate their conduct in their dealings with 
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each other. Yet tis outworn fiction has been allowed to exercise such a 
‘potent influence upon the law of nations. that the code of international 
jurisprudence does not:embody the conception of liability in tort on the part 
of a sovereign state. - As a result of the anomaly mentioned, even an en-- 
lightened state like the United States not only declines to respond at law 
to its own nationals for damages for its wrongful acts, but affords no statu- 
tory remedy for the benefit of foreign nationals who as individuals may have . 
suffered at its hands. Any redress which may be had by either must be - 
received purely as a matter of political grace on the part of Congress. 

So, too, in England, until of late, although the unlawful seizure of neutral 

. property on the high seas had long been declared to be a violation of inter- 
national law, the owner of such property in an effort to recover damages for 
the international wrong done him by a sovereign state, was compelled to 
go through the travesty .of bringing an action. in the British prize courts 
against the officers of the crown who made the seizure,-which action only 

` lay against them in their personal capacity. Failing to show that the naval 

commanders, or military agents of the crown, had exceeded their authority, 

and that the i injuries complained of had resulted from their negligence, the 

owner could recover no damages. And this, because, under the British law, 

` the king was deemed to be incapable of doing that which even the British 
` courts held in construing international law had been done. 

The absurdity of this situation was such that in England, where the ancient: 
fiction that the king could do no wrong had been originally incorporated in 
the common law, what had become presently little more than’an outworn 
tradition had to be formally abandoned-in obedience to the logic of inter- 
national jurisprudence. Thus, in the celebrated case of The Zamora, 
the Privy Council of Great Britain has recently held that the crown, through ` 
its proper representatives, must respond to an action brought by a foreign 

- national in the prize courts of Great Britain for damages arising out of an act 
of state wrongful at international law. But while this radical departure 
from the old tradition of the common law is to the everlasting credit of the 

_ British sense of equity and justice, it is not hinted in the decision in The 
Zamora that the liability of the crown is a liability in tort. Still, in England 
-as elsewhere, the law is silent as to the theory upon which liability at in- 

` ternational law is based in such cases, though obviously it is not enough for 
international law to say that for certain wrongs a sovereign must respond 
in damages. It remains for the British courts to go a step farther, or for - 
the other enlightened states to pursue the lead already given by Great 
Britain. i 

In all cases of civil injury the declared object of susie damages is to 
give compensation for pecuniary loss; that is, to put the injured party in the 
same position, so far 4s money can do it, that he would have been in a the 

- wrong had not been coniwnitted.5 


_ ‘4 Lloyd’s Prize Cases, 62° (1916). 
5 See Robinson v. Harman, (England) Ex. 950; Griffin v. ‘Coler, 16 N. Y. 489. 
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So, in actions of tort, the damages awarded should be 
sufficient to indemnify the plaintiff for the loss he has su 
hands of the defendant.® 

When the goods are actually in transit when destroyer 
the value at the destination is the basis of recovery, rat] 
value at the place of shipment, or even at the place of inj 
in an action against a carrier for injury to the goods the be 
tion is the value at the destination, without inquiry as to 
injury or a possible market value there; and the same vi 

- taken where the goods were converted by a stranger whil 


The foregoing rule as to the measure of damages in the case of 
compensation to the extent of full indemnity would seem t 
adopted already at international law in the case of wrongs con 
sovereign state for which it voluntarily holds itself answerable, a 
' from two recent: precedents. 

In July, 1917, the steamer Rijndam of Dutch registry, was 
cargo in New York harbor, the cargo, which included a quanti 
being consigned to Rotterdam, Holland. While the vessel wa: 
Espionage Act became law, placing the control of the exportatic 
articles in the hands of the President who, by virtue of the aut! 
in him, prohibited the exportation to Holland of wheat save i 
with certain prescribed regulations. 

When an export license was applied for it was refused pendir 
that the wheat would not be reexported to Germany, or a sim 
of foodstuffs released by Holland for export to Germany. M 
wheat began to spoil and required to be unloaded which nec 
storage of other parts of the cargo temporarily in warehouses 
loss eventually resulted, and on March 20, 1918, the war nec 
pelled the government to seize all Dutch shipping in the ports c 
States, including the Rijndam, under authority of the Urgent 
Bill or the Act of June 15, 1917, the Shipping Board being dir 

President to fully compensate the owners of the vessel and car; 
ance with the principles of international law. The compensatio 
agreed upon was designed to fully indemnify the injured partie 
including loss of profits, thereby placing them in as good a pos 
would have been in had the wrong not been done them.® 

In the celebrated case of The Wilhelmina the British Gover 
no less justly. ‘ 

The Wilhelmina was an | American owned ship which sailed fro 

for Hamburg, Germany, on January 22, 1915, laden with foodstu 
at Falmouth, England, on February 9, her cargo was detained. 


Sedgwick on Damages, Vol. I, Sec. 30, citing Baker v. Drake, 53 N. Y. 211 

7 Ibid., Vol. II, Sec. 247, and authorities cited, particularly Wallingford v 
E, 295, 191 N. Y. 392. 

8 See Second Report, U. S. Shipping Board, p. 51. 


[ the cargo opjected TO 108 condemnation as prize on the ground tnat 
suffs were not contraband of war. 

We are not concerned here with the question of whether or not the B 
rovernment had the right at international law to condemn the goods, 
1e British Government, for reasons sufficient to itself, undertook to 
ensate the owners for the loss which they sustained in consequence c 
ap having been stopped and detained pending prize proceedings, jt 

it had not the right to seize the goods. The principles upon whic. 
reasure of damages was determined were presumably, therefore, ° 
‘hich would have governed had the British Government admitted tha 
rizure of the vessel and the requisition of the cargo were unlawful. 

Pursuant to the undertakings of the British Government to respond t 
wners in damages, on April 8, 1915, the Prime Minister of Great Bi 
resented the following proposal of settlement to the American Ambas: 
1 London: 


His Majesty’s Government having undertaken to compensat 
claimants by paying for the cargo seized on the basis of the loss . 
profit the claimants would have made if the ship had proceeded i 
course to Hamburg, and by indemnifying them for the delay caus 
the ship so far as this delay has been due to the action of the B 
authorities, all proceedings in the prize court shall be stayed, o: 
understanding that His Majesty’ s Government buy the cargo fror 
claimants on the above terms.? 


The foregoing offer was accepted by the owners, the sum paid upo: 
asis therein stated being assessed by a referee nominated jointly b; 
mbassador of the United States of America and His Majesty’s prir 
ecretary of State for Foreign Affairs. 

Thus, it is seen that, although there is at international law as it 
xists no liability in tort for the wrongful appropriation by a sovereign 
f private property, the force of logic compelled two of the leading bel 
nts during the late war to voluntarily adopt in substance, if not in nam 
rinciple of tort liability for their wrongful acts in order that the conse 
amages might be equitably measured. 

The argument is anticipated that, since international law finds expre 
1 the customs and practices of sovereign states, in view of the prece 
ited, no need exists for the expression of a definite theory of liability on 
art. It is to be observed, however, that it nowhere appears from 
recedents that the sovereign ‘states mentioned responded to the in 
arties as a matter of legal and enforceable right on the part of the |: 

There is a marked distinction between a sovereign state respondi: 
amages to an individual as a matter of grace, and responding in dan 


9 Diplomatic Correspondence between the United States and Belligerent Goverr 
elating to Neutral Rights and Commerce, Special Supplement to the AMERICAN Jo 
F ĪNTERNATIONAL Law, Vol. 9, July, 1915. 
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as a matter of legal obligation, th 
from a consideration of the wron 
despite the fact that equitable se 
` For instance, it is not only a 
that the act of a belligerent in sei 
_ appropriating it to its use is an ur 
. for which the wrong-doer is ans 
justified in seeking the diplomai 
_ purpose of redressing a wrong st 
state, he should first exhaust tł 
wrong-doer. But unless the wr 
had in its own courts it is an abs 
_ exhaust the remedies to be hac 
| enforceable remedy to be had in 
« money on the part of the claima 
elected to make of these claims 
diplomacy with the sovereign st 
parties, : i 
Here it may be said that, wher 
of the sovereign offender, intern: 
of its primary and most useful o 
` for redress becomes the subject of 
an international aspect, every cl: 
discord and conflict. Furthermc 
one state is all right, and the oth 
ject matter. This being true, t. 
quently most unsatisfactory sinc 
to become hopelessly involved v 
of related matters, but matters 
wise concerned. Indeed, it is r 
dividual eventually will be sacrifi 
experience of this kind inevitabl: 
for international law by déstroyi 
a system of law which has more 
private rights. j 
On the other hand, if by the « 
tional law of the principle of to 
individuals should be rendered fi 
the courts of the sovereign tort- 
‘individuals would undoubtedly 
actions by sovereign states, since 
sequences of tortious acts by- ir 
an endless diplomatic dispute. 
At municipal law the same ac 


One of the essential or fundamental rights of a state flowing from 
wial sovereignty is-that of jurisdiction over all things and persons 
s territory, and its merchant vessels on the high seas, including all p 
ad things thereon. An act that denies to a state its right of juris: 
ver its merchant vessels on the high seas and the goods thereon, such 
olawful seizure of those vessels and the requisition of their cargoe 
iolation of the sovereign right of that state. Such an act, being a 
ffense, is analogous to a crime. 

So, too, just as a citizen or subject of a state has property rights uni 
ommon and civil law, he has property rights at international law, - 
asion of which by a sovereign state is a wrong in substance no mc 
‘ss than a tort.for which international precedents have already appl 
əmedy known to the municipal law in cases of tort. 

An view of what has been said it would appear that the omission 
rinciple of liability in tort at international law on the part of aso 
tate is not only illogical and anomalous, but positively disadvant: 
‘erefore, in order to correct what’ appears to be a glaring fault 
stablished system, it is here suggested that some such express amer 
> the existing law as the nee might well be incorporated in t] 
{ague convention: 

Hereafter each state that is a party to this convention shs 
itself liable in its own courts for the consequences of such wron 
may do the nationals of the other signatory parties, in accordan 


the principles of liability i in tort known to the municipal. law 
offending state. 


Since such an amendment would only serve to make internatiol 
qually as logical and consistent .as the various systems of munici 
nown to the sisterhood of nations, what valid reason can there be ` 
ffense should not be held to possess the same dual aspect at intern 
aw that it possesses at municipal law? 

This inquiry is not one of mere academic interest. An amendn 
oternational law that would render justice to thé individual more 
md expeditious, thereby enhancing the respect in which the law of 
3 popularly held; that would remove from the jurisdiction of diplom 
aulse of many international vexations and misunderstandings; that 
iot only make the whole system of international law more logical and 
ind consequently more workable, is indeed a matter deserving of tl 
houghtful consideration on the part of international jurists. Jt will 
ve denied that the results mentioned are worthy of any effort that: 
equired for their attainment. i ` 


RUSSIA IN THE FAR EAST 


By Baron S. A. Korrr 


Professor of Political Science and History, School of Foreign Service, Georg 
University. 


I. PENETRATION INTO SIBERIA 


Slow, but very steady, was the advance of Russia into Siberia. 
centuries did the Russians move onward, gradually driving back, conqu 
or assimilating the Mongolian aborigines. For a very long time Si 
seemed only a vast wilderness and a happy hunting ground for the fur t 
and trapper. Later, and mainly on account of its great distance 
European Russia, the Siberian country was used by the Tsars for pur; 
of penal colonization. Thus, there grew up that sad reputation, which « 
to Siberia for many generations, of a bleak land of exile, where humar 

` fering attained its very limit. The famous book of George Kennan, Si: 
- and the Exile System, helped much to popularize these ideas, bringing ] 
to the outside world the worst sides of the former autocratic régime of Ri 

Yet this conception of Siberia is a very wrong one. Behind and ar 
the penal settlements there developed a most healthy colonization by ; 
of the best types of Russian Slavs. The peasant of European Russia 
attracted by the fertile soil and agricultural resources and possibiliti 
Siberia and by the relative individual independence of his political and s 
life there; so he willingly migrated eastward, taking possession of the 
land and forests he could find. But very naturally, such a pioneer n 

. ment called forth the selection of the best typeof individuals, the mos 
terprising, most energetic and intellectually alert citizens, who thus 
constituted in Siberia a very progressive and flourishing population of 
tlers. Then too, political exiles were nearly always the pick of the Ru 
educated classes, carrying away with them into the wilderness suc 
amount of intellectual energy that, toward the end of the nineteenth 
tury, many Siberian provinces could boast of having the best intellect 
developed elements of the Russian nation. It is important to note in 
respect that racially the Siberian settlers belonged all, or nearly all, t 
purely Russian stock; only among the political exiles do we find a s 
percentage of Poles and of other nationalities, sent out after the Polis 
surrections of 1831 and 1863. The Mongolian, Tartar and Finnish ab 
ines were and remained mostly nomads, of a low type of culture, and r 
succeeded in influencing the Russian colonists either culturally or politic 

The hardships of life in Siberia quickly taught the local population 
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reliance and self-confidence, strengthening the individual will and character, 
adding, in other words, just those traits that were conspicuously lacking 
among the Russians in the West. Since the Siberian territory was so un- 
usually spacious, there always remained sufficient room for further expansion. 
The local population, outside the penal colonies, could: move about freely 
in all directions, choosing the best location and richest land for their farms. 
There was no land-lordism nor any local aristocracy to hamper their move- 
ments or restrict their freehold. The government administration for many 
reasons was not interfering much with their individual life, tolerating thus 
the establishment and development of the fundamental principles of local 
autonomy and self-government. All this naturally tended to create a re- 
markably. prosperous, but also individualistic and liberty-loving, type: of 
citizen, which soon crystallized into a very independent class of people, 
thoroughly Russian in their culture and way of thinking, yet Siberian in 
their self-reliance and love of their homes and of their personal freedom. 

Finally, one must mention the fabulous natural wealth and resources of 
Siberia, superior in some respects to the American and Canadian West of 
the former pioneer days. On the Siberian plains there grows the finest 
wheat and barley of the world. The virgin Siberian prairies are wonderfully 
suited for cattle grazing; in some places in addition there have been started 
extensive cultures of alfalfa. Some of the Siberian districts have vast forests, 
with splendid timber, still untouched by human hand. The Altai mountain 
range is well known for its mineral wealth, including most of the precious 
metals, and gold is found in many of the eastern river deposits. 

Across the whole country there flow numerous navigable streams, forming 
easy and natural ways of communication between the different parts of the 
Siberian provinces. There is unfortunately one great impediment in this 
respect, namely, most of these rivers run from south to north. Conse- 
quently, for a long time Siberia was in great need of lines of communication 
going west-east, and this need forcibly and materially handicapped the nor- 
mal commercial development of the country. This urgent necessity was 
ultimately met by the construction of the Great Siberian Railway, which 
gave Siberia a most important outlet to European Russia in the West and 
the Pacific Ocean in the East. The significance of this new channel of com- 
munications and the rôle it was bound to play can be judged by the stupen- 
dous development of the Siberian economical resources that took place from 
the very first days the cross-country railway was opened for commercial 
traffic. ` 

“Siberia,” or the vast Asiatic possessions of Russia, lying east of the Ural 
Mountains, is really composed of two very different ‘parts, first, the endless 
plains which lie between the Urals and the Lake Baikal, and, secondly, the 
Far Eastern provinces, located east of the Baikal.. These two sections are 
divergent in more ways than one; they differ topographically, economically, 
socially and even politically, and are bound to constitute in the future 
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separate political units. The Western provinces are, and : 
remain, overwhelmingly agricultural, wheat-growing land, d 
and there with magnificent timber. But in turn, they are divid 
groups of provinces, one northern one, the other one southern, wi 
contrast between them. The four Northern provinces, Tobol 
. Yeniseisk and Irkutsk, constitute ‘Siberia proper” and are at 
` best developed section, with a steady rural population of thrift: 
perous Russian colonists. The Southern provinces, or ‘Stepp 
Semipalatinsk, Semiretchinsk and Akmolinsk, though possessiz 
mendous natural resources, are much less mature, mostly on acc 
lack of railway communications, since the Central Siberian Raily 
-enough southern branches to satisfy their growing needs. All 
inces, in the north as well as in the south, are colonized by pur 
stock, with very few and insignificant exceptions, and are pre 
farmers, while the penal colonization is numerically small an 
The nomad aborigines are disappearing very fast and those of 
succeed in settling down acquire, without any difficulty, the Rus: 
and modes of social and political life. In most places they wer 
to retain their local tribal organizations, and the most conspict 
them are the Kirgiz tribes, who stand far above the other nomad 
and political maturity. 

The colonization of the second or eastern part of Siberia proc 
the beginning on very different lines, first, for purely topographi 
and secondly, because of the distance that separated this sec 
country from European Russia, intensified by the long continua 
lack of communication with the outside world. It is in these r 
we find concentrated the mineral wealth of Siberia and it was 
mine fields that the Tsar’s government settled many of the penal a 
exiles; they were to work the mines and live as far away fron 
possible. Very naturally these settlements developed on qui 
social and political lines from the agricultural colonies of the We 
rian provinces; their economic conditions 'of life were also quite d 
the West. The steady eastward movement of the Russians bri 
finally out to the Pacific and there they soon formed a commerce 
settlements along that coast, of an Soure divergent characte 
rest of Siberia. 

The process of colonization of Eastern Siberia reminds one ve 
.the development of the American Pacific coast, when for a long 
fornia was separated from the Middle West and Eastern States 
derness of the Rocky Mountains. In many other ways, too, th 
` movement westward developed on similar lines to those-of Russi: 
except that in the United States these processes of pioneer ex} 
always: much more intense and potent character than the simil 
of Russian colonization of her Eastern Siberian frontiers. One 


aent, as compared with America, was her inefficient autocratic for 
overnment. Another reason for her lagging behind was the presen 
iastern Siberia of the penal colonies, which naturally could not take 
hare in the economic development of the country. 

Eastern Siberia is composed of four provinces and two separate dist 
he Transbaikal, Amur, Maritime and Yakutsk provinces and the | 
hatka and Sakhalin districts. The Transbaikal province is rich in mir 
nd has a numerous Cossack and Buriat population, racially in many 
atermixed, as well as many of the penal settlements. The Maritime 
ace, with Vladivostok as its capital, is on the contrary overwhelm 
ommercial; it is the Russian California. -Yakutsk and the vast ten 
f the Kamchatka Peninsula are yet very sparsely populated, thougt 
essing important natural resources, promising mines, splendid fis] 
nd a huge supply of fur-bearing animals. The Island of Sakhalin i: 
ich in mines, coal and timber. The southern half of the island wa: 
o Russia, by the terms of the Portsmouth Peace Treaty, which. ceded 
apan. At present the Japanese have taken poeson of the nor 
alf of the island as well. 

In considering the history of Siberian colonization one comes to the fc 
ig conclusions: First, that Siberia, taken as a whole, has an exceptio 
otential economic future, on account of its tremendous natural wi 
t is a land of great promise, marvelously rich, though hardly yet exp! 
o the limit of its possibilities. Secondly, Siberia consists of two ver 
arent parts, which are bound to constitute two distinct political > 
Mm the one hand, there are the Western and Southern provinces, 
thelmingly agricultural, with a population of thrifty peasant farmer 
xtremely individualistic, self-reliant and liberty-loving people, and i 
iain, with distinctly conservative leanings. -These settlers own their 
nd are very jealous of their freehold, interested in local self-goverm 
s long as the latter concerns their village or county, but not caring : 
or the outside world, as long as they can get a good profit from their 
ultural products. The cooperative movement in all its forms is very s 
mong these Siberian peasants and has achieved remarkable economic 
9 some extent even political results. The Eastern or Far Eastern prov: 
nthe other hand, possess very different characteristics, commerce 
idustry visibly dominating. There exists, too, in these latter provin 
wuch stronger racial intercourse with non-Russian nationalities, y 
ecessarily irfiuenced the life and character of the Russian colonists. 

These important differences lead to a third weighty conclusion, thi 
rent political status which these two sections of Siberia are bound to 1 
ain in the future Russian commonwealth. Whereas Western Siberi: 
e perfectly content with firmly established local self-government 
istance, some form of well developed zemstvo organization), pro” 
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economic and financial independence from the center would be e: 
guaranteed, the Eastern section will demand much more and wi 
endeavor to curtail. the powers of the central government to a 
minimum. a 

The population of Siberia can be roughly divided into the following 
The main body of inhabitants all over the country, constituting 
numerical majority, are everywhere, except in the extreme East, 
settlers of the peasant class of purely Russian racial stock. Nı 
differing from them are the Cossacks, settled in the Siberian prov 
government order and constituting autonomous, self-governing un 
a semi-military organization of their own. The Transbaikal and Ax 
sacks, however, are very much racially intermixed with the local al 
of Mongolian origin. The West-Siberian Cossacks succeeded in pı 
much better racial purity. Then there are the numerous penal and 
colonies, many of them thriving and thrifty. The religious dissente 
them are exceptionally wealthy and prosperous, constituting prob 
best type of the Siberian population. Canada has some such 
though less numerous and less prosperous than the Siberian noncon 

Scattered among all these Russian colonies live the Mongolian 
and aborigines, governed by their own chiefs and tribesmen, but u 
control of Russian authorities. In Western Siberia they live qu 
rately from the Russian population; in the Eastern provinces thi 
intermingle. Further, there is the commercial class in the towns a 
a trading bourgeoisie, an intelligentzia or numerically small educat 
possessing all the characteristic traits of the town population in gen 
very independent and self-reliant in its tastes and ideas. Finally, i 
larger Russian settlements there is to be found and in always ir 
numbers a scattered mass of Chinese and Mongolians, coming int 
from across the frontier, sometimes temporarily, for commercial 1 
but only too often with the intention of permanently establishing th 
as local citizens. 

The great differences mentioned between Western and Easterr 
are of modern origin, but constantly increase in potential force, as t 
on. In former days they did not influence the development of the 
Empire, nor the policies of its government. The latter did not ca 
them, often trying to frustrate or stop them, though without muel 
on the whole. Their natural tendencies described above prove 
stronger and of greater vitality than St. Petersburg ever suspected. 
future they are bound to play a decisive rôle in the process of shs 
fate of the Russian commonwealth. 


II. RELATIONS WITH CHINA 


In the process of Siberian colonization Russia came very soon 
urally into contact with China. In the early stages, as long as the 


settlers still kept west of the Baikal, relations with China were very cor 
but rather abstract. Once in a while we hear of a Russian religious 
sion going to China, or of the appointment of a consul or agent, intende 
look after the mutual trade interests, the chief article of import from C 
always having been Chinese tea. This peaceful period lasted app 
mately till the middle of the nineteenth century,! when unexpectedly 
whole situation entirely altered. f 

The great change was called forth by two new and important fac 
First, Russia began to push energetically forward, invading and colon 
the regions on the left bank of the Amur River; and secondly, other E 
pean powers started a lively competition for getting control of the Ch: 
markets and in their mutual rivalry betrampled the most sacred righ 
sovereignty and independence of the Middle Kingdom. ` Russia unfi 
nately played no small rôle in this diplomatic game, which finally led tı 
own undoing. f 

Up to the fifties, we can find many private and official attempts or 
part of Russians to penetrate into the Far Eastern wilderness, but m 
without any lasting results. There was no system in these expeditions 
all of them failed to establish any permanent cultural influence. They c 
conquer, but could not colonize nor civilize. They subdued the nat 
without being able to enlighten them. The situation changed only ir 
middle of the nineteenth century. At that time Russia sent consec 
military and diplomatic missions to China, wresting from the latter £ 
important privileges. Several treaties were signed, granting Russia 1 
valuable advantages. 

Russia first signed a treaty of commerce, in order to protect her t 
along the Chinese border, but especially concerning the Mongolian car: 
routes and the recognition of freedom for herself from all custom du 
The importance of this treaty lies in the fact that it formed the basis o: 
claims of Russia during the following decades. The enumeration of | 
ileges, for instance, found in the agreement of 1851, was constantly refe 
to later on by the different Russian diplomatic agents and representative 

Secondly, in 1858, when the Russian penetration and colonization a 
the northern banks of the Amur River had already taken definite form 
two countries signed a new treaty of friendship, delineating the fro 


1 Typical for this period was the Russo-Chinese treaty of Kiakhta, signed Octob: 
1727, which formed for more than a century the basis of the mutual relations between 
two countries. The text of this treaty can be found in the collection of Sir Edw. He 
Treaties, etc, between Great Britain and China; and between China and Foreign Powers, (Lo 
1908) vol. I; or in the official publication of the Russian Ministry of Foreign Affairs, R 
des Traités (Sbornik Traktatof) (St. Petersburg, 1902), vol. I. An impartial and de 
history of the early Russian expansion eastward can be found in the volume of F. A. G 
Russian Expansion on the Pacific (Cleveland, 1914). 

2 This is the agreement, known as the Kouldja Treaty of July 25,1851. Cf. He 
op. cit., vol. I, p. 305; and Sbornik, vol. I, no. 32, p. 242. 


258 ; THE AMERICAN JOURNAL OF INTERNATIONAL 


regions and proclaiming Russian sovereignty to the north 
-In other words, from that day on Russia was firmly estab 
Eastern provinces, China having lost all her juridical ela 
tories lying north of the Amur. A few weeks later the Ru 
privileges were restated and expanded to the whole of Ck 
ment signed at Tientsin.t Russia could hence trade .in : 
China, not restricting herself as previously to frontier p) 
send envoys to Peking, appoint consuls in the open ports a 
of war to protect them. Special mention was also made c 
. the Russian religious missions in China. 

Not-content with this achievement, Russia persuaded 
new agreement two years later, once more enumerating the 
Russian agents and merchants, as well as the advantages se 
trade and the extraterritorial jurisdiction,’ somewhat ext 
interpreting the granted privileges in Russia’s favor. 

These treaties with China which have been enumerate 
portant consequences for Russia. First, as was pointed 
finally and juridically established the sovereignty of Ri 
settled provinces north of the Amur River and as far ea 
Russia thus reached her geographic eastern boundaries an 
to the sea. Secondly, these treaties fundamentally chan; 
of the mutual relations of the two countries. Russia was 
ing much more aggressive towards China, unhesitatingly, b 
ing two main objects in her new Far Eastern policy, viz., 
of the Amur and Maritime provinces and the securing of 
markets for the benefit of the Russian trade. 

In both cases she was for the time being completely 
‘colonization and-development of these new Far Easter 
progressing by leaps and bounds. Previously, the settle: 
Lake Baikal were looked upon by the Russian Governme 
penal colonies, among which the political exiles played . 
now, quite another element of settlers began to move o) 
coloniziig and consolidating the regions along the Amur a 
east. These Russian colonists soon ‘became thoroughly 
tremendous economic potentialities of this country, as wel 
of its natural resources and of the advantages which they « 
the exploitation of the North China markets. In other w 


3 Treaty of Aighoun, May 16, 1858; cf. Hertslet, op. cit., p. 310; St 
The demarcation of the Mongolian boundaries was agreed upon by a 
1864; of. Hertslet, op. cit., p. 329. 

4 June 13, 1858; ef. Hertslet, op. cit., p. 311; Sbornik, no. 34, p. 249 

5 Treaty of Peking, November 14, 1860; cf. Hertslet, op. cit., p. 31! 
255. Hertslet also publishes the text of a revised convention for lanc 
king, April 27, 1869, which is not mentioned in the Russian Sbornik; th: 
the privileges of the Russian trade in China and reaffirms all the adva 
Russian merchants. 


WOU UPULl vUG AVUnDIaUS, WHA OLS Upouiy up UL LUG Lal Lape LL 
: the future of Siberia and for the whole of the Russian comme 
nal and political colonization of the eastern wilderness was 
insformed into a pioneer movement, which was bound to m 
och for Siberia and her inhabitants. 

In order to further consolidate the colonization of the Amur 
e Russian Government continued settling there groups of Cossac 
10 were expected to provide for the military defense of the fronti 
The climax of these processes of colonization was attained, jus 
se of California, when the Russians reached the Pacific coast an 
e city of Vladivostok. This was the final link of the Russia 
nnecting European Russia through Siberia and the Far East to 
ast. In crder to help the pioneers to take possession of the 
ussian Government sent out warships for the further explorat 
istern Pacific and for the protection of the young colonies-there; 
mmanders were duly instructed to hoist the Russian flag in 
itable harbors along the coast, thus establishing and supporting 
sovereignty of the Russian Empire. 

The offensive character of the Russian policy toward China 
‘ove can be explained by its chief object of securing the No 
arkets for the Russian merchants. It coincided exactly with t 
veness of the Western powers in the South, but with this evident 
at Russian aggression, as proved conclusively by the contents c 
eaties, had mainly the so-called “Land Trade” in view, and, 
neerned provinces and districts of relatively little interest 
sth Mongolia and northern Manchuria, were only sparsely 
ostly by backward Mongolian tribes, far distant from the cent 
portant from the political point of view, whereas the Europea 
ok place in the very heart of China, making use of her great 
wing and after the unhappy Tai-Ping rebellion and taking ad 
œ political field by undermining the principles of Chinese sover 
Thus can be explained the seemingly strange fact, that in some 
ng was quite ready to cooperate with St. Petersburg in the deve 
e Northern provinces by Russians, because, first, the Chinese r 
lvantages which could accrue to their country from the success! 
) of these new regions, and secondly, they hoped to find, and se 
d find, support in Russia against the cther powers. In other 
aking Government was at times during that period a willing 
ussia’s Far Eastern expansion and was lending a friendly h: 
rther unfolding of the Chinese relations with the Empire of 
or the time being a certain equilibrium was established in the 
tions of these two neighboring empires, Russia intent on the co: 
‘her colonization along the Amur River, China content with the 
ade on the Russian frontier. 

In 1881 a new treaty was signed by Russia and China under i 
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of the former country returning to the latter the province of Hi, which the’ 
Russians had occupied since 1871, but securing for Russia an indemnity of 
.nine million gold rubles. This however was a blind, back of which we find 
important privileges once more reaffirmed to Russia’s advantage. Namely, 
again they concerned the questions of land trade, the trade routes, consu- 
lates, custom tariffs, ete., enumerated in detail in a separate understanding 
“(called Réglement), attached to this treaty. Thus matters stood for fifteen 
years, when much more serious troubles started for distracted China and 
when a new and formidable competitor appeared in the Far East in the 
person of Japan. 

Meanwhile, Russia, having by this time achieved a marked success in her 
: colonization of the newly acquired provinces, began to turn her attention 

much farther South, namely, toward Manchuria proper and the Kingdom 
of Korea. Already in the eighties there had arisen a certain friction con- 
cerning Korea, England having occupied but later evacuated the Islands of 
_Port Hamilton, and Russia having increased her influence at the court of 
Seoul. Worse was to come, however, after the defeat of China in 1895. The 
intention of victorious Japan was to establish permanently her control over 
Korea, which was hence entirely and forever lost to.China, and it was here, 
in Korea, that the first clash came between Japan and Russia. 

By the Treaty of Peace of Shimonoseki,” China was forced to cede to 
Japan the Liaotung peninsula, with the splendid fortress of Port Arthur, 
and was made to pay a heavy indemnity, with no money in her treasury to 
„meet this obligation. And it was that moment of hopeless weakness that 
the European powers chose to take final hold of the Chinese markets. It 
was to be accomplished by loaning China money, with which she could pay 
„her indemnity to Japan, and by forcing the latter to disgorge some of her 
territorial acquisitions, namely, Liaotung and Port Arthur. : 

The first hint of this new policy came from China’s most trusted counselor, 
‘Sir Robert Hart, who informed the Peking Government that England, for 
‘certain considerations, was willing to float a loan which would enable China 

to pay the Japanese indemnity. Considering the straits in which the Pe- 
king Government was laboring at the time, it was welcome news forit. But 
as soon as the rumors of such an offer spread abroad, the other powers nat- 
:urally endeavored to do the same thing. Russia, backed by France, also 
volunteered a loan, which China, after some hesitation, also accepted. 
Germany followed, and so the ball was started rolling, enslaving China to 
_ the European governments by this subtle means of financial assistance. ` 


6 Treaty of St. Petersburg of February 24, 1881; cf. Hertslet, op. cit., p. 340; Sbornik, no. 
36, p. 264. The history of the transactions preceding the signature of the Treaty of 1881 
is given in detail by H. Cordier, Histoire des relations de la Chine (Paris, 1902), Vol. II, ch. 
ix-xil. 

7 English translationin J. V. A. MacMurray, Treaties and Agreements with and concerning 
China, 1894-1919 (New York, 1921), Vol. I, p. 18. 
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All the loans were to be-covered by the income derived from Chinese customs, 
taxes on salt and the Likin tax.® 

Having accomplished this, the European governments realized that the 
consequent exploitation of the Chinese marxets could progress favorably 
only on condition of building up the necessary ‘ines of transportation. Thus, 
there started a feverish activity for acquiring railroad concessions and using 
them for political purposes as well.® 

At that time there stood at the head of the Chinese Government a careful 
and far-sighted statesman, who realized very well the predicament of his 
poor country and that it could not do without the support of a friendly 
European power. Accordingly, Li Hung-Chang chose Russia for this rôle; 
and during his whole career of government lzadership he tried to base his 
policy on Russian friendship and support, bringing upon himself accusa- 
tions of all sorts of crimes and immorality, ncne of which were ever proved. 
This friendly policy of Li toward Russia became evident even during the 
Shimonoseki transactions. Returning to Peking, after having signed the 
Treaty of Peace with Japan, he at once started conversations with the Rus- 
sian representatives relating to concerted action in their mutual foreign 
policy and promising Russia new advantages in Eastern Siberia. 

His Peking conversations soon became noised abroad, creating a great 
sensation. Local newspapers, the North China. Herald among others, got 
hold of these rumors and published, in October, 1896, an account of a sup- 
posed secret agreement, subsequently known as the Cassini Convention, 
bearing the name of the Russian Minister to Peking, Count Cassini! Asa 
matter of fact no such convention ever existed. The Peking conversations’ 
of Li with Cassini were only a part, and probably the least important one, 
of the secret diplomatic intercourse between Russia and China; much more 
momentoug transactions took place in St. Petersburg and Berlin, during 
the voyage of Li Hung-Chang abroad, in the preceding winter and spring. 
The newspaper text, on the whole, seems to be a vague and confusing com- 
bination of the gist of several agreements, the bank and railway concessions ` 
and partly the alliance of May, 1896, all of them concluded during the 
months of Li’s travels in Europe. 

He had been commissioned by his.government to go to Russia and rep- 
resent China at the Tsar’s coronation. In consequence, foreseeing the 
necessity of an amicable understanding with Russia, Li carefully paved his 
way in the political situation. He knew that Russia was just then turning 
over a leaf in her Far Eastern policy. He realized that the period of Rus- 

8 The enumeration and details of these loan agreements, 1894-1896, can be found in 
MacMurray, op. cit., Vol. I; cf. also W. W. Willoughby, Foreign Rights and Interests in 
China (Baltimore, 1920). 

9 Cf. MacMurray, op. cit., and Willoughby, op. cit. 

1 It is often quoted by historians and politicians, though H. Cordier in his Histoire des 


relations de la Chine, has long ago pointed out the vagueness and incoherence of the news- 
paper text. 
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sian colonization was now shifting into a policy of expansion, and he clever 
- made preparations to meet Russia half way and cooperate with her, makir 
certain concessions to her and staying her impossible demands, but all wit 
the one main purpose in mind of finding in Russia an ally capable of assistir 
him in warding off the aggression of the other powers, whom Li, as has bee 
said, feared much more than his northern neighbor. As soon as Li reache 
St. Petersburg, diplomatic conversations with him were at once started t 
the Russian Government, pursuing three parallel objects, the securing « 
-two concessions and a friendly alliance. 

In order to appreciate the political situation of those days, we musi be: 
in mind the composition and policies of the government which Li found c 
his arrival in St. Petersburg. At the head of the Ministry of Finance durir 
those’ days was a very strong and exceedingly energetic statesman, S. 
Witte, who had set his mind on the development of the Far Eastern marke 
of Russia, considering them to be a most profitable opening for the your 
Russian industry and a means of exploiting Siberia through the just con 
pleted cross-country railroad. Witte thought, and very rightly so, that tl 
outlet to the Pacific would be a tremendous stimulus for the commercial ar 
industrial development of Siberia and prove of no small advantage even 1 
the industries of European Russia. Having these objects in view, he e1 
deavored to get Li Hung-Chang to agree to grant Russia two concession 
one concerning a bank, the other relating to the construction of a railwa 
across Manchuria. After some bickering on both sides these ends we: 
attained. 

Witte then started, with the help of French bankers, a Russo-Chine: 
bank, with a capital of 11} million rubles and 5 million taels. The preside: 
was to be a Chinese figurehead, but the active managers were Russian 
working under the direction of Witte. This bank was meant to carry ot 
Witte’s policy of peaceful penetration of Northern China, exploit the Mai 
churian market and establish the Russian political influence in the Far Eas 

‘But it was also meant to finance Witte’s plans of railroad constructio: 
The Siberian main line had just reached the Baikal Lake and now was to | 
continued farther, following the northern bend of the Amur River. Witt 
had conceived the plan of leasing from China a strip of territory across Mai 
churia in order to construct the Siberian railroad in a straight line to Vlad 

“vostok instead of building it along the northern curve of the Amur. 
shortened the.railroad considerably, but at the same time gave the Russia 

‘a firm grip on the Manchurian market. From the middle of Norther 
‘Manchuria Witte planned to build another line south to Port Arthur, wit 
a branch south-westward to Shanhaikwan, securing for Russia in additic 
to the Manchurian market, a second outlet to the Pacific. 

It was an elaborate-and clever program, intended to establish an exte1 
sive system of peaceful penetration. Unfortunately, the peaceful aims | 


n August-September, 1896. Cf. MacMurray, op. cit., vol. I, p. 74. 
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Witte were later on overshadowed by militaristic and imperialistic design 
of other Russian ministers. It is a very usual case, when the military ele 
ments are tempted to get control of the foreign expansion policy of a govern 
ment, 

The second agreement, concerning the described plans of railroad con 
struction, was finally signed on September 8, 1896, and curiously enough i 
Berlin.2 There is good reason to believe that Witte’s policy toward Chin: 
was not only well known in Germany but that much of its inspiration cam 
from Berlin. Germany then was playing a sure game, realizing very wel 
Russia’s internal weakness; heads she won, tails Russia lost. The Germa; 
Government was not averse to seeing Russia become entangled in the Fa 
East. The more she was involved in the Chinese trouble, the less she wa 
able to participate in European questions and support her Western ally 
France. The latter country, on the contrary, was actuated by purel 
financial considerations in backing the Russian Far Eastern policy. Th 


. Paris bankers thought it was a good investment for French capital, an: 


* 


willingly loaned Witte the money necessary to start the bank and for th 
railway construction. 

The Russian Government, however, was not content to stop there. $i 
multaneously with the transactions concerning the two concessions, the Rus 
sians were conducting’ with Li purely political conversations as well durin 
the spring of 1896, and in absolute secrecy convinced him of the necessity c 
signing a treaty of alliance, which was directed’ acainn China’s dreade 


_ enemy, Japan.” 


Tt is interesting to note that in Article I Japanese expansion in Korea i 
also mentioned, parallel to any possible aggression on her part in China c 
Russia, as a casus foederis. The other articles describe in detail the possib] 
military cooperation of the two contracting powers in case of a war wit 
Japan. . In Article IV is found a clear reference to the possibility of Russi 
building a railway across Manchuria, but with this difference: in May, 189t 
Russia stipulated such a construction only in case of war, whereas in Sey 
tember of the same year China agreed that Russia should build the lin 
immediately in any case. 

Such were the three ominous agreements signed by Russia and Chinn i 
the course of 1896. It speedily became evident, however, that Russia we 
even then not satisfied to remain where she was and started a further e: 
pansion southward, trying to lay a hand on Korea too. Russian agent 
appeared in numbers at Seoul and Russian officers were appointed instructo) 
in the Korean army. The Korean arsenal was placed under Russian supe 
vision, the Korean court consulted Russian advisers, and so forth. 

China at first looked favorably on such: developments, evidently hopir 


` that ee would wrest Korea from the Japanese and later reestablish tl 


12 Cf, MacMurray, ibid. 
` B Ibid., vol. 1, p. 81. 
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- lost Chinese süzerainty. Japan, however, was in no way willing to forego 
' her interests and advantages in Korea. She was seemingly ready to ac- 
knowledge Russia’s influence in the North, but on condition of a reciprocal 
. recognition of her own position in the South. This, the Russian Government 
never understood, but pushed serenely southward, thus bringing upon them- 
' selves a disastrous conflict with Japan. 
. . It was at that time that Witte’s original mistake became evident. He 
' personally had in view exclusively a commercial policy of peaceful penetra- 
tion, using as means of expansion his Russo-Chinese Bank and the Chinese 
: Eastern Railway. They were powerful agencies, no doubt, for the spreading 
of the Russian control in the Far East; they soon acquired a good reputation. 
and helped to exploit the North China markets. But behind the com- 
mercial flag there cropped up political influences, which sooner or later were 
bound to thwart Witte’s plans and give them a much more militant character. 
Here lay the greatest possible danger for Russia. The more she became 
involved in the Manchurian enterprise, the stronger were the temptations 
' to move farther and farther south, toward the warm sea, but also right into 
the path of a formidable rival. 

Instead of heeding the growing danger, the military and nationalistic 
‘elements of the Russian Government decided to take their chances in push- 
„ing the Russian claims to the limit. They were not satisfied with Witte’s 

plan of acquiring another commercial outlet in the Pacific, but wanted in 
‘addition to get a military stronghold there as well. Proofs exist that the 
‘inspiration for building a fortified port on the Gulf of Pechili came again 

from Berlin. The Russian Government, however, willingly adopted the 

idea and secured a hold on Port Arthur and the Liaotung peninsula, which 

the European powers had forced Japan to return to China a very short time 

before. This, for Japan, meant insult added to injury. It must be said to 

Witte’s honor, however, that he at once realized the terrible danger of such 
‘an action and vigorously protested, but to no avail; the militarists and 
"imperialists were already in control. 

In December, 1897, a Russian squadron, commanded by Admiral Doubas- 
soff, occupied Port Arthur. The Russian Chargé d’Affaires informed the 
‘Chinese Government that Russia had no intention of infringing the sover- 
_eignty of China, but merely desired to protect her from the aggression 
of other powers. Russia promised to withdraw as soon as this danger dis- _ 
. appeared. Germany soon followed, occupying under the same pretext 
-Kiaochow; England took possession of Weihaiwei; and France seized 
_Kuangchowwan. Thus, instead of saving China from outward aggression, 

Russia’s action proved to be the first step towards the dangerous foreign in- 


u Cf, Herman Bernstein, The Willy-Nicky Correspondence (New York, 1917), and Isaac 
: Don Levine, Letters from the Kaiser to the Tsar (New York, 1920). 

15 Germany actually signed the agreement with China a few days earlier than Russia, 
| March 6 and 27, respectively. 
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vasion of Chinese territory which humbled Ching’s prestige and encroached 
upon her rights of sovereignty. 

All of these cases of occupation took the legal form of “lease of territory,” 
very similar to the idea embodied in the Russian lease of the strip of land 
across Manchuria for the Siberian Railroad. Chinese sovereignty was 
nominally maintained and respected, but the local administration was given 
entirely into the hands of the occupying foreign powers. The convention 
for the lease of Port Arthur to Russia was signed in Peking on March 27, 
1898, and an additional agreement, defining the boundaries of the leased 
territory, on May 7, 1898. By this understanding, the sovereignty of China 
was explicitly recognized, as well as the allegiance of the Chinese subjects; 
but Russia acquired all governmental rights, being allowed to establish her 
own courts of law and administration and given practically a free hand 
` there. A few weeks later (July 6, 1898), an agreement was signed concerning 
the building of the southern branch of the Russian railway. This was to 
connect the Siberian main line running through the north of Manchuria with 
the new outlets on the Liaotung peninsula, Port Arthur (for military pur- 
poses) and Dalny (for commercial use). 

The following years were full of political complications, involving Russia 
more and more in the Far Eastern tangle. The first crisis arose in the years 
1900-1901, during and after the Boxer uprising, when the Empress Regent of 
China vainly endeavored to get rid of the foreigners. While the fighting was 
going on in and around Peking, the European powers seemed in friendly 
accord and acted in cooperation; but as soon as the uprising was quelled, ` 
very serious divergencies appeared and the different powers soon drifted 
away from one another, each one intent on pursuing its own selfish policy. 
Russia’s evident intention in that case was to assure herself an absolutely 
free hand in Manchuria and thus consolidate her influence in the Far East. 
She succeeded in getting a valuable concession in Tientsin, and occupying 
Newchwang and Anshanshan. 

By this time, however, the Western powers became thoroughly alarmed 
at the growth of Russia’s influence and consequently began to exert con- 
siderable pressure upon her, trying to make her release her hold on North 
China. It was due to that pressure that Russia concluded a new agreement 
with China, signed on April 8, 1902, ostensibly to reestablish Chinese au- 
thority in Manchuria, in which she promised to withdraw the Russian 
~ troops, leaving China to take over the protection of the railway and of the 
- Russian citizens.” 

Further promises followed on the part of Russia, but, to the great anxiety 
of the other powers, none of these promises seemed to have been kept. Rus- 


16 Cf, MacMurray, op. cit., Vol. I, pp. 112 et seg.; also Willoughby, Foreign Rights and 
Interests in China, (Baltimore, 1920). 

17 Details of the cited transactions between Russia and China are given in MacMurray, 
op. cit., vol. 1, pp. 326 et seg. 
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sia was slowly consolidating her position in North China and was not willing 
to withdraw. ` All sorts of rumors were being spread on every side, intensify- 
ing the world’s distrust of Russia’s policy and naturally magnifying her 
aggressiveness and imperialism. The diplomatic atmosphere was becoming 
. steadily hotter and the political horizon darker. Even among the Russian 
officials therë were men, who felt the storm coming and warned their goror 
ment, counseling moderation, but without success. 

The policy of Russia during the fateful years of 1902-1903 seemed on a 
declining plane. The military and nationalistic elements were definitely 
in control in St. Petersburg and, as usual, absolutely blind to the growing 

dangers of the situation. 
` During all this trouble China played a very passive rôle. Outwardly 
her sovereignty was still respected, or at least often mentioned, but, as a 
matter of fact, her territory was simply the playground for European dip- 
lomats and politicians. The Japanese war and Russia’s defeat made no 
material change in the position of China. Theformer dominance of Russia 
was now replaced by a very friendly and close cooperation of Russia and 
Japan; and the old policy of.exploitation was continued with little regard for 
the interests or wishes of the Chinese. Consequently, the relations between 
Russia and China, from 1904 to the Great War, show a marked absence of 
independence on the part of China. 


III, RELATIONS WITH JAPAN 


Russia’s relations with Japan, as compared to her relations with China, 
are very different in character. First, they are of quite recent origin, and, 
secondly, from the very beginning they have been exceedingly militant. 

Russia came into close ‘contact with Japan only at the time of the Sino- 
. Japanese War of 1895. Russia was then energetically backing the Chinese 
plenipoténtiaries; with the active support of the other European powers, 
she was endeavoring to deprive Japan of the fruit of her victory, by forcing 
her to return to China the Liaotung peninsula and by granting China loans 
with which to pay the war indemnity. 

Russia took this hostile stand toward Japan because ‘she herself had de- 
veloped definite ambitions in the Far East. One must remember in this 
respect that the nineties of last century were a period of industrial expansion 
in Russia, and that among her statesmen there were several men of the type 
of S. J. Witte, who had made up their minds that the Far East could be a 
splendid outlet for Siberia. Not knowing much about Japan, they had a 
thorough contempt for that country, but realized that the Japanese claims, 
as formulated at Shimonoseki, would forvibly impede Russia and compete’ 
with their policy of controlling the North China markets; hence the desire 
of the Russian Government to frustrate any further Tapanego advance in 
China. 

Japan, on the other hand, flushed with her easy d over China, was 
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anxious to consolidate hér influence, at least ic Korea, and to some extent in 
Southern Manchuria. She must have felt very keenly the humiliation 
inflicted upon her by the great powers, who desired to limit her in the use 
of her victory.}8 

There is no doubt that, had Russia been careful in handling the situation, 
an easy compromise would have been achieved. Japan was still weak and a 
novice in European diplomacy, ready to aczept a policy of cooperation, 
provided it would not hurt her pride or damage her national interests. 
With a better understanding of these circumstances, Russia could have suc- 
ceeded in amicably delineating the mutual spheres of interest, although 
certainly at China’s expense. She would hare kept the northern markets, 
permitting Japan to spread her influence soushward. Such a compromise, 
however, was made impossible by the increasing power of the military and 
nationalistic elements among the Russian court and government circles. 
And it was among these circles least of all taat there could be found any 
desire to understand the Japanese. Russia's attitude toward Japan, in 
consequence, became extremely overbearing irritating and exasperating, 
and thus from the very beginning the mutual relations of these two countries 
were full of suspicion and distrust, which created many dangerous misunder- 
standings. Japan had to learn very early the clandestine ways of European 
secret diplomacy. 

Russia was by no means content to spread her influence in northern 
Manchuria and to exploit the North Chins markets. She also wanted 
Korea and Southern Manchuria, endeavoring io establish herself very firmly 
in Seoul. This hold over China was to be ecquired, as we have seen, by 
means of foreign loans. 

Yet, this very unfavorable setting of the opening relations between Rus- 
‘sia and Japan could not produce disastrous sonsequences at once; it took 
some years for them to become evident. Ag above stated, Japan at that 
moment was a newcomer in the game, feeling still weak and isolated, and 
she could not well afford vigorous protests. Therefore she outwardly sub- 
sided, keeping her temper and biding her time. The Tokyo Government, 
notwithstanding the mutual distrust, realized that some modus vivendi must 
be established with Russia and consented to s:art diplomatic conversations, 
which very soon resulted in the conclusion of several agreements. 

First, there was signed at St. Petersburg >n May 27, 1895, a treaty of 
commerce and navigation, securing for the citizens of both countries the 
usual privileges of equality of treatment and treedom of trade, according to 
the principle of the “most-favored-nation” (Articles 1 and 14). The only 
exception was the coastal trade of both couniries, which was regulated by 
municipal legislation (Article 10). It is important to note that Article 17 of 

18 The treaty of peace was signed at Shimonoseki en April 17, 1895, and already, or 


November 8 of the same year, Japan had to “retrocede” to China the Ligotung peninsul: 
with the coveted fortress of Port Arthur. Cf. MacMucray, op. cit., vol. 1, pp. 18, 50. 
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that treaty makes a special mention of abolishing henceforth any rights of 
extraterritoriality in Japan, and Article 18, of superceding all the previous- 
agreements then existing between Russia and Japan. Finally, Article 19 
contains the provision that the treaty should go into effect only four years 
after its conclusion. Such a long period does not often lapse between the.. 
conclusion of international treaties and the date on which.they go into effect, 
and can be taken as another proof of how wary of one another the signatory 
. powers were at the time.” This treaty went into.effect on July 17, 1899, ac- 
cording to a special announcement of the respective governments, and it was 
not until that date that Russia finally lost her privileges of extraterritorial 
jurisdiction in Japan. Thus we see how late the principle of equality came 
. into being in the mutual relations of Russia and Japan. 

Secondly, both governments tried to adjust their policies in Korea, where 
Russia was endeavoring to establish her influence. For the time being, 
_ Japan seemed to have decided to seek the cooperation of Russia. Accord- 

ingly, on June 16, 1896, a protocol was signed at St. Petersburg (Lobanoff- 
Yamagata), in which the two powers promised to cooperate in Korea and 
withdraw their armed forces. But no sooner was this act signed, than it 
was violated by Russia, who started to gain control of the Korean army and 
the Korean finances.’ This naturally aroused suspicions and opposition 
on all sides, Japan in particular being anxious to frustrate the Russian aims. 
The protests that followed made Russia realize that she had gone too far; 
and the Russian Government made an effort to allay the Japanese distrust 
_ by beginning new conversations, which ended in the signing of another proto- 
col, this time at Tokyo, on April 25, 1898 (Nishi-Rosen), in which both 
powers agreed once more to recognize the sovereignty and independence of 
`. Korea, while still secretly hoping to supercede them by their own control. 
Any future interference with the Korean army or finances could take place 
only by common agreement and mutual consent; Russia in particular prom- 
ised not to “obstruct the development of the commercial and industrial re- 
` lations between Japan and Korea.’ Such were the first steps in this very 
complicated situation, when Russia and Japan commenced to match 
their forces, the latter power still badly handicapped by her inferiority and 
isolation. 

The Boxer Uprising of 1900 taught Japan a second and much more im- 
portant lesson. The policy of the great powers toward China after the 
rebellion, and their evident desire to seize what they could in the disintegra- 
tion of the Middle Kingdom, made Japan wish to participate in the division 

19 There was made, however, one exception, namely for the treaty of May 7, 1875, which 
was to continue in full force. This was the treaty that settled the dispute between Russia _ 
and Japan concerning Sakhalin and the Kuriles Islands, 

20 The text of this treaty can be found in the Sbornik, published by the Russian Foreign < 
Office, Vol. I, no. 65, p. 500. A similar treaty was concluded with England in 1894. 


` (Kimberley-Aoki), also abolishing extraterritoriality. 
21 It was also in a glaring contradiction with the alliance with China, mentioned above. 
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of spoils on an equal footing with the other powers. ` This, also, must have — 
forced her to realize more than ever, that she could not achieve.much while 
she was isolated; in other words, Tokyo must have seen the necessity of 
finding some friend among the European powers, 

-The first object, to establish her participation in the Far Eastern policy of 
the great powers, wasmore easily attained than the second one, to find an ally. 
. After the abrogation of extraterritoriality (in the nineties) and the coopera- 
tion of Japanese troops during the quelling of the Boxer Uprising, Japan 
succeeded in securing a position of relative equality among the other ‘nations. 
‘At least, there were several occasions when apan participated in the com- 
mon action of the powers toward China; for instance, she took part in the 
transactions concerning the ‘‘open door” policy, championed by the United . 
States in 1900, and in those relating to-the r2establishment of peaceful and 
normal conditions after the Boxer riots, in the same year. Yet this did 
not completely satisfy her. Japan wanted more than participation; she 
was intent on expansion, and this she could not achieve alone. 

Thus, in 1900 Japan set out to find a friend and ally. She carefully ex- 
amined the complex situation in Europe, tested the relative strength of the 
different powers, their past history, mutual relations, political conditions 
and modes of development. On the whole, one must acknowledge the great 
success of this task. Owing to subtle methods and the statesmanlike 
qualities of her diplomatic representatives, Japan sized up the European 
situation extremely well. It soon became evident that her choice must lie 
between England and Russia. France did not count for much in Far East- 
ern affairs, and Germany purposely declined any direct participation, pre- 
. ferring to remain behind the scenes. During the years 1900-1901 Japan 
- cautiously felt her way, studying the situation simultaneously in London > 
and St. Petersburg. Baron Hayashi conducted conversations with Lord 
Lansdowne, while the Marquis Ito had his talks with Witte and Lamsdorff; 
_ the Government at Tokyo received the reports from both sides and had 
abundant and enlighting material for making the necessary choice. 

The difference in the character of the foreign policies of the two countries 
was soon apparent. Whereas Russia was constantly overbearing and 
haughty, England seemed ready to enter intc some understanding on terms 
of perfect equality. There is good reason ta believe that at the beginning 
Tokyo might have preferred an agreement with Russia: the two countries 
were near neighbors; they had the same interests in Manchuria, in China, 
and on the Pacific coast; an alliance between them would have been the 
natural outcome for the whole situation, solving most difficulties. But 
the chance was hopelessly spoiled by the arrogant attitude and the short- 
sightedness of the Russian Government. 

In 1901 the Tokyo Government finally made up their minds in favor of 
England and instructed Baron Hayashi to proceed with his conversations 


2 Cf. MacMurray, op. cit, Vol. I, pp. 221, 230, 278, 309. 
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with Lord Lansdowne. These transactions soon took a definite form, 
culminating in the signing in London of the Anglo-Japanese Treaty of Al- 


.liance on January 30, 1902. It cannot be said that China profited by the 
.final choice of Japan. The Anglo-Japanese alliance was and proved to be a 


no better guarantee for the integrity of the Chinese Empire than any Russo- 
Japanese agreement would have been. 

To appreciate in full the diplomatic situation of that epoch, one must 
keep in mind the position taken by Germany. Between England and Rus- 


„sia she was the tertius gaudens, carefully abstaining from any direct participa- 


tion. She was well informed of what was going on both in London and St. 
Petersburg, but much preferred to have her hands absolutely free. Thus, 
in February, 1902, when Komura, the Japanese Minister of Foreign Affairs, 


_ asked the German Ambassador if his country cared to join the new alliance, 


the latter politely but firmly declined. Least of all did Germany at that 
moment want to cooperate with Great Britain. — 
Having secured such a powerful ally, Japan naturally felt much stronger. 


_ She was now quite able to withstand Russian diplomatic pressure, and ef- 


fectively asserted her own claims, especially in Korea, while Russia, on her 
side, was absolutely blind to the danger involved in constantly increasing 
her demands and thus proceeding headlong into a disastrous conflict. , 


_ Neither the Russian Government, nor the court circles and the Tsar himself 
wanted to believe that Japan could press her claims home, and in particular 
. that she was now starting feverishly to prepare for an armed encounter. 


> They still treated the Japanese as a negligible quantity and chose that most 


dangerous moment for launching a foolish and criminal enterprise in Korea, 
in the very center of Japanese ambitions. 

A few unscrupulous adventurers, a former officer of the guards, Bezo- 
brazof, an Admiral, ‘Abaza, and some less known men took advantage of 


. the situation, and persuaded the Tsar of the remarkable financial possibil- 


ities of exploiting the Korean natural resources. They organized a private 
company for the purpose of exploiting a timber and mining concession on 
the Yalu River and succeeded in convincing the Tsar and several members 
of his family to invest their personal capital in that concession. The local 
officials in the Far East, with the Viceroy, Admiral Alexeiev, at their head, 


‘ seeing the influence that Bezobrazof had at court, acquiesced instead: of 


protesting and warning their government of the imminent danger that such 
action created by arousing the Japanesé. Much more blame, however, 


- falls on the Russian Ministers, who did not object against this shortsighted 
' enterprise. Witte alone realized the danger and strongly urged his govern- 


ment to take immediate measures to check the adventure of Bezobrazof, 


` but absolutely in vain. In the government there were actually ministers 


who were glad to see more trouble coming with Japan, hoping that it would ` 
divert the attention of the Russian nation from the constantly growing social 


23 Cf. Memoirs of Hayashi and Eckardtstein. 


fer Pepet 71-278 ser at Papa BOG 
` RUSSIA IN THE FAR EAST 279 


Several times the Russians invaded Mongolia and used Mongolian territory 
in their fight against the Moscow Bolshevik Government. In 1920, Urga, 
the Mongolian capital, was captured by a Russian independent general and 
held for a short while. The anti-Bolshevik forces tried to establish a strate- 
gic base for themselves in Mongolia, from which they could attack their 
Russian enemies. Later on Mongolia had to suffer for yet another rea- 
son. The Bolshevik Government endeavored to secure a way of communi- 
cation with China and the outside world through Mongolia. For that 
purpose, not only did their agents, with mails and’ goods, use the Mongolian 
routes to enter China, and spread their influence and propaganda, but their 
generals also were ordered to enter Mongolia and protect these routes, oust- 
ing if possible the anti-Bolshevik forces from their temporary strongholds. 
This they accomplished in a short time, getting practically in control of 
Outer Mongolia. Last summer, the Bolshevik armies were still there and 
the Moscow Government made public their correspondence with the Mon- 
golians. The latter were supposed to have asked the Russians not to with- 
draw the Bolshevik troops, as long as anti-Bolshevik forces were in the 
vicinity. Moscow gladly consented to leave the troops there, but promised 
to withdraw them as soon as the common enemy should disappear. The 
Mongolian authorities are called by the Russians “The People’s Revolu- 
tionary Government of Mongolia.” Moscow, however, hints that this 
government is not very firm in the saddle. Unfortunately, one cannot be 
sure that this is the final episode in the Russian-Mongolian relations. 


V. REVOLUTION AND CIVIL WAR 


The events of these last years, the Russian Revolution, the Civil War 
and other wars, naturally changed and warped the whole situation in the 
Far East of Russia. At the present day it is quite impossible to say what 
the final outcome may be. 

The revolutionary developments were heralded long before the outbreak 

. of March, 1917, by the gradual weakening of Russia’s influence in the Far 
East, Absorbed as she was by the Great War, she naturally paid much 
less attention to her outstanding provinces. Failing and degenerating au- 
tocracy was gradually forced to abandon all its imperialistic designs and 
hopes, whereas the nation as a whole never had such ambitions and was 
always quite willing to let the Far Eastern districts live their own lives 
and build up their own future. This attitude was very much to the liking 
of the Siberian and Far Eastern Russian population which, as we have seen, 
from early days showed a constantly growing desire for a firmly established 
self-government. 

The local natural resources are so great, most of them being yet untouched, 

40 The events of those fateful years in Mongolia are described, for example, by Perry- 


Ayscough and Otta Barry, With the Russians in Mongolia. 
“ Of. Isvestia; August 10 and 12, 1921. 
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the country on the whole is so little developed, that there remains ample - 
room for expansion without necessity for extending political influence into 
: foreign lands. What the Siberian commercial interests wanted and needed 
was entrance into Manchuria; in other words, the “open door,” championed 
by the Government of the United States. This meant that territorially 
the Russians were content with what they had secured by this time, viz., 
the left bank of the Amur River, all territories North. of it up to the Arctic 
Sea, and the narrow strip of land that united Vladivostok with Irkutsk 
across Manchuria, along the tracks of the Chinese Eastern Railway. In 
case the. political influences were eliminated the Russian people could and 
ought to be satisfied with this situation, which allowed them to make use of 
the North China markets in a peaceful and amicable way, without hurting 
the feelings or rights of the Chinese. And on the whole, this was the case. ` 
The Russian people of the European provinces frankly did not care about the 
Siberian life and happenings. The Siberians themselves were also quite 
content, with the possible exception of some adventurous frontiersmen or 
some quarrelsome local officials, whereas the Central Government, handi- 
capped by war and revolution, was obviously losing its hold over the admin- 
istration of the vast empire. 
Such a condition of domestic and foreign affairs for China, seemed to con- 

_ firm the farsighted wisdom of Li-Hung-Chang, who always considered the 
friendly connection with Russia of the greatest possible advantage to China; 
the latter could find there a trustworthy friend, ready to stand by in case of 
a conflict with some other great power, and also to assist her people in devel- 
' oping commercially and industrially their northern market. This time, 
however, the unexpected danger came from another quarter, and was caused 
by the passing away of the dying régime in Russia. The Tsar’s Govern- 
ment, blind to the signs of the time, and deaf to the many warnings of the 
_ contemporaries, was going headlong toward a national disaster. A weak ` 

and disintegrated Russia was not only of no help to China, but, on the 
contrary, became herself a menace, creating an irresistible temptation for 
other powers to exploit her weakness and enter her‘territories for their own 
imperialistic expansion. These last years the political situation of Russia 
shows very many similarities to that of China. 

~ As to the relations of Russia to Japan since the beginning of the Great War 
and up to the Revolution, we can see the same gradual decline of Russia’s 
interest in Far Eastern polities, as described above. This meant that Japan, 
' as time went on, acquired more and more freedom of action on the Pacific _ 
coast, as well as in the shaping of her foreign relations in general. This - 
Russian attitude explains for instance, the situation and the meaning from 
the Russian point of view of the secret treaty with Japan of July 3, 1916. 
' The Russian nation was indifferent to this alliance, caring very little for 
what was going on in the Far East. The European War was taxing all the. 
possible resources, intellectual and physical, of the people, and the revolu- 
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tionary dissatisfaction was already powerfu. and threatening, distracting 

the government to the utmost. Russia’s allies meanwhile were pressing 

her to enter into closer cooperation with Japan and draw the latter more 
into the European struggle. France was possibly hoping for material help, 

in men, arms.and vessels. England was glad to see a third party taking a 

share in her own alliance, which was in many ways creating her all sorts of 

difficulties; the participation of Russia was se2mingly satisfying Japan, thus’ 
somewhat mitigating the obligations of Great Britain. Finally, Japan found 

in the secret alliance of 1916 a splendid conirmation of her most coveted 
‘ambition and policies. It was a legal sanction to her equality as a great 

power, opening the door for her to an evensual participation in. the final 

settlements of the war on ‘absolutely equal terms, and vouchsafing her com- 
- plete freedom of action in the Far East. The wording of the secret treaty of 

1916 and in particular the plural used in Art:cle 4 in the description of the 

guarantee “given, by its Allies” seems to show that the contracting powers ` 
had only the Teuton enemies in view, when they established this alliance. 

The Entente powers simply wanted that apan should cooperate more 

actively in the war; this was certainly the idea that the Russians had. 

Though this treaty was secret, the fact of the conclusion of an alliance soon 

leaked out and public opinion, as well as the Russian press, took the men- 

tioned object of the alliance for granted without questioning the possible 

consequences. It is only later, and especially now that the war with Ger- — 
many is over, that the aims of the Japanese Government and the significance 
of the words “any third Power whatsoever, raving hostile designs against 
Russia or Japan” (Article 1), began to arouse 2 great concern among certain 
nations and governments. 

. The revolutionary wave that bres up tke Tsar’s Government during 
the first half of March, 1917, took some time before it reached Siberia and 
the Far Eastern provinces. It created great joy, as in the rest of Russia, 
among the Siberian population, but especial-y amidst the political exiles, 
who promptly received -permission to come back into European Russia. 
During the month of April there was a corsiderable stream of them re- ` 
turning to their homes, and eager to participare in the revolution or as they 
understood it, the regeneration of Russia. Tais exodus left quite'a void in ` 
the Siberian communities, and deprived the latter of a considerable portion 
of their educated forces. Nevertheless, suficient enlightened elements 
were left to satisfy the new needs of the awakened people, and thus there 
_ goon became evident a strong desire among ths latter to enlarge further the 

- principles and practice of local self-government. There never existed any 
question of separation from Russia among tke Siberians; all they wanted 
was the establishment of a distinct, self-governing unit, protected from the 
interference of the Central Government in local affairs and especially in the 
financial administration. 

The discussion and settlement of local affeirs was to be achieved by a 
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Siberian assembly, a sort of local parliament or possibly even a restricted 
constituent assembly. Later on this logically helped very much the forma- 
tion of a regional government, which later still proved to be the pivotal point 
of the Siberian struggle against the Bolshevik Government. The latter was 
gradually driving the anti-Bolshevik forces and organizations out of Euro- 
pean Russia. Thus, in the autumn of 1918 the members of the temporary 
Ufa Government and the remnants of the Pan-Russian Constituent Assem- 
bly had to flee eastward from the Bolshevik onslaught and very soon merged 
at Omsk with the Siberian government organization. 

In November, 1918, the Koltchak coup followed, replacing these men by a 
new anti-Bolshevik Government, remaining in power up to the winter of 
1919 and assuming the title and functions of an All-Russian (anti-Bolshevik) 
Government, 

Meanwhile a few Czech regiments were also valiantly fighting their way 
eastward, because the Allies promised to bring them home to their own 
liberated country, on condition that they assist the Russians to resist the 
bolsheviki and possibly even establish a new front against Germany. 

The Allies, especially Great Britain and France, were endeavoring to 
persuade the Government of the United States also to participate actively 
in such a policy, having in view both parallel objects, the fight against Bol- 
shevism and the building up of a new front against Germany, that would 
_ divert at least some of her military resources from tka Western front. Nat- 
urally the position of Japan in this matter became most prominent; the 
question of her participation had to be discussed and her going into Siberia 
in some form or other decided upon. 

Such were the transactions between the Allied and Associated Powers 
during the summer months of 1918, which finally culminated in the decision 
of President Wilson, taken in July, of sending several regiments to Vladi- 
vostok and also agreeing to a more active cooperation of Japan. That such 
participation of Japan should be admitted is by no means strange or in- 
explicable; on the contrary, it was but natural that the Japanese should be 
asked to cooperate. They were the nearest neighbors and had many in- 
terests in common, besides they were the close allies of England and Russia, 
according to the treaties of 1902 and 1916, and relatively much less involved 
in the European struggle. Their army was at home, ready for action, and 
there existed no. danger of any outside attack on Japan, hence she could lend 
a considerable part of her armed forces for the allied cause. Moreover, there 
is very good reason to believe that at that time Japan was desiring to be 
impartial toward Russia, and did not contemplate any expansion into Rus- 
sian territory. This meant that under certain conditions the allied coopera- 
tion, with the inclusion of Japan, could bring forth satisfactory results for 
Siberia and ultimately for Russia. Fate, however, willed otherwise. , 

According to the decision of the Allies in July, 1918, with the few Ameri- 
cans, there were sent from Japan 72,000 men, who controlled for a con- 


RUSSIA IN THE FAR EAST i 283 


siderable time the railroad and towns along the line from Vladivostok far 
into Western Siberia. Already during the Kcltchak régime there was felt a 
strong Japanese influence in the Far Eastern provinces, which constantly 
tended to weaken the Siberian Government. The miost conspicuous case 
was that of “general” Semenoff, firmly established in Chita, with the as- 
sistance of Japanese support. Semenoff did not wish to acknowledge the 
supremacy of Koltchak and in this way called forth two evil consequences 
for the latter. First, by hampering the rule of the Omsk Government, 
Semenoff was assisting the processes of dismemberment of the Siberian and 
Far Eastern provinces. Secondly, he was greatly increasing the influence 
of Japan in the same provincés. Indirectly S&emenoff’s policy proved to be 
detrimental to China. Thus it happened that with Japanese connivance 
one important result was accomplished; the Asiatic provinces of the former 
Empire of the Tsar were split into two parts, the distinct line of demarcation 
existing to the present day. It went North-fouth across the Lake Baikal; 
west of that line remained the Siberian provincss, at first with their own anti- 
Bolshevik Government, but subdued later by the Moscow armies. East of 
the line there crystallized the Far Eastern Republic, with headquarters at 
Chita, which endeavored to control the Russian territory toward the Pacific 
as far as Vladivostok and finally merged witk the Moscow Government in 
the autumn of 1922. 

The Siberian provinces at present live their own lives, hardly feeling 
the control of the Central Government of Moscow. The Bolsheviki, 
however, still claim their sovereignty. In the larger cities, especially in 
Irkutsk and Krasnoyarsk, there are very strong Bolshevik organizations 
playing the rôle of provincial or regional govarnments, accepting the rule 
and direction of Moscow, but often acting incependently. The enormous 
distances that separate Siberia from Moscow h2lp very much to foster such 
independence. But off the main railroad line zhat runs across Siberia, and 
especially in the rural districts the Bolshevik rule has little influence. 
As in days of very primitive culture, each villaze, hamlet or community has 
its own interesis, its own life, its own organization, and has hardly anything to 
do with the outside world, at times not even realizing that such a world exists. 
The people live on their own produce, being everywhere overwhelmingly agri- 
cultural. They can not, however, improve their methods or intensify their . 
production on account of the lack of implements, not being able to buy new 
ones anywhere to replace the old ones now badly used up. Even the in- 
significant trade with Mongolia or China has dwindled to nothing. The 
horrible meaning of this to Russia becomes evident, if we consider the former 
export of wheat and other foodstuffs from Siberia, which were carried out in 
such great quantities that they supplied the need of very many Russian 
towns .and in addition constituted a large pars of Russia’s foreign export. 
All foreign exports stopped long ago, including the supply of foodstuffs from 
Siberia, which could have so easily relieved the present famine situation. 
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Finally in the Siberian towns of these provinces we find quite a numerous 
element of Chinese. The latter have come in only lately. In former days . 
there were always a few coming-over the border, but not often did they want 
to settle down permanently among the Russians. This changed the moment 
the Siberian Railway was opened to traffic. After 1900 the Chinese began 
to come in great numbers, creating alarm among many Siberians, who 
looked upon this immigration with great misgivings. And many of the 
Chinese emigrants seemed to come with the intention of settling down 
permanently. Their commercial efficiency, their pacific ways, their great ` 
thrift and extremely small personal needs made them formidable competitors. 
Not. many Russians could stand competition with them and they looked . 
upon this Chinese influx as a most dangerous form of “peaceful penetra- 
tion.” The danger was augmented by the exceedingly long frontier line,. 
which could not be shut off by any purely physical means. A backward’ 
glance over this period discloses that, while alarm was felt in certain circles, 
the local population, on the whole, continued to live peacefully side-by-side 
in towns, like Irkutsk, where Chinese colonies grew to a considerable size. 


EDITORIAL COMMENT 


“THE PROPOSED CONSOLIDATION OF THE DIPLOMATIC AND CONSULAR 
SERVICES OF THE UNITED STATES 


Among the important bills passed by the House of- Representatives, 
which were on the Senate calendar when the sixty-seventh Congress ad- 
journed sine die and which failed of action because of the legislative jam that 
always comes at the close of a short session of Congress, was House Bill 
13880, better known as the “Rogers Bill” because of its author and advo- 

cate, Honorable John Jacob Rogers of Massachusetts. 

The object of the Rogers Bill was “for the reorganization aa imptoye: 
ment of the Foreign Service-of the United States, and for other purposes”, 
and the changes which it intended to make were in a way radical and 
sweeping. So ‘far as qualifications and appointments were concerned it 
consolidated the Diplomatic and Consular Services into one body to be 
known as the “Foreign Service”, which was divided into nine grades of 
* Foreign Service officers”, and also an unclassitied group. It also provided 
that an officer of the Foreign Service could be appointed a secretary in the 
Diplomatic Service or a consular officer or serve in both capacities at the 
same time. 

The union of the two services has the decided advantage of enlarging the 
number of men from which to select.those especially equipped for certain 
posts, either diplomatic or consular. This possibility of disregarding the 
old distinctions between the two branches of the Foreign Service in the 
matter of appointments is of great benefit at the present time because the 
questions arising in our international relations have changed their character ` 
since the Great War. Formerly diplomacy was confined almost exclusively 
to political and legal subjects and the training cf the members of the Diplo- 
matic Service was devoted to that branch of intarnational intercourse. To- . 
day our embassies and legations are dealing more and more with commercial, 
financial and industrial questions, of which the average diplomatic secretary 
has little knowledge and for which he has even less aptitude. We must 
presume that our future relations with other nations will be chiefly economic, 
and the men serving this country in a diplomatic capacity should be trained 
in these subjects as our consular officers are at the present time. Formerly 
the line between business and politics in foreign <ffairs was clear and distinct, 
‘but now that line -has very largely disappeared. -The Rogers Bill recog- 
nized this and obliterated the old distinction meen the. Diplomatic and 
Consular Services. 

The Bill also provided for a uniformity of ai in the various grades. 
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Under previous legislation the corresponding grades in the two services had 
been unequal and inequitable, the Diplomatic Service officers being noto- 
riously underpaid, so that only young men of means found it possible to 
enter or continue in the service. In fact this penurious policy of the 
Government had become almost a scandal, as men of property or the sons 
of rich men were the only ones who could afford to take the examinations for 
the Diplomatic Service. The Consular Service was relatively much better 
paid than the other branch of the Foreign Service, and was, therefore, open 
to men without independent incomes. The scale of salaries provided in 
the Rogers Bill was intended to cure and did cure this glaring evil in the old 
system. 

Mr. Rogers in his Bill also made provision for a fund, which the President 
at his discretion could grant in allowances to ambassadors and ministers in 
‘order to supplement their salaries, which are also notoriously inadequate in 
many cases to maintain their establishments in foreign capitals in a manner 
which comports with their official positions and the dignity of the United 
States. Under the old scale of salaries, which was rigid, there is the same 
limitation that exists in the present Classified Diplomatic Service, that a 
man must possess private wealth in order to accept the ambassadorial post 
in certain countries. The Rogers Bill sought to remove this limitation by 
creating this fund, out of which “‘representation allowances” could be 
granted according to the exigencies of each case. 

The old system of fixed salaries for ambassadors, ministers and secretaries, 
small and inadequate as they are, is decidedly undemocratic, since it pre- 
vents a poor man from accepting a foreign mission no matter how well 
fitted he may be to serve his country in foreign lands. This is a stigma 
upon Congress, for Congress is to blame for this false economy, since it 
denies the very spirit of our institutions and closes a great field of public 
service to those who do not belong to the wealthy class of our citizens. 

The provisions in the Rogers Bill for retirement of Foreign Service 
officers and for the payment of annuities to those that are retired are excel- 
lent and in accord with the general principle of pensioning public servants 
who have given the best years of their life to the service of their country. 
It will induce men to make the Foreign Service a career, for one of the.great 
deterrents to continuance in the service by men with small means, since 
the service offers little opportunity to accumulate property, is the thought 
of the time when they must retire without a competency and without the 
ability, because of the infirmities of age, of earning a livelihood. 

There are other provisions in the Bill which space will not permit us to 
review, but they are all good and make for the general improvement of the 
Foreign Service. 

If there is a criticism, it is that the Bill failed to include in its general 
scheme of consolidation certain officers of the Department of State, such as 
chiefs and assistant chiefs of bureaus and divisions, assistant solicitors, 
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drafting officers, and in fact all officers who do not belong to the clerical 
force. It would have improved the Bill if such officers had been graded 
and made eligible for transfer to the Foreign Service, whenever it seemed 
advisable to send them into the foreign fielc. It would unquestionably _ 
improve the efficiency of the departmental organization and give them a 
proper standing not only with foreign diplomazs but also with the members 
of our Foreign Service. Of course such a provision would impose upon the 
officers affected by it the passing of the examinations for entry into the 
Foreign Service grades, but that ought not so be a hardship upon men 
holding these responsible offices, if they are qualified to perform their de- 
partmental duties. 

The Rogers Bill, if it is reintroduced in the sixty-eighth Congress, as it 
doubtless will be, since it apparently has callec. forth no serious opposition, ` 
may be improved by including provisions grading officers of the Department 
of State. It is to be hoped that this can be done without jeopardizing the 
passage of the Bill. 

Taken altogether the Bill, which was passed by the House of Representa- 

` tives and which apparently failed in the Senate only for lack of time to act 
upon it, was excellent. It was a long step toward putting the permanent 
service, which is caring for American interests abroad, on a sound basis and 
establishing a new system which would make for increased efficiency and 
better service in this important branch of our Government. , 


ROBERT LANSING. 


\ 
UNITED STATES-NORWAY ARBITRATION AWARD 


On February 26, 1928, the Government of tae United States paid to the 
Norwegian Government the amount of the award rendered on October 13, 
1922, by the Tribunal of Arbitration constituted under the special agreement 
of June 30, 1921, between the United States and the Kingdom of Norway. 
The amount paid with interest to date was $12,239,852.47. At the same 
time the Secretary of State of the United States announced that in making 
this payment and thus supporting the principle of arbitration, the Govern- 
ment of the United States felt obliged to make zertain reservations as to the 
action of the Tribunal, as the award. could nos be deemed by this govern- 
ment to possess an authoritative character as £ precedent. 

These reservations were set forth in the nota of the same date from the 
Secretary of State of the United States to the Minister of Norway in Wash- 
ington, the text of which note is as follows: 


Letter of the Secretary of State to the Norwegian Minister at Washington 
“grg: February 26,1923. 


“By Joint Resolution approved February 20, 1923, the Congress of 
the United States took appropriate action to satisfy the award rendered 
on October 13, 1922, by the Tribunal of Arditration between the United 
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States and the Kingdom of Norway, established under the Special 
Agreement concluded June 30, 1921, for the purpose of adjusting by 
arbitration certain claims of Norwegian subjects against the United 
States-arising out of requisitions by the United States Shipping Board 


. Emergency Fleet Corporation. In pursuance of that resolution and in 


conformity with the award, I have the honor to send you herewith a 
draft upon the Treasurer of the United States for $12,239,852.47 in full 
satisfaction of the total sums awarded to your Government after deduct- 
ing the sum of $22,800 retained by the United States under the terms of 
the award for payment to Page Borthers, and including interest at six 
per centum per annum upon the net total sum due to Norway from the 
date of the rendition of the decision until the date of payment. 

“By this action the Government of the United States gives tangible 
proof of its desire to respect arbitral awards and it again acknowledges 
devotion.to the principle of arbitral settlements even in the face of a 
decision proclaiming certain theories of law which it cannot accept. 
Faithful to its traditional policy, my Government is most desirous to 
promote the judicial determination of international disputes of a justici- 
able character and in this interest to give its due support to judicial 
determinations. 

“It is because of this established policy that my Government espe- 
cially regrets that it seems to be necessary to refer to statements con- 
tained in the present award, but with due regard for the maintenance of ` 
the principles of international law, my Government finds itself com- - 
pelled to say that it cannot accept certain apparent bases of the award 
as being declaratory of that law or as hereafter binding upon this Gov- 


ernment as a precedent. 


“The award deals with the principle governing the requisitioning 
power of a belligerent state and the maintenance of correct principle in 
this matter, quite apart from its application in the present case, is of no 
little importance. The award recognizes the requisitioning power of a 
belligerent but would seem to apply a limitation on its exerqise, where 
the property concerned is that of neutral aliens, by defining the extent 


-of the emergency and its termination, and by enhancing damages ac- 


cordingly, thus subjecting the Government to a different test and a 
heavier burden where the property is owned by neutral nationals than 
in the case where it is owned by nationals of the requisitioning state. 
No such duty to discriminate in favor of neutral aliens is believed to be 
imposed upon a state by international law, with respect to property such 
as is concerned in the present case. It is the view of this Government 
that private property having its situs within the territory of a state (and 
the property here concerned is wholly that of private individual claim- 
ants on whose behalf the Kingdom of Norway is merely the international 
representative), including as in the present case property produced or 
created therein and never removed therefrom, is from the standpoint of 
international law subject to the belligerent needs of the territorial 
sovereign quite regardless of the nationality of the owners, provided 
that in case of its requisition just compensation be made. Due process 
of law applied uniformly, and without discrimination to nationals and 
aliens alike and offering to all just terms of reparation or reimbursement - 
suffices to meet the requirements of international law; and thus the 
requisitioning state is free to determine the extent and duration of its 
own emergency. In apparently maintaining a different principle, the 
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tribunal is believed to have proposed and applied an unwarranted rule 
against which the Government of the United States feels obliged to - 
poe and under which it must deny eny obligation hereafter to be 
bound. . 

“Tt is also to be regretted that the award fails to give a satisfactory 
explanation of the manner in which the tribunal has arrived at the - 
amounts awarded. While purporting tc award compensation on the 
basis of the fair market value of the prcperty taken, the tribunal has 
seen fit to. omit discussion of the particular circumstances of the dif- 
ferent claims or of the methods of calculation applied, or of the reasons 
for determining upon the amounts award2d in each case. Indeed, any 
definite disclosure or specification of the particular grounds of the 
awards to the respective claimants is so eatirely lacking that the award 
gives to one who examines it no clue to tLe method of determining why 
one amount was awarded rather than another. Again, although hold- 
ing that claimants were entitled to interest and that some claimants 
were entitled to higher rates of interest than others, the tribunal does 
not reveal the rates of interest which were allowed on the various claims 
or the period of time for which interest was calculated or the amounts 
which weré awarded as principal and the amounts awarded as interest. 

“The inadequacy of the award in these respects-is particularly re- 
gretted in view of the requirements of Arzicle 79 of the Hague Conven- . 
tion of October 18, 1907, pursuant to which the Norwegian claims were 
submitted to arbitration, that the award nust give the reasons on which 
it is based. In these circumstances the Government of the United 
States, while not rejecting the award, feels obliged to direct attention 
to the requirements of appropriate arbitral procedure, and to state that 
it cannot accept as proper or satisfactory in international arbitrations 
the mode by which the tribunal has assessed damages or the absence of 
a reasoned statement indicative of the m2thods of their computation. 

“In making these observations this Gcvernment has no desiré to be 
controversial, much less to enter upon ar exhaustive or critical discus- 
sion of the award, or to intimate acquiescence in the expressions of the | 
tribunal upon other points not above mentioned, the purpose being 
simply to point out, not in opposition to, but in support of, the principle 
of arbitration, that the award cannot be deemed by this Government 
to possess an authoritative character as = precedent. 

“Accept, Sir, the renewed assurance of my high consideration. 


. ; “(Signed) CuarLes E. HucHeEs. 
“Mr. H. H. Bryn, - 
“Minister of Norway.” 


It must ib a subject of profound regret on the part of advocates of ee 


national arbitration that a controversy between two such nations as Norway 
and the United States should be decided in such a way that the Secretary of 
State of the United States, acting under a sense of official responsibility and 
sharing the traditions of the United States in favor of arbitration, felt 
obliged, in paying damages awarded against the United States, to dissent 
- from the reasons contained in the opinion of the majority of thé Tribunal. 


The dissent of the Secretary of State is o? far-reaching importance, in- 


dicating as it- does the intention of the United Statés to comply with its 


= 
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obligations as expressed in the sentence, but determining at one and the 
same time, after a consideration of the opinion of the Tribunal and the entire 
case, that the opinion is not a satisfactory statement of the obligation, and 
. rejecting it as unacceptable either from the standpoint of international law 
‘ or the sovereign rights of these United States. 

‘For present purposes the dissent may be said to consist of two parts. The 
first, of a formal nature, expressing regret that the Tribunal had not complied 
with the Pacific Settlement Convention of 1907 in giving the reasons for the 
award, and that it had not stated the principle of decision applicable to and 
` actually applied in each of the items of the controversy. The second ques- 
tions, and in questioning denies, the right of the Tribunal and in effect of 
any arbitral tribunal to define the sovereignty of the United States, and to 
placé a limit upon the exercise of their sovereign powers. The United 
States had admitted liability to a limited extent. It was only necessary 
therefore for the arbitral tribunal to assess the liability of the United States, 
increasing it if in its judgment the amount of compensation to the subjects 
of Norway should be increased under the terms of submission. 

In effect, the Secretary of State accepts the award only as a precedent for 
‘an arbitral tribunal to assess damages when the parties have agreed to 
submit the question of damages to arbitration. He denies that the reasons 
expressed in the opinion are a precedent and, as trustee for the United 
States in the premises, he states that the opinion will not be considered a 
precedent. 

Chief Justice Coke once said in debate in the House of Commons that 
“Magna Charta is such a fellow that he will have no sovereign”. Secretary 
Hughes’ statement is to the effect that “These United States recognize no 
sovereign other than themselves and the government which they have 


. instituted”. 


JAMES Brown Scorr. 


THE LAUSANNE CONFERENCE 


The Eastern question—as Arnold Toynbee has, demonstrated in his 
illuminating book The Western Question in Greece and Turkey—is essentially 
a Western question. It concerns quite as much the nationalistic ambitions 
and rivalries of the European Powers as,it does the peculiar interests and 
. problems of the peoples of the Near East. Unlike previous conferences 
such as the Congress of Berlin, the Conference of Lausanne found itself 
confronted, not by an abject conquered “Sick Man”, but by an invigorated 
re-awakened nation determined at all costs to maintain what it believes to 
be the sovereign rights of the Turkish people. The result has been that it 
was found necessary at Lausanne to seek a conciliatory adjustment of the 
_ Western and Eastern questions. The pretensions of the European Powers 
both among themselves and as against Turkey have naturally assumed a 


EDITORIAL COMMENT -291 . 


less important place than the claims of the Turks who felt that they had 
everything to gain and little to lose by an unyielding belligerent attitude. 

The ferment of nationalism, as expressed in the alleged principle of the 
“right of self-determination”, has produced amazing results in Turkey as 
well as in other countries. It should be recalled that the twelfth of Presi- 
dent Wilson’s Fourteen Points asserted that: ‘‘The Turkish portions of the 
present Ottoman Empire should be assured a secure sovereignty. . . .” 
A lethargic people who believed in a theocratic state and who for centuries ` 
had maintained an indifferent, if not an indulgent, attitude towards their 
non-Moslem neighbors, have shaken off their apathy and are now asserting 
the literal claim of “Turkey for the Turks”. They have stripped their 
Caliph of his political functions as Sultan. They have divorced the Moslem 
Church from the state, and have established a genuinely democratic govern- 
ment in Angora. Democratic by instinct though respectful of leadership 
and authority, the Turks have dedicated themselves to the colossal task of 
the regeneration of their nation. 

A melancholy aspect of this manifestation of nationalism is the fervid 
conviction of the Turks that in view of the nationalistic aims of the Greeks 
and Armenians and the danger of European intervention in their behalf, it 
is no longer possible to permit such alien elements to remain within the 
Turkish nation. The Armenians have been dispersed and exterminated as 
a national community enjoying special privileges under the Sultans. The 
Greeks have been likewise dispersed, largely es the result of the disastrous 
adventure in Asia Minor. Turkey and Greeze have agreed, with the ap- 
proval of the League of Nations, to exchange populations, though the 
Greeks in Constantinople have been allowed to remain in a rather pre- 
carious state bereft of former privileges as 2 national community under 
their Patriarch, while that high official has been permitted to remain on his 
historic throne of old Byzantium shorn of his political and judicial functions. 
In such tragic ways has the principle of ‘“self-determination” affected the 
ancient civilizations of the Near and the Midcle East. 

The: policy of the Angora Government towards the European Powers and 
towards foreigners in general is indicated in their absolute determination.to 
abolish the hateful régime of the capitulations under which Turkish sover- 
eign rights in fiscal, economic, educational, judicial, and other respects were 
practically ignored. Privileges and concessions originally granted by the 
voluntary action of the Turks to foreigners and non-Moslem subjects alike 
became transformed through successive wars, interventions and diplomatic 
intrigues into irksome exactions that formed the basis of a kind of inter- 
national suzerainty over Turkey. The Turkish customs tariff could not be 
altered except by the consent of the European Powers, and then only at the 
cost of other concessions by the Turks. Their finances through the hypothe- 
cation of revenues to the Dette Publique came largely under foreign control. 
Valuable concessions and monopolies were obtained by methods fair and foul, 


292 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


particularly during the nefarious reign of Abdul Hamid. The various 
foreign missionary establishments acquired exceptional privileges that left 
them practically independent of Turkish supervision and control. The 
foreign postoffices crept in insidiously and deprived the Ottoman postal 
service of a large révenue, as well as enabling foreigners to evade provisions. 
of Turkish law relating to customs duties and to censorship. 

The extraordinary juridical privileges acquired by foreigners made them 
‘ almost entirely immune from Ottoman jurisdiction and resulted in an in- 
tolerable disregard of Turkish laws and sensibilities, as instanced in the 
maintenance of foreign brothels which the police could not close or control. 
Foreigners in Turkey before 1914 enjoyed so privileged a status that they 
were not only free from the restraints of Turkish laws, but also from the 
restraints of their own laws. 

The unyielding attitude of the Turks at Lausanne is not difficult to 
understand: in fact, it commands considerable sympathy and respect. The 
attitude of the European Powers, on the other hand, in seeking to retain as 
many of their former privileges as possible is also not difficult to appreciate, 
particularly when there is reasonable doubt concerning the ability of 
Turkey at this time to afford adequate guarantees to foreigners in the funda- 
mental matter of-justice. Nor is it difficult to understand why the con- 
ference should have ended in a deadlock on February fourth, and why the 
Angora Nationalists should have desired further time for deliberation. 

The main proposals of the European Powers, presented by Lord Curzon 
with the moral support of the United States, have been summarized as 
follows by the London Times of February 1: 

I. In judicial matters the .Turkish courts are to have jurisdiction over 
foreigners, except with respect to questions of personal status “which will be 
‘referred to the national courts of the parties unless the parties themselves 
wish to take them before the Turkish courts.” It is proposed that fora 
transitional period of five years pending a reorganization of the Turkish 
judicial system that certain foreign “conseillers legistes’’ selected by a board 
of two Turkish officials and three judges of the Permanent Court of Inter- 
national Justice shall actually participate in the trial of foreigners. Domi- 
ciliary visits by the Turkish authorities, as also the arrest of foreigners, will 
require the participation of these novel functionaries. It is furthermore 
proposed that the foreign judicial representatives shall be in a majority in 
any court judging a case in the last resort. 

There is much to be said in favor of this solution of the problem of the 
juridical status of foreigners, though it would seem an unnecessary hardship 
to refer them back to their own national courts in questions of personal 
status when a competent consular official in Turkey could adjust such 
matters without violating Turkish sovereignty in any essential respect, and, 
as a matter of fact, could greatly facilitate the normal intercourse of nations, 
commercial and otherwise. 
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This proposal furthermore provides that “the Turkish Government shall 
set up an advisory Committee composed of Turkish officials and the con- 
seillers legistes attached to the Courts of Appeal and Cassation to elaborate 
such reforms as may be necessary to bring the legislation, judicial organiza- 
tion, and prison system of Turkey into conformity with modern conditions.” 

In view of the utter demoralization of the Ottoman Empire under Abdul 
Hamid and the appalling war conditions since 1912, it would seem as if the 
Nationalists at Angora would welcome this proposal of a modus vivendi for 
a transitional period to afford a fair opportunity to adjust the Turkish 
judicial system to the peculiar needs of foreigners as contrasted with the 
needs of Turkish nationals. 

II. The financial and economic proposals submitted to the Turks are in the 
main: (1) To maintain the safeguards for Zoreign creditors through the 
agency of the Dette Publique with all its great powers of control of internal 
revenues; (2) to uphold the private concessions and monopolies acquired 
under the old régime; (3) to maintain for five years the customs tariff in 
vigor on October 1, 1916. 

These proposals, it may be seen, are of a nature to offend the sensibilities 
of the Turks who insist that they should be accorded a fair chance to re- 
generate their nation free of the galling restraints imposed in times when 
the people of Turkey were in no position either to protect sovereign interests 
or to assume direct responsibility for international obligations. It may 
fairly be asked whether the European Powers should not manifest a much 
larger degree of generosity and considerat:on than these financial and 
economic proposals would seem to indicate. 

III. Concerning the foreign religious, educational, and other EnA 
thropic establishments in Turkey, the Powers at Lausanne have proposed 
that “there shall be no interference with the free working of existing estab- 
lishments”, and furthermore that “they shal. be subject to Turkish law on 
the understanding that the special character Df the institutions shall not be 
thereby impaired.” This peculiar phraseology may again be offensive to 
the sensibilities of the Nationalists, who Lave good reason to distrust 
any foreign establishments serving as political agencies and affording at 
times grounds for diplomatic intervention in the internal affairs of Turkey. 
Such philanthropic institutions should be disassociated as far as possible from 
any suspicion of political purposes. They should stand or fall mainly on 
their own intrinsic merits as in the case of necrly all shah independent 
states. 

IV. Concerning the protection of Christiaa Hnes the proposals of 
the Powers embody on the whole similar provisions to those of the various 
European minority treaties which have been placed under the guarantees of 
the League of Nations. They include, however, the specific proposal that 
the non-Moslem minorities in Turkey shall be permitted to regulate ‘“‘ ques- 
tions of family or personal status according to their usages, such measures to 
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be elaborated later by special commissions composed in equal numbers of 
representatives of the interestéd minorities with an arbiter chosen from 
European jurists by the League of Nations and Turkey in agreement.” 
Here again the Nationalists, having vividly in mind the many pretexts 
.for foreign intervention in Turkish affairs in alleged behalf of non-Moslem 
minorities, and conscious of the nationalistic claims of the Greeks and 
Armenians, have a natural apprehension lest provisions of this character 
should have the tendency, if not the purport, to permit further interventions 
of a political nature by the European Powers. It was just such an appre- 
` hension that impelled the Turks by methods that have aroused the indigna- 
tion and horror of the rest of the world to seek to get rid of this problem of 
_ the minorities through the expedient of removing them from the confines of 
Turkey. 
V. The proposals concerning the maintenance of the freedom of the 
straits provide for: 
(1) The absolute freedom of passage for ships of commerce in time of 
peace, and in time of war when Turkey is neutral. ‘When Turkey is 
. belligerent the free passage of neutral ships of commerce is permitted with 
the right of visit and search reserved to Turkey.” 

(2) Limitations on the number and size of warships permitted to enter 
the Black Sea, and the exclusion of enemy warships when Turkey is at war. 

(3) The creation of demilitarized zones on both sides of the Dardanelles, 
the Bosphorus and of the Sea of Marmora in which Turkey will not main- 
tain “regular” forces or “permanent” fortifications. 

(4) A Straits Commission shall be constituted, under the chairmanship 
of the Turkish representative and composed of representatives of France, 
Great Britain, Italy, Japan, Bulgaria, Greece, Roumania, and Yugo- 
slavia. Russia shall also be admitted if she signs the convention. The 
United States can be represented if they desire. The commission shall 
have the duty of seeing that the clauses regarding the passage of warships 
are duly observed. It will exercise its mission under the auspices of the 
' League of Nations. 

In order to reassure Turkey that the freedom of the straits shall not be 
exploited to her disadvantage, the signatory Powers, “ahd in any event 
. France, Great Britain, Italy and Japan”, undertake that they will jointly 
prevent “by every means which the Council of the League of Nations shall 
decide” any violation of the Straits Convenuion or any act of war liable to 
impede the freedom. of the Straits. 

(5) Turkey is permitted to garrison Citano and to maintain a 
- fleet with naval bases and arsenals in the waters of the straits. 

In such ways has it been attempted to reconcile the freedom of the 
straits with the sovereignty of the Turks over Constantinople. As a matter 
of fact, if the freedom of the straits is rigidly and vigorously maintained, as 
these proposals would seem to intend, this wonderful city will cease to have 
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great significance to the Turks, who necessarily will have to maintain their 
capital in the interior of Asia Minor freed from the constraints and affronts 
implied by the presence of foreign warships in the Bosphorus. The proposed 
arrangement may thus prove satisfactory so long as no Power seeks to alter 
the status quo at Constantinople. 

In appraising this Western-Eastern question it is impossible to escape a 
certain amount of legitimate pessimism. It contains few stable factors and 
involves hardly any all-controlling principles. The variable quantities are 
so variable as to render any such settlement as that proposed at Lausanne 
of very dubious value. But one must be thankful for any peaceful adjust- 
ments no matter how temporary. 

The réle of the United States at Lausanne would seem to have been that 
of the disinterested advocate of sound principles rather than of special 
interests. The American delegation endeavored to exert a friendly con- 
ciliatory influence and, according to the London Times of February 1, 
“contributed materially to the unity of the conference.” The policy of the 
United States in the Near East was set forth in a communication of October 
30 sent by the Department of State to the British, French and Italian 
Governments. It stated in part: 


The Conference proposed for the purpose of drawing up peace with 
Turkey will have primarily to deal with the problems resulting from the 
state of belligerency between the Allied Powers, Turkey, and Greece. 
The United States was neither at war with Turkey nor a party to the 
Armistice of 1918 and does not desire to participate in the final peace 
negotiations or to assume responsibility for the political and territorial 
adjustments which may be effected. 

While maintaining this reserve in regard to certain phases of the Near 
East settlement the Government of the United States does not desire 
to leave the impression that it regards its interests as less entitled to 
consideration than those of any other Power, or that it is disposed to 
relinquish rights enjoyed in common with other Powers, or proper 
commercial opportunity, or that it is unconcerned with the humani- 
tarian interests involved. 

For the purpose of clarity certain subjects of particular American 
concern may be briefly summarized. 

(1) The maintenance of Capitulations which may be essential to the 
appropriate safeguarding of non-Moslem interests. 

(2) The protection, under proper guarantees, of philanthropic, 
educational and religious institutions. 

(3) Appropriate undertakings in regard to the freedom of opportu- 
nity, without discrimination or special privilege, for commercial 
enterprise. 

(4) Indemnity for losses suffered by Americans in Turkey as a result 
of arbitrary and illegal acts. 

(5) Suitable provisions for the protection of minorities. 

(6) Assurances touching on the freedom of the Straits. 

(7) Reasonable opportunity for archaeological research and study. 

This brief summary, while not exhaustive, may serve to indicate the 
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general nature of American interests. To safeguard such interests, and 
to facilitate the exchange of views the Government of the United States 
is prepared to send observers to the proposed conference if this action 
is agreeable to the Powers concerned. Without participating in the 
negotiations of the treaty of peace, those observers would be able to 
intimate this Government’s position in greater detail than is possible 
in this Aide-Memoire and they could also inform the American Govern- 
ment of the attitude of other Powers in matters where there are mutual 
interests. 


In harmony with this position the American delegation at Lausanne did 
not hesitate to express and to further its views on matters of large interest 
involving fundamental principles; and at the end it urged the Turkish 
delegation to accept the joint proposals of the other Powers. This still 
leaves the United States free, however, to adjust its relations with Turkey 
by a separate treaty which may or may not embody the proposals of the 
other Powers as may best serve specific American interests and the general 
interests of other nations. The United States is naturally concerned in 
particular in the fate of the large number of important:-American religious 
and philanthropic institutions in Turkey. This problem has been rendered 
infinitely more difficult by the changed situation whereby the non-Moslem 
minorities to whom these institutions primarily ministered have been 
largely eliminated. This change should logically mean that their cfforts 
should be directed towards the Moslems, but it remains to be seen whether 
this will be feasible in possible opposition to Turkish chauvinism. In 
any event, the United States as the one great Power having no strategic 
interests or selfish aims in the Near East, and not having forfeited in any 
way its position as a friendly mediator, may be able to render most important 
services to the whole world by participating wherever the opportunity may 
offer in the upbuilding and regeneration of the Turkish nation. 

i Parure MARSHALL BROWN. 


THE RECOGNITION OF SOVIET RUSSIA 


Secretary of State Hughes made some remarks, on March 21, 1923, to the 
Women’s Committee for Recognition of Russia, which are so noteworthy 
that the JOURNAL, although it is in press, has felt it to be its duty to include 
them, albeit in the form of an editorial comment. 

Mr. Hughes’ statement falls naturally into two divisions; the first, and 
not the least interesting, deals with economic questions, the ‘second, with a 
very difficult and, complicated question of international law. On this latter 
phase of the subject he said, and it could not be better said: 

I recognize fully the distinction between matters exclusively of eco- 
nomic import, and the question of diplomatic relations. As I said to 
the representatives of your organization a year ago, the fundamental 
question in the recognition of a government is whether it shows ability 
and a disposition to discharge international obligations. Stability, of 
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course, is important; stability is essential. Some speak as though 
stability was all that was necessary. What however would avail mere 
stability if it were stability in the prosecution of a policy of repudiation 
and confiscation? In the case of Russia we have a very easy test of a 
matter of fundamental importance, and that is of good faith in the 
discharge of international obligations. J say that good faith is a matter 
of essential importance because words ars easily spoken. Of what avail 
is it to speak of assurances, if valid obligations and rights are repudiated 
and property is confiscated? 


The reasons which have impelled Secretary Hughes to refuse recognition 
to the present government of Russia—a country which was recognized by 
all nations generations ago as a member of the family of nations—are thus 
. stated by him: 


Our own government, after the first revolution, loaned about $187,- 
000,000 to Russia. I may say that we were the first to recognize the 
Kerensky Government; that government did not profess a policy of 
repudiation. Now what did the Soviet authorities do? In their Decree 
of January 21, 1918, they made this simple statement: “‘ Uncondition- 
ally, and without any exceptions, all foreign loans are annulled.” 

What was loaned to Russia out of our Liberty Bond proceeds, and 
the war loans obtained by Russia before the revolution to enable Russia 
to continue the war were simply annulled! . .°. Ihave yet to hear 
of any change in this announcement of the Soviet authorities. Sug- 
gestions which have been reported have always been coupled with 
impossible qualifications. 

Here is a simple test. We have in this case no need to speculate, as 
of what avail are assurances when we find properties taken, without 
compensation or restoration, obligations repudiated,—properties of all 
sorts, the investments of one of our great life insurance companies, for 
example. 

Not only would it be a mistaken policy to give encouragement to 
repudiation and confiscation, but it is also important to remember that 
there should be no encouragement to those efforts of the Soviet authori- 
ties to visit upon other peoples the disasters that have overwhelmed the 
Russian people. I wish that I could believe that such efforts had been 
abandoned. Last November—last November Zinoviev said: ‘‘The 
eternal in the Russian revolution is the fact that it is the beginning of 
the world revolution.” Lenin, before the last Congress of the Third 
Internationale, last fall, said that “the revolutionists of all countries 
“must learn the organization, the planning, the method and the substance 

_ of revolutionary work.” “Then, I am convinced,” he said, “the out- 
look of the world revolution will not be good but excellent.” And 
Trotsky, addressing the Fifth Congress of the Russian Communist 
Youths at Moscow last October—not zwo years ago, but last October— 
said this: “That means, comrades, that revolution is coming in Europe 
as well as in America, systematically, step by step, stubbornly and with 
gnashing of teeth in both camps. It will be long protracted, cruel and 
sanguinary.” 


Under date of March 12, 1793, Thomas Jefferson, then Secretary of State, 
instructed Gouverneur Morris, then our Minister to revolutionary France in 
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language which has not yet lost its timeliness nor, indeed, its freshness, 
although it has often been quoted, 


We surely cannot deny to any nation that right whereon our own 
government is founded, that everyone may govern itself according to 
whatever form it pleases, and change these forms at its own will; and 
that it may transact its business with foreign nations through whatever 
organ it thinks proper, whether king, convention, assembly, committee, 
president, or anything else it may choose. The will of the nation is 
the only thing essential to be regarded. 


The will of the nation, however, is two-fold. The will to claim its rights; 
the will to perform its duties under international law. ‘The will to each is 
essential, and recognition of a government lacking the latter can be properly 
refused. 

' The statement of Secretary Hughes is in line with the policy inaugurated 
by the first and greatest administration under the Constitution of these 
United States. It was formulated by the first Secretary of State, of which 
Mr. Hughes is at present the last, and assuredly not the least. 


James Brown Scort. 


AN IMPORTANT DECISION BY THE PERMANENT COURT OF INTERNATIONAL 
JUSTICE 


At the request of the British Government the Council of the League of 
Nations placed on its agenda of August 11, 1922, the following subject: 


Dispute between France and Great Britain as to the nationality 
decrees issued in Tunis and Morocco (French zone), on November 8, 
1921, and their application to British subjects, the French Government 
having refused to submit the legal questions involved to arbitration. 


On October 4, 1922, the Council, reciting that it had examined the pro- 
posal of Lord Balfour and M. Leon Bourgeois as to the same, and noting that 
the two governments “have agreed on the proposals to be made by the 
Council”, expressed its adhesion to the principles in these proposals and 
adopted the following resolution: 


(a) The Council decides to refer to the Permanent Court of Inter- 
national Justice, for its opinion, the question whether the dispute 
referred to above is or is not by international law solely a matter of 
domestic jurisdiction (Article 15, paragraph 8 of the Covenant); 

(b) And it requests the two governments to bring this matter before 
the Permanent Court of International Justice, and to arrange with the 
Court with regard to the date on which the question can be heard and 
with regard to the procedure to be followed; 

(c) Furthermore, the Council takes note that the two governments 
have agreed that, if the opinion of the Court upon the above question 
is that it is not solely a matter of domestic jurisdiction, the whole dispute 
will be referred to arbitration or to judicial settlement under conditions 
to be agreed between the governments. f 


EDITORIAL COMMENT 299 


(d) The Secretary General of the League will communicate para- 
graphs (a) and (b) to the Court. 


On November 6, 1922, the Secretary General “by virtue of the powers 
conferred upon him in this resolution”, transmitted to the Court by letter 
the request of the Council, together with a certified copy of the resolution 
and a memorandum of the circumstances under which the question was 
submitted to the Council. 


The decrees concerning which the difference arose 


The decrees in question were: 

A decree of the Bey of Tunis of November 8, 1921, providing that except 
French citizens “Est Tunisien, . . . tout individu né sur le territoire de 
Notre Royaume de parents, dont Vun y est né lui-méme, sous réserve des dis- 
positions des conventions ou traités liant le Gouvernement tunisien”. 

A decree of the same date by the President -of the French Republie as 
follows: 

Est Français tout individu né dans le Régence de Tunis de parents dont 
Pun, justiciable au titre étranger des tribunaux francais du Protectorat, 
est lui-même né dans la Régence, pourvu que sa filiation soit établie en 
conformité des prescriptions de la loi nationale de l’ascendant ou de la lot 
française avant l'âge de 21 ans. 

St ce parent nest pas celui qui, en vertu des règles posées par la légis~ 
lation francaise, donne dl’ enfant sa nationalité celui-ci peut, entre sa vingt- 
et-uniéme et sa vingt-deuxiéme année, déclarer qu’il renonce à la qualité de 
Francaise. . 

Cette déclaration sera reçue dans les formes et sous les conditions dé- 
terminées par les articles 9 et suivants au décret du 3 Octobre 1910. 


Both decrees were published on the same day in the Tunisian Journal 
officiel, that of the Bey preceding the French decree. 

Like legislation was introduced in the French zone of Morocco on the 
same day by a dahir issued by his Shereefian Majesty and a like decree of the 
President of the French Republic and the dahir was published December 6, 
1921, in the Bulletin officiel of the French zone of Morocco with a copy of the 
French decree attached. 

Great Britain, through its Ambassador at Paris, protested to the French 
Government against the application of the Tunisian decrees to British sub- 
jects and declined to recognize the dahir and corresponding French decree as 
applicable to persons entitled to British nationality. In the correspondence 
ensuing England suggested a reference to the Permanent Court of Inter- 
national Justice. 

M. Poincaré could not adopt this view “because the interests of a third 
Power, Tunis, were affected, and because questions of nationality were too 
intimately connected with the actual constitution of a state to make it pos- 
sible to consider them as questions of an ‘exclusively juridical’ character”. 
He also refused assent to the English view as to Morocco. England threat- 
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ened to place the whole matter before the Council of the League of Nations. 
M. Poincaré replied that the question could not be submitted to the Council 
because not “within the list of disputes mentioned in Articles 13 and 15 of 
the Covenant”. After further correspondence, in which M. Poincaré in- 
sisted the question was “une de celles que le droit international laisse à la 
compétence exclusive de Vautorité territoriale”, Great Britain laid the matter 
before the Council. Conversations ensued and an agreement for submission 
was reached between the governments concerned as indicated. 

Under Article 73 of the rules of the Court, notice of this request was given 
to the members of the League through the Secretary General, and to the 
states mentioned in the annex to the Covenant. In compliance with sub- 
section (b), the President of the Court communicated with the two differing 
governments. It was agreed that an extraordinary session of the Court be 
held commencing January 8, 1923; that the British and French Governments 
should deposit their cases and counter-cases with the Court and transmit 
them direct to each other not later than November 25 and December 23 
respectively, and that there be oral exposition before the Court by not more 
than two representatives of each government. Both governments complied 
as to the documents, and supplementary documents were submitted by the 
British Government on January 6, and two series of documents, quoted dur- 
ing oral argument by the assistant agent of the French Government, were 
sent the Court by letters of January 16 and 24. 

On January 8 the Court held a private sitting, but it held public ioie 
beginning on the 9th and continuing five days. Great Britain was repre- 
sented by the Attorney General, Sir Douglas Hogg, K. C. M. P., and by Sir 
Ernest Pollock, Bart, K. C. M. P. France by Prof. de Lapradelle and M. 
Merillon, Procureur Général prés la Cour de Cassation. 

When the oral proceedings were finished, each party deposited with the 
Court its final conclusions. Those of France cover four printed pages, and 
those of Great Britain one page. 

On February 7, 1923, the Court gave its decision. It held that slight 
differences in the wording of the opposing texts, as the terms “‘solely with- 
in the domestic jurisdiction”, “d'ordre intérieur” and “à la compétence 
exclusive” must, in the present case, be regarded as having the same mean- 
ing; that the resolution also differs from the text of the Covenant, as “the 
latter speaks of” a matter which by international law is solely within the 
domestic jurisdiction (question que le droit international laisse a la compétence 
exclusive), whereas the resolution asks whether the dispute between the two 
Powers is a matter of ‘‘ domestic jonioliction = @ ordre Ppa but this 
is, in the opinion of the Court, of no “juridical importance”. 

. The Court says that under the terms of the resolution of the Council it 
“has to give an opinion upon the nature and not upon the merits of the dis- 
pute,” which latter may be the subject of -a subsequent decision. The 
Court is emphatic that nothing in this ‘opinion can be interpreted as indi- 
` cating a preference on the part of the Court in favor of any particular” view 
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as to the merits. It holds that an analysis of the diplomatic correspondence 
and the resolution of the Council “lead to the conclusion that the question 
submitted to the Court must be read and answered in the light” of para- 
graph 8 of Article 15, of the Covenant, waich it cites in both English and 
French. The English text is as follows: 


If the dispute between the parties is claimed by one of them, and is 
found by the Council, to arise out of a matter which by international 
law is solely within the domestic jurisdiction of that party, the Council 
shall so report, and shall make no recammendation as to its settlement. 


The language of the French text is, ‘‘ une question que le droit international 
laisse à la compétence exclusive de cette parize.”” The Court says: 


Special attention must be called to the word exclusive in the French 
text, to which the word ‘solely’ (with-n the domestic jurisdiction) cor- 
responds in the English text. The question to be considered is not 
whether one of the parties to the dispute is or is not competent in law 
to take or to refrain from taking a particular action, but whether the 
jurisdiction claimed belongs solely to that party. . 


It says further in one point of view “the jurisdiction of a state is exclusive 
within the limits fixed by international law’’, but that a careful scrutiny of 
paragraph 8 “shows that it is not in this sense that exclusive jurisdiction is 
referred to in that paragraph. The words ‘solely within the domestic 
jurisdiction’ seem rather to contemplate certain matters which, though they 
may very closely concern the interests of more than one state, are not, in 
principle, regulated by international law. As regards such matters, each 
state is sole judge”. The Court continues 


The question whether a certain matter is or is not solely within the 
jurisdiction of a state is an essentially ralative question; it depends upon 
the development of international relat-ons. Thus, in the present state 
of international law, questions of nationality are, in the opinion of the 
court, in principle within this reserved domain. 

For the purpose of the present opinon, it is enough to observe that 
it may well happen that, in a matter which, like that of nationality, is 
not, in principle, regulated by international law the right of a state to 
use its discretion is nevertheless restricted by obligations which it may 
have undertaken towards other states. In such a case, jurisdiction 
which, in principle, belongs solely to the state, is limited by rules of 
international law. Article 15, paragraph 8, then ceases to apply as 
regards those states which are entitled to invoke such rules, and the 
dispute as to the question whether a state has or has not the right to take 
certain measures becomes in these circumstances a dispute of an inter- 
national character and falls outside the scope of the exception contained 
in this paragraph. To hold that a stete has not exclusive jurisdiction 
does not in any way prejudice the final decision as to whether the state 
has a right to adopt such measures. 


The court holds that Article 15 establishes the fundamental principle that 
any dispute likely to lead to rupture, which is not arbitrated under Section 
13, shall go to the Council; that the usual reservations are not found; that 


s 
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paragraph 8 of Article 15 is a reservation protecting the independence of 
states and, except for its terms, internal affairs, when they affect another 
country, could be brought before the Council; that under the above para- 
graph, however, the right of the League to recommend what is needed for 
peace yields to the right of the “state to maintain intact its independence in 
matters which international law recognizes to be solely within its jurisdic- ` 
tion”; and that paragraph 8 is an exception to the preceding principle “and 
does not therefore lend itself to an extensive interpretation”. 

’ This consideration has especial importance as to matters solely within 
domestic jurisdiction so far as international law speaks, but as to which the 
other party invokes international engagements, which, it claims, preclude 
such exclusive jurisdiction. 

- The Court says it is certain, as the Council held in the case of the Aaland 
Islands, that the mere bringing of a dispute before the League by a state is 
not enough to give it an international character; that the mere fact that one 
party appeals to engagements of an international character is likewise 
insufficient. “But when once it appears that the legal grounds (titres) 
relied on are such as to justify the provisional conclusion that they are of 
juridical importance for the dispute submitted to the Council, and that the 
question whether it is competent for one state to take certain measures is 
subordinated to the formation of an opinion with regard to the validity and 
construction of these legal grounds (titres), the provisions contained in 
paragraph 8 of Article 15 cease to apply, and the matter, ceasing to be one 
solely within the domestic jurisdiction of the state, enters the domain gov- 
erned by international law”. The Court holds that, in order to reply to the 
question as to jurisdiction, it is not necessary to decide as to the legal grounds 
invoked, since this would not be in conformity with the Covenant for 
pacific settlements. They therefore hold, contrary to the French conten- 
tion, that they are called upon to consider the arguments and grounds 
advanced only so far as “to form an opinion as to the nature of the dispute”. 

The Court further held: 

The French decrees which were called in question related to persons born 
upon the territory of the French Protectorates of Tunis and of the French 
-zone of Morocco, and not upon the territory of France itself, so the question 
is, even though a state is competent to enact such legislation as to its own 
territory, has it like competence as to protected territory? 

The powers of the protecting over the protected state depend, first, on 
the treaties between them establishing the protectorate; and, secondly, upon 
‘the conditions under which the protectorate has been recognized by third 

Powers “against whom there is an intention to rely on these treaties”. 
‘Protectorates, under international law, have common features but also 
“individual legal characteristics resulting from the special conditions under 
which they were created and the stage of their development”. 

The present case depends, as to Tunis, on treaties of Casr-Said of May 12, 
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1881, and of La Marsa of June 8, 1883, between France and Tunis, and 
correspondence between France and England of 1881-3: and as to Morocco, 
on the treaty of Fez of March 30, 1912, between France and Morocco; the 
Anglo-French declaration as to Egypt and Morocco of April 8, 1904, Sir 
Edward Grey’s note to M. Daeschner of November 14, 1911, and the letter 
of M. Kiderlen-Waechter, Secretary of State for Foreign Affairs of Germany 
to M. Jules Cambon, French Ambassador at Berlin, of November 4, 1911. 

The question whether the exclusive jurisdiction which a state has over 
nationality in its own territory extends to protected territory depends on 
the whole situation examined from the standpoint of internationallaw. The 
question therefore is not solely one of domestic jurisdiction. 

France claimed that the united powers of the protecting and protected 
states were equivalent to full sovereignty and that, therefore, the two, by 
agreement between themselves, could exercise in the protected territory as 
full powers as those recognized by international law as enjoyed by a sovereign 
State in its national territory. Great Britain disputed this. The Court 
held recourse to international law necessary ‘‘to decide what the value of an 
agreement of this kind may be as regards third states, and that the question 
consequently ceases to be one which, by international law, is solely within 
the domestic jurisdiction of a State”. 

Great Britain relies on her treaties with the two states, subsequently 
placed under protectorate, to prevent the decrees of November 8, 1921, 
applying to British subjects. Those treaties preserved to British subjects 
“a measure of extraterritoriality incompatible with the imposition of an- 
other nationality”. France.claimed that those treaties had lapsed on the 
principle clausula rebus sic stantibus because the establishment of a legal and 
judicial regime in conformity with French legislation had created a new 
situation which deprived the capitulary regime of its raison d’être”. The 
Court holds a recourse to international law as to the duration of treaties 
necessary for any decision; that it follows that the question is not by inter- 
national law “solely within the domestic jurisdiction of a State”. 

As to Tunis, France contended that “Great Britain formally renounced 
her rights of jurisdiction in the Regency” (Lord Granville to M. Tissot, June 
20, 1883; Order in Council, December 31, 1883) and that “by the Franco- 
British arrangement of September 18, 1897, she accepted a new basis for the 
relations between France and herself in Tunis.” It appears that the two 
governments differ as to the scope of the declarations and the construction of 
the arrangement. These divergencies, it was held, require the interpretation 
of international engagements, which interpretation, according to inter- 
national law, does not fall solely within the domestic jurisdiction of a single 
state. 

In Morocco, Great Britain still exercises her consular jurisdiction. France 
claims that the capitulatory rights of Great Britain were renounced by her 
consent to the Franco-German Convention of 1911 “as soon as the new ju- 
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dicial system contemplated by the Convention had been introduced”. 
Great Britain contends that her adhesion to this convention “was con- 
ditional upon the internationalization of the town and district of Tangiers, a 
condition which had not yet been fulfilled” and that it “was not an agree- 
ment for the suppression of the capitulatory regime,” but that “the secret 
articles of the Anglo-French declaration of April 8, 1904” still govern as to 
this. 

It appears therefore, the Court held, that as to Morocco also there is a dif- 
ference as to the interpretation of international engagéments; that the 
differences of interpretation and the fact that Great Britain exercises capit- 
ulatory rights in the French protectorate in Morocco give international 
character to the legal situation. From this standpoint the question does 
not, by international law, fall solely within the domestic jurisdiction of. 
a State. ~- 

In addition to the above points, Great Britain relies, as to Tunis, on the 
most-favored-nation clause (Anglo-French arrangement of September 18, 
1897, and notes of March 8 and May 23, 1919, between the two governments) 
since, by Article 13 of the Franco-Italian Consular Convention of September 
28, 1896, Italian subjects in Tunis preserve their nationality. France denies 
that the most-favored-nation clause is applicable because of the exclusively 
economic bearing of that clause, and of the synallagmatic! character of the 
convention. 

The question involved is again held not one which by international law 
falls solely within the domestic jurisdiction of a single state. 

France claims that the arrangement of September 18, 1897, should be in- 
terpreted as a formal recognition by Great Britain of the competence of 
France to legislate as to the nationality of persons in Tunis the same as in 
France itself. Great Britain disputes this. i 

` The Court holds that, even if the claim of France is correct, her right still _ 

depends, as to Great Britain, on the construction of the most-favored-nation 
clause mentioned above, and this question is not, by international law, solely 
a matter of domestic jurisdiction. 

The Court, not having to enter into the merits of the dispute, confines itself 
to’ considering the facts above: 

In the opinion of the Court these facts suffice, even when considered 

separately, to prove that the dispute arises out of a matter which, by 

_ international law, is not solely within the domestic jurisdiction of France 

. as such jurisdiction is defined i in this opinion. 

For these reasons: 
The Court is of opinion that ihe dispute referred to in the resolution 
of the Council of the League of Nations of October 4, 1902, is not, by 

ı international law, solely a matter of domestic jurisdiction (Article 15, 

paragraph 8, of the Covenant), and therefore replies to the question 
submitted to it in the negative. 


1 Term of civil law meaning “imposing reciprocal obligations, bilateral.” 
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There were present at the hearings the following: MM. Loder, President; 
Weiss, Vice-President; Lord Finlay, MM. Nyholm, Moore, Anzilotti, and 
Huber, Judges; MM. Beichmann and Negalesco, Deputy Judges. 

Tt should be observed in estimating the effect of the decision that France, 
in its final conclusions, contended that the rule to be established was im- 
portant because it would apply to all protectorates and to “mandats de la 
Société de Nations, tres voisons du protectorate”. 

Here we have to consider the exercise of a great jurisdiction almost at the 
threshold of its existence. One examines the record made seeking to cast the 
horoscope of this new and vast power. 

It must be admitted, first, that the Court has been scrupulous and exact in 
confining its response solely to the question submitted. It has carefully ab- 
stained from any intrusion upon other furctions provided for by the Cove- 
‘nant or which pertain to national tribunals. Second, the reasoning is 
cogent, cumulative and, it should be added, convincing. It is believed it will 
meet the approval of most minds of sound common sense and legal training. 
Third, the method is broad and comprehensive, and has in it little of con- 
servatism. Not one reference is made, it is believed, to previous judicial de- 
cisions, to Grotius or any learned authority. The opinion and response 
spring full-panoplied from the brow of Jove. The eminent jurists are con- 
tent to rest on their own ordered and lucid reason. No authorities are col- 
lated. The utterances of the Court are of sufficient weight without any look- 
ing back to what other publicists and other courts have written or decided. 
This is somewhat a departure from English and American practice, but is 
more in accord with the usages of the civil law. 

The closing announcement as to the English and French versions “the 
French text being authoritative” sounds again for us the exotic note. . 

The large conclusion as to the future course of this very high tribunal 

` which is suggested with much force is that it will evolve such juristic rules 
and conceptions as it sees fit, controlled by no code and but little if at all lim- 
ited by judicial precedent or scholastic orinion. If it is called to deal with 
such international questions as may be discerned in the offing, even by our 
somewhat short-sighted and optimistic statesmen, it is apparent that it will 
probably register in perfect good faith and with supreme confidence, exclu- 
sively the views and policies of Europe. What those views and policies will 
prove to be as to the rights of Indian, Japanese and Chinese nationals on our 
shores, in our schools, in our lands, and in £ claim, always appealing, for equal 
treatment, who can say? In the matter of enemy’s property and the vast 
sums claimed in relation thereto, in the matter of international debts which 
are owed to us in billions by the countries to which these judges belong, 
who can foresee their conclusions or anticipate their decisions? 

If they are hostile to the interests of this country and contrary to those 
views of justice and equity which we have so long assimilated, how can they 
be reviewed or corrected? No means is apparent and even an advisory opin- 
ion will operate as compulsive. 
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To depart from the practice of the new Court, and to quote a famous 
scholar, the learned Selden, in his Table Talk, says: “The frogs, in Aesop, 
were extreme wise, they had a great mind to some water, but they would not 
leap into the well, because they could not get out again”. 

Perhaps it is right to record the last bit of private information as to this 
case which reaches us directly from The Hague. Itis to the effect that one 
of the representatives insisted on extending his oral argument over a period 
of fifteen hours and on reading at length many excerpts; that this turned 
every one against him, and that the judges showed both their disapprovál 
and their aptness for judicial functions by falling fast asleep. 

The new Court has been spoken of by Dr. Bellot as a replica of our United 
States Supreme Court. When one considers the enormous extension of the 
jurisdiction of our federal courts by construction, unimagined at the begin- 
ning, and in consequence, the great inroads made on the powers of the States 
and their judiciary, one feels that the same process must go on in the develop- 
ment of the scope and powers of the International Court. In fact, it seems 
apt to progress with vastly greater speed and less of limit than in our federal 
courts for several obvious reasons. First, our federal courts are restrained 
by an elaborate written constitution not easy of amendment, and are guided 
by an extended body of statutes. The slight restraints on the International 
Court are trifling and almost negligible in comparison. Second, the Supreme 
Court of the United States from the first “took over a great body of judicial 
precedent” both English and American, to which it referred and by which it 
was guided and continues to be guided. The International Court has no > 
body of judicial decision to which it is apt to pay like deference or to which 
it has indicated any adherence. Third, the judges of our federal courts were 
trained, with but slight exception, in one great school of law, the Anglo- 
American, based on the English common law, and had thus a common basis 
of. thought and feeling as to justice and equity. No such community of 
training or of ideas or sentiment can be found in the International Court, in 
which men trained under the common and the civil law, and representatives 
of most diverse nations, races, creeds and types of civilization, must be called 
to participate, having little in common, except access to the same fund by 
way of compensation. Some of these judges after the lapse of a year have 
not yet appeared at or functioned with the Court, yet it is understood have 
faithfully drawn their stipends. 

Under the above circumstances, the friendly eye of the international stu- 
dent must look to the uncharted course of the high tribunal with real solici- 
tude. He must wish for it not only exalted powers of intellect, but a spirit of 
equally exalted and disinterested devotion to justice, which cannot be said to 
be universal in international action. He must hope that these nebulous, un- 
fericed and expansive powers will not engulf and destroy the safeguards 
which the long, brave and successful struggle of our race and our country for 
freedom and self-government has fashioned and until now maintained. He 
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must think and speak of adherence to the Court as highly as of the holy 
estate of matrimony, which, says the prayer book “is commended of Saint 
Paul to be honorable among all men”, but he must not forget that the ritual 
wisely adds “and therefore is not by any to be entered into inadvisedly or 
lightly, but reverently, discreetly, advisedly, soberly, and in the fear of God.” 


CHARLES NOBLE GREGORY. 


THE SOLICITOR FOR THE STATE DEPARTMENT 
Frep K. NIELSEN 


On August 18, 1922, the Honorable Fred K. Nielsen resigned the position 
of Solicitor of the Department of State, in order to devote himself solely to 
his duties as Agent of the United States before the American and British 
Claims Arbitration. This position to which he was appointed November 25, 
1921, was created by the treaty of August 13, 1910, for the final determina- 
tion of the claims of the two governments against one another mentioned in . 
the treaty. 

Mr. Nielsen has had a long and varied career in the service of the Govern- 
ment, Born in Denmark April 22, 1879, and brought by his parents to this 
country the year after, he graduated as Bachelor of Arts from the University 
of Nebraska in 1902, receiving the degree of LL. B. from the law school of 
that institution in 1904, and two years later the degree of Master of Law 
from Georgetown University of the District of Columbia. He was admitted - 
to the practice of law in Nebraska in 1904, and in the same year was ap- 
pointed to the Department of State, becoming Assistant Solicitor of the 
Department in 1918. The next year he was appointed delegate plenipo- 
tentiary of the United States to the International Conference held at Christi- 
ania, to conclude a treaty which should create a government for Spitzbergen. 
During the World War he was commissioned a Major in the United States 
Army, and served from 1918 until after the Armistice. He was a represen- 
tative of the United States at the Peace Conference of Paris in 1919, in 
charge of matters relating to treaties, claims against enemy governments, 
and the protection of property in enemy countries; he was the principal 
representative of the United States on the commission which considered the 
revision of the Belgian treaties of 1839, and he was a representative of the 
United States on the commission at Paris which drafted an international 
treaty relative to sovereignty over the Spitzbergen Archipelago. 

Upon his return to the United States, Mr. Nielsen was appointed Solicitor 
of the Department of State by President Wilson on June 23, 1920, and was 
reappointed by President Harding. During the tenure of this impor- 
tant office (for the Solicitor is the chief law officer of the Department of 
State), he was a member of the Board of Examiners for entrance in the 
Diplomatic Service; and a technical expert of the American Delegation to 
the Conference on the Limitation of Armament in Washington, 1921-1922, 
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in which capacity he rendered services of the very greatest value to the 
Government. ` 

_ Mr. Nielsen has done many things, and he has done all of them well. He 
was very fortunate to hold office in the Department of State during and 
after the war, where it was his duty to render many important opinions 
upon difficult and complex questions during the period of American neutral- 
ity and in the period of reconstruction following the war. The agreements 
reached were in every case with his knowledge and cooperation, and he has. 
had the unique experience of embodying them in treaties to which this ` 
country was a party, all of which have been advised and approved by the 
Senate and ratified by the President of the United States. Such experience: 
is a training for success in a broad field. 

It is a great source of pleasure to the JouRNAL to note that Mr. Nielsen is- 

not only a member of the American Society of International Law, but a 
member of its Executive Council. 


CHARLES CHENEY HYDE 


On January 27, 1923, Mr. Charles Cheney Hyde, of the Bar of the Dis- 
trict of Columbia, was appointed Solicitor for the Department of State, a 
position made vacant by Mr. Nielsen’s resignation. Mr. Hyde has spe- 
ciaļized in international law for many years. He brings to the Department 
a theoretical knowledge second to none, and an enviable reputation not- 
only among the profession of the United States, but among publicists at 
large. 

Mr. Hyde was born in Chicago on May 22, 1873. He graduated from. 
Yale in the class of 1895; received the degree of Master of Arts at Harvard 
University, and of Bachelor of Law from the Harvard Law School, from 
which institution he graduated in 1898. He was admitted to the practice 
of law in Chicago in that year, and was actively engaged in practice in 
Chicago until 1920, when he organized a law firm in Chicago of which he 
was the Washington representative. His academic career began in 1899, 
when he was appointed Lecturer of Diplomacy in the Northwestern Uni- 
versity Law School, becoming professor of international law in that institu- 
tion, and in 1908 he lectured on international law at his alma mater. 

Mr. Hyde has from time to time written articles on international relations: 
and international law in a more technical sense of the word, and in 1922 he 
published a two volume treatise on International Law Chiefly as Interpreted: 
and Applied by the United States. The work met with immediate success. 
It is, in the opinion of the undersigned, easily the best treatise on inter- 
national law in the English-speaking world, and it bids fair to become a 
classic. Benjamin Franklin once said that “a thousand leagues have nearly 
‚the same effect with.a thousand years’. Perhaps if he were living today, 
with the increased facilities of communication, he might reduce his leagues. 
But whether Franklin’s statement is absolutely true or not, there can 
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be no doubt that well-informed people one thousand leagues away look 
upon Mr. Hyde’s performance as that of a master and of a great master. 
Indeed Mr. Cyril M. Pieciotto has said of it in a review, under the caption 
of “An Unrivalled Textbook” which he has recently contributed to the 
British Yearbook of International Law that “this part of the work, like every 
other, is a miracle of exhaustive comprehensiveness of treatment, of rich 
learning, ripe and temperate judgment, and orderly presentation. The 
world of International Law is the richer for this work, which is the most 
noteworthy amd memorable of modern times”. 

In associating himself with this judgment, the undersigned would like to 
say that, in his opinion, the Department of State is the “richer” for Mr. 
Hyde’s appointment, and as a past Solicito> of the Department, he would 
like to express the hope that Mr. Hyde’s tenure of that office may be “the 
most noteworthy and memorable of modern times”. 


James Brown Scorr. 


CLEARING THE WAY FOR THE NICARAGUA CANAL 


Announcement is made in the daily press that, as one of the by-products of 
the recent Central American Conference held at Washington, a‘protocol has 
been signed by Secretary Hughes and the representatives of Costa Rica by 
which the latter country is to be consulted directly by the United States as to 
Costa Rican interests involved in the possible construction of the Nicaragua 
Canal by the United States. The text of the agreement is withheld pending 
its communication to the Senate. 

Attention is again directed to the desirability of constructing the Nica- 
ragua Canal because of the enormously increased use of the Panama Canal 
and the forecasting of a time not far in the future when its accommodations 
will be quite inadequate to the needs of the world’s commerce. It will be 
remembered that when the shift was made from the Nicaragua to the 
Panama route one of the arguments presented was that the latter would be a 
sea-level canal while the Nicaragua route would require the installation of 
many locks. The sea-level plan was soon dropped. To change from the 
present type at Panama would not, only involve very great expenditures, but 
the solution of the problems presented by the great tidal differences on the 
Atlantic and Pacific sides. The old arguments in favor of the Nicaragua 
route are again heard: the shorter distance from the United States, the even 
supply of water from the Nicaraguan lakes, the more favorable prevailing 
winds in the Nicaraguan region. But the argument against an immediate 
undertaking is formidable because of the enormous expense involved, a rough 
estimate based on present costs being a billion dollars, more than five times 
the estimate of twenty years ago. This difficulty, however, is one mainly of 
the present. It is of great importance that the political and territorial ob- 
stacles be removed and Secretary Hughes’s agreement would seem to be at 
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least one step in this direction. It is to be hoped that the series of con- 
ventions and protocols, together with the general act of the Central Ameri- 
can Conference will afford such a secure basis for the peace, security, and ad- 
vancement of the Central American states that the way may be cleared of the 
remaining impediments which have so long beset the Nicaragua Canal enter- 
prise. 

. The interests of Costa Rica in the Nicaragua Canal route were recognized 
by the United States soon after the negotiation of the first Hay-Pauncefote 
treaty of February 5,1900. Secretary Hay signed protocols with Nicaragua 
and Costa Rica December 1, 1900 which referred specifically to that instru- 
ment. The texts of these protocols are not readily accessible, never having 
been submitted to the Senate for ratification. Therefore that with Costa 
Rica is here quoted in full, the one with Nicaragua being mutatis mutandis 
the same: 

It is agreed between the two Governments that when the President 
of the United States is authorized by law to acquire control of such 
portion of the territory now belonging to Costa Rica as may be desirable 
and necessary on which to construct and protect a canal of depth and 
capacity sufficient for the passage of vessels of the greatest tonnage and 
draft now in use, from a point near San Juan del Norte, on the Carib- 
bean Sea, via Lake Nicaragua to Brito, on the Pacific Ocean, they mutu- 
ally engage to enter into negotiations with each other to settle the plan 
and the agreements, in detail, found necessary to accomplish the con- 


PR and to provide for the ownership and control of the proposed 
cana 


As preliminary to such future negotiations it is forthwith agreed that 
the course of said canal and the terminals thereof shall be the same that 
were stated in a treaty signed by the plenipotentiaries of the United 
States and Great Britain on February 5, 1900, and now pending in the 
Senate of the-United States for confirmation, and that the provisions of 
the same shall be adhered to by the United States and Costa Rica. 


The result of the Nicaraguan protocol was the submission, May 14, 1902, 

by Nicaragua of the draft of a treaty granting a perpetual lease to the United 

_ States of a canal route. The President of Costa Rica notified his Congress 
that the Government of the United States had opened negotiations “looking 
to the conclusion of a treaty whose fundamental terms are that the United 
States will be authorized to occupy, under the head of a perpetual lease, a 
certain belt of territory” for the construction and operation of a canal. “In 

' return for these and other minor concessions we are offered the guaranty of 
the independence and sovereignty of Costa Rica and of the integrity of her 
territory and the payment to the government of a million and a half dollars.” 

' President Iglesias then asked authority to enter into a negotiation involving 
the integrity of Costa Rican territory and the exercise of its sovereignty.” 
The adoption of the Panama route and the negotiation of the Hay-Bunau 


Text in House Document No. 611, 57th Congress, 1st session, (Vol. 110), p 24. 
2 Tbid., pp. 24-25. i 
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Varilla treaty in 1903 so diverted the inter2st of the United States that the 
Costa Rican negotiation was discontinued. 

Ten years later Nicaragua, being in a Cisastrous financial situation, ex- 
pressed her desire to negotiate a treaty with the United States, granting a 
thirty year option to acquire a canal strip, and an outright grant for sites for 
naval stations in the Gulf of Fonseca and on the Corn Islands. The con- . 
sideration proposed was three million dollars in cash plus an annual rental if 
the option were taken up. This overture resulted in the Weitzel-Chamorro 
treaty signed February 8, 1913 and submitted to the Senate near the close of 
the Taft administration.’ The Wilson administration then received this as 
yet unratified treaty as one of its legacies. The terms of the treaty having 
found their way into the public press the Minister of Costa Rica protested 
to Secretary Bryan against the ratification of the treaty by the United States 
on the ground that it was beyond the power of Nicaragua to enter into such 
an arrangement with the United States because the Cafias-Jerez treaty of 
1858 between Nicaragua and Costa Rica required prior consultation between 
the two countries and because the Cleveland Award of 1888 required the 
prior consent of Costa Rica to any arrangement involving the waters of the 
San Juan river. As the treaty was signed it provided for the establishment 
of a virtual protectorate over Nicaragua and contained an article applying to 
Nicaragua the provisions of the Platt Amendment relative to Cuba. It was 
desired to substitute for the Weitzel-Chamorro treaty a new agreement with 
the protectorate features omitted. The ultimate result, was the Bryan- 
Chamorro treaty signed August 5, 1914 anid submitted to the Senate August 
12,1914. The terms of the grant of a canal route made by Nicaragua in the 
Bryan-Chamorro treaty are clearly stated: “The Government of Nicaragua 
grants in perpetuity to the Government of the United States, forever free 
from all taxation or other public charge, tha exclusive proprietary rights nec- 
essary and convenient for the construction, operation and maintenance of an 
interoceanic canal by way of the San Juan River and the great Lake of Nica- 
ragua or by way of any route over Nicaraguan territory.” The lease of the 
Corn Islands and the grant of a naval base on the Gulf of Fonseca were pro- 
vided for. The United States agreed to pay in cash upon the coming into 
effect of the treaty three million dollars ir gold.4 

Prior to the signature of the treaty Salvador and Honduras had protested 
against the proposed concession of a naval base on the Gulf of Fonseca upon 
the ground that the waters of that gulf were owned jointly by Nicaragua, 
Honduras, and Salvador. The Government of Colombia protested against 
the lease of the Corn Islands setting up territorial claims thereto. It is, how- 
ever, with the protest of Costa Rica with reference to her rights in the Nica- 
ragua Canal route that we are here immeciately concerned. The protest of 


3 Memorandum of G. C. Weitzel relative to this treaty, Sen. Doc. 334, 64th Congress, 1st 
sess., Vol. 44. 
4 Text of treaty in Suprpiemenr to this Journar, Vol. 10, pp. 258-260. 
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Costa Rica was fully. presented to the United States Senate while the Bryan- 
Chamorro treaty was under consideration. For a long time the treaty was 
held by the Senate Committee on Foreign Relations and after it had been 
reported to the Senate it was considered at length in executive session. Not 
until February 18, 1916 did the Senate advise and consent to its ratification. 
In addition to certain minor amendments to the text consent to ratification 
was voted, 55 to 19, with the proviso “that whereas Costa Rica, Salvador, 
and Honduras have protested against the ratification of said convention in 
the fear and belief that said convention might in some respect impair existing 
rights of said states, therefore it is declared by the Senate that in advising 
and consenting to the ratification of the said convention as amended such ` 
advice and consent are given with the understanding, to be expressed as a 
part of the instrument of ratification, that nothing in said convention is in- 
tended to affect any existing right of any of said states.” Ratifications were 
exchanged and the sum of three million dollars in gold paid to Nicaragua.® 
Soon after the Bryan-Chamorro treaty was signed the American Minister 
to Costa Rica reported to Secretary Bryan that Costa Rican sentiment was 
bitterly opposed to the arrangement with Nicaragua. He reported a con- 
versation with President Jiménez in which the President said, that, con- 
sidering the relation of Costa Rica to the subject, he thought Costa Rica 
should have been consulted. He intimated that their national pride had 
been touched. “I referred to your assurance to Minister Calvo that our 
Government is ready to purchase an option on terms as favorable as those 
given by Nicaragua. He said that Costa Rica did not wish for money—I 
understood him to mean a money payment—but only wished that their rights 
be respected. I inquired how. He said, by recognizing their interest in the 
canal. That suggested a new idea and I asked if he meant that Costa Rica 
should have a share in the ownership of the canal when constructed. He 
said that that was his meaning. I believe that a treaty could be arranged 
with this Government upon the terms suggested; that is, to give Costa Rica, 
in return for its consent, a share (of course, it would necessarily be a small 
share) in the canal as a going concern.’ This suggestion seems not to have 
been followed. The Minister of Costa Rica insisted upon the insertion in 
the body of the treaty with Nicaragua of a clause, paragraph, or sentence 
which would make it clear that the rights of Costa Rica were not included in 
the present negotiation with Nicaragua.’ : 
The next chapter in the story involves the action brought by Costa Rica 
against Nicaragua in the Central American Court of Justice in March of 
1916. The reservations adopted by the Senate the month before were not 
regarded by Costa Rica as a sufficient recognition and guarantee of her 
rights. Costa Rica claimed that the Bryan-Chamorro treaty was repugnant 


5 Included as an item in the General Deficiency Appropriation Bill, approved Sept. 8, 1916. . 
Nicaragua was paid $250,000 in 1917, the balance in 1918. 
5 Foreign Relations of the United States, 1914, p. 967. 7 Ibid., p. 969. 
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to the Cafias-Jerez treaty of 1858 and the Cleveland award, and that the 
lease was in violation of Article 9 of the general treaty of 1907 betwéen the 
five Central American Republics. The decision of the Central American 
‘Court of Justice rendered in September following was in favor of Costa Rica 
to the extent of adopting its contention that the rights of Costa Rica under 
the treaties named had been infringed, but as to Costa Rica’s demand that 
the Bryan-Chamorro treaty be declared null and void the Court held itself 
unable to make a declaration. In this as well as in the other case brought 
later in the same Court by Salvador againsi Nicaragua, attacking the grant 
of a naval base on the Gulf of Fonseca, the Nicaraguan members of the Court 
refused to participate and the Nicaraguan Government rejected the Court’s 
competency and power. These two cases wrecked the Central American 
Court of Justice and had the practical effect of interposing a serious obstacle 
to the setting up of a situation in which the United States might go ahead 
and arrange for a Nicaragua Canal route. The Bryan-Chamorro treaty is 
still in full force and effect as far as the mutual commitments of the United 
States and Nicaragua are concerned and by it recognition was given to the 
rights then existing in favor of the republics bordering upon Nicaragua. If 
the recent protocol marks the end of what would seem to have been an unnec- 
„essary fear of the designs of the United States with reference to the canal, 
` much will have been gained. So much benefit would accrue to all the Cen- 
tral American Republics by the ultimate construction of the Nicaragua 
Canal by the United States, and it can be constructed in no other way, that 
it is to be hoped that the Central American states, recognizing the need of 
coöperation, will join in hastening the undertaking and not as in the past, 
by insisting upon particularist claims, delay or defeat the consummation of 
the project. 


J. S. Rervezs. 


THE CENTRAL AMERICAN CONFERENCE 


On August 20, 1921, a meeting was held by the Presidents of Honduras, 
San Salvador and Nicaragua upon the U. &. S. Tacoma, in Fonseca Bay, at 
the request of the Government of Nicaragua, in order to devise measures 
looking to more peaceful relations between their three governments. They 
signed an agreement to the effect that the general treaty of peace and friend- 
ship concluded at Washington on December 20, 1907, by the five Republics 
of Central America was still binding and effective, in so far as these three Re- 
publics were concerned. Costa Rica and Guatemala likewise agreed that 
the general treaty was in force as respected them.- It is proper to state in 
this connection that the general treaty to which reference is made was itself 
the outcome of a meeting held under similar circumstances, as appears from 
the following paragraphs of an editorial comment in the first number of the 
American. Journal of International Law,! 


1“ The Peace of the Marblehead”, this Journat (1907), Vol. 1, pp. 141-143. 
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President Roosevelt and President Diaz cooperated in extending their 
good offices which were accepted by the belligerents on July 16 [1906]. 
Two days later an armistice was declared [between Guatemala, Hon- 
duras, and San Salvador], and under the personal guidance of the 
American and Mexican ministers [in Central America], representatives 
of the jarring factions were got on board the Marblehead, an American 

- cruiser, which promptly steamed beyond the three-mile line so as to be 

` on the high seas. Whether the calm of the ocean, or the sweet reason- 
ableness of peace dawned upon the representatives, or whether finally 
they were overcome by mal de mer, incident to life upon the high seas, 
is perhaps a matter of no great moment. The fact is that on the 20th 
an agreement was reached and signed by Guatemala, San Salvador and 
Honduras, providing for the establishment of peace, the withdrawal of 
military forces within three days, an exchange of prisoners, the nego- 

` tiation within two months of a treaty of friendship, commerce, navi- 
gation, and the reference of future differences to arbitration by the 
presidents of the United States and Mexico. 

This agreement had the moral sanction of Costa Rica and Nicaragua. 

In accordance with the provisions of the Marblehead treaty, a con- 
ference of Central American representatives met, September 15 to 25; 
in San José under the presidency of Luis Anderson, minister of foreign 
affairs for Costa Rica. 


. Upon the request of Honduras, Nicaragua and San Salvador, concurred in 
by Costa Rica and Guatemala, Secretary Hughes extended an invitation, 
on October 21, 1922, to the five Republics of Central America, to meet in the 
city of Washington on December 4, 1922, to discuss, 


1. The negotiation of a treaty or treaties to make effective those 
provisions of the treaties signed at Washington on December 20, 1907, 
which experience has shown to be effective in maintaining friendly re- 
lations and cooperation among the Central American States. 

2. Measures whereby, in view of the achievements accomplished with 
regard to the limitation of armaments by the Powers participating in 
the conference at Washington in 1921, the Central American States may 
carry on this endeavor and set an example to the world and above all 
to the Powers of this hemisphere, by adopting effective measures for the 
limitation of armaments in Central America. 

3. The working out of a plan for setting up tribunals of inquiry when- 
ever any disputes or questions regarding the proposed treaty or treaties, 
which can not be settled by diplomatic means, shall unfortunately arise 
between any two or more of the countries. 

4, Any other questions which the countries represented at the*con- 
ference unanimously desire to consider. 


' The conference met as planned, December 4, 1922, and was opened in the 
presence of the entire diplomatic corps accredited to Washington. Secretary 
of State Hughes was appropriately asked to take the chair, and to act as the 
presiding officer of the conference. In the course of his address he said,? 


With your permission, I desire to emphasize the fact that, as the 
separate treaty establishing the Central American Court of Justice was 


2 Bulletin of the Pan American. Union, January 1923, p. 2-3. 
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terminated in 1917, it is most important that adequate provision now 
be made for appropriate arbitral disposition of controversies and that 
suitable methods be devised for carrying out the fundamental purpose of 
existing treaties in securing a basis for a lasting and just accord. 

It is also earnestly hoped that means may be found at least to curtail, 
and if possible to end, unnecessary and unproductive outlays, as there 
can be no stability or progress in the absence of a sound economic basis. 
* You are blessed with the riches of natural resources; you command 
the conditions of orderly development and widespread contentment; 
you have the opportunity of fostering mutual relations which will pro- 
mote the security of each of your Republics without depriving it of any 
of its natural advantages; you have the good will and friendship of all 
Powers. It is our earnest hope that this conference may register your 
high and effective resolve to put an end to strife which impoverishes and 
to bring to naught all attempts to fomenz mutual distrust; and thus that 
it may afford that sense of national security and repose and of true 
fellowship between peoples by which you may each realize to the fullest 
extent the blessings of your national heritage. 

In ali that you may endeavor to this end you have the assurance of 
the interest and cooperation of the Government of the United States. 


Interesting addresses were made by the chairman of each of the Central 
American delegations, and the conference organized itself for work and 
settled down to the difficult tasks which confronted it. It adjourned on 
February 7, 1923, with twelve treaties and conventions and three protocols 
to its credit. These treaties, conventions and protocols, which are reprinted 
textually in the supplement to this JOURNAL, pp. 70-132, are enumerated and 
analyzed in what may be considered an official statement, inasmuch as it ap- 
pears in the official Bulletin of the Pan American Union, in the archives of 
which Union the original of each of these documents is to be deposited. For 
the convenience of the reader this résumé is given, rather than a more elabo- 
rate and detailed account of an unofficial nature, 


TREATIES AND CONVENTIONS BETWEEN THE FIVE CENTRAL AMERICAN REPUBLICS, 


(a) General Treaty of Peace and Amity. 


This treaty contains those provisions of the Treaty of Peace and Amity of 1907 which have 
been found to be of practical value in furthering the maintenance of friendly relations be- 
tween the Central American States. It contains, likewise, certain additional provisions 
which the conference believes will be of value in the promotion of those aims. The following 
are among its chief features: The recognition by the Central American Republics that their 
first duty is the maintenance of peace; the declaration of the five Republics that the violent 
or illegal alteration of the constitutional organization in any one of them is a menace to the 
peace of all and the assumption by each Republic of the obligation not to recognize in an- 
other a government resulting from a coup d’état or a revolution against a recognized Govern- 
ment, or from the election to power of a person disqualified by the Constitution from being 
elected; the obligation, in case of civil war, not to intervene in favor of or against the Govern- 
ment of another Republic; the obligation to seek constitutional reforms which would make 
impossible the reelection of the President or Vice President; the obligation on the part of 
each Government not-to intervene in the internal poLtical affairs of any other Republic and 
not to permit within its territory the organization of revolutionary movements against the 
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recognized Government of any other Central American Republic; and, finally, the a 
not to enter into secret treaties. 


(b) A Convention for the Establishment of an International Central American Tribunal. 

This convention replaces the Convention of 1907, establishing the Central American Co 
of Justice. It provides for the establishment of an international tribunal, to which shall 
submitted all controversies arising between the Central American Republics which it | 
not been found possible to settle through diplomatic channels or by other pacific mea 
provided that such controversies do not affect the sovereign and independent existence 
the nations concerned. 


(c) A protocol affecting the Convention Relative to the Establishment of an Internatio: 
Central American Tribunal between the Republics of Guatemala, El Salvador, Hondur 
Nicaragua, and Costa Rica. 

This protocol contains a declaration by the signatory powers regarding the applicatior 
paragraph 2 of Article 63 of Annex A of the Convention providing for the Establishment 
an. International Central American Tribunal. 


(d) A Convention for the Limitation of Armaments. 

In this convention the Governments of Guatemala, El Salvador, Honduras, Nicarag 
and Costa Rica agree to limit the number of enlisted men in their standing armies a 
national guard in accordance with the following schedule: 


Guatemale n tea Viele slesisve Gh viel sain Solemn Sd a a lees 5,200 
EL SalvadOrs d a cea aaec since dana ANAE 4,200 
Honduras; esat neal og eens Lee oe ances acts Bae aoa em 2,500 
Nicaraguareio dea apo miee Be cee erat ea Pew Nae Wane Ligases 2,500 
Costa: Rica. eeo as cians setae 2 stip a a adele REE GY wee e 8 2,000 


This limitation is to continue in force for five years. 

The convention further provides that the contracting parties bind themselves to establ: 
a national guard organized in accordance with the most efficient modern method, and : 
this purpose will consider the employment of foreign officers as instructors. 

The contracting parties further agree not to export or permit the exportation of arms 
munitions or any other kind of military stores from one Central American Republic 
another; to limit the number of aircraft which can be used in time of war to 10; and ag 
to acquire no warships. Finally, the contracting Governments agree to agree that th 
will furnish one another, semiannually during the life of the convention, full reports on t 
measures adopted by each Government for the execution of this convention. 


(e) A Convention for the Establishment of Permanent Central American Commissions. 


This convéntion provides that two permanent national commissions, one 2 commissi 
on finance and one a commission on means of communications, will be established in ea 
Republic for the purpose of preparing practical plans for economic reform and for the ec 
struction of public works, All the national commissions will hold a general reunion ea 
year and the recommendations adopted at these general meetings will be carried into effe 
so far as may be possible by the Governments concerned. The commissions on finance wv 
deal with questions concerning the revision of customs tariffs, the adoption and carryi 
through of banking reforms, the revision of the fiscal systems, and the study of efficie 
systems of control of expenditures and public accounting. The commissions on commu 
cations will be concerned with the question of railroad communication between the capit: 
of the Republics, the construction of automobile roads to connect the capitals and importa 
centers of production throughout Central America, and the study of the legislation requir 
to authorize the construction of the railroad or roads connecting one Republic with t 
others. 
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(f) An Extradition Convention.- i 


Since experience has shown that the extradition ecnvention as concluded by the Central 
American Republics in 1907 has been of great practical value, few changes have been made 
aerein. With a few minor amendments, the present convention contains virtually the same 
provisions as the convention of 1907. 


(g) A Convention Relative to the Preparation of Prozects of Electoral Legislation. 


This convention provides that a commission shall be appointed by each Central American 
Government to meet with the commissions appointed by the other contracting Govern- 
ments and prepare the project of an electoral law, guaranteeing, so far as possible, the free 
exercise of popular suffrage. This project of law is to be adapted to the constitutional and 
special requirements of each Government and, with the modifications required, is then to 
oe submitted by the Governments concerned to their respective legislatures for approval. 


(h) ‘A Convention for the Unification of Protective Laws for Workmen and Laborers. 


This convention constitutes an agreement betweer: the five Republics to pass legislation 
which will embody the following provisiotis among ovhers: 

The prohibition of the enforcement on judicial order of the performance of labor contracts 
by physical compulsion; the prohibition of the employment in any kind of labor, during 
school hours, of children under 15 years of age who have not completed their common-school 
education, or the employment in factories or industrial establishments of children under 12 
years of age; the securing to workmen and laborers of one day of rest each week; the estab- 
lishment of compulsory workingmen’s insurance; and the establishment of Government 
amployment agencies for the relief of the unemployed, 


- (i) A Convention for the Establishment of Stations for Agricultural Experiments and Animal 
Industries. 

This convention has for its object the establishment in each Republic of a practical 
2xperimental station wherein the attempt will be made to arrive at more efficient methods 
for the cultivation of the natural products of each Republic. Information regarding the 
work carried on in each station so established will be communicated to one another by the 
signatory powers. 


(j) A Convention for the Reciprocal Exchange of Central American Students. 

By the terms of this convention each Government agrees to place at the disposal of each 
of the other Central American Governments six sckolarships in its official institutions of 
learning, preference being given to those in which agriculture, mining, and arts and trades 
are taught. Each Government agrees to make use of these scholarships and to pay the 
expenses of the students whom it may designate to fll them. 


(k) A Conzention on the Practice of the Liberal Professions, 


This convention provides for the reciprocal recognition of professional degrees acquired by 
Central American citizens in any one of the contracting Republics. : 


CONVENTION BETWEEN THE REPUBLICS OF GUATEMALA, EL SALVADOR, HONDURAS, 
AND NICARAGUA, 


(1) A Convention for the Establishment of Free Trade. 

This convention establishes by its terms, with certain restrictions, free trade between the 
signatory powers in the articles produced or mantifactured within such Republics. 

Article IV of this convention provides that should the Republic of Costa Rica later decide 
to become a party to the present convention, it will be so considered upon notification by 
the Government of Costa Rica of its adherence to the convention to the foreign offices of the 
contracting powers. 
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CONVENTION BETWEEN THE UNITED STATES OF AMERICA AND THE REPUBLICS OF GUATEMALA, 
EL SALVADOR, HONDURAS, NICARAGUA, AND COSTA RICA. 


(m) A Convention for the Establishment of International Commissions of Inquiry. 
` This convention is, in general, a unification of the conventions which the Government of 
the United States concluded with the Governments of Guatemala, El Salvador, Honduras, 
Nicaragua, and Costa Rica in 1913 and 1914, establishing international commissions of 
inquiry. The purpose of this convention is to make it possible, whenever two or more of 
the contracting parties have failed to adjust by pacific means a controversy originating in 
some difference of opinion regarding questions of fact relative to failure to comply with the 
provisions of any of the treaties or conventions existing between them, and when the con- 
troversy affects neither their sovereign and independent existence, nor their honor, nor their 
vital interests, for the parties involved in the dispute to submit such controversy to a com- 
mission of inquiry with the object of facilitating settlement of the dispute by means of an 
impartial inquiry into the facts. The reports of the commissions of inquiry, however, will 
not have the value or force of judicial decisions or arbitral awards. 

The commissions are given the power to fix the status in which the parties to the con- 
troversy must remain pending the rendering of the report of the commission, This report 
must be published within three months from the date of the inauguration of the commission, 


(n) A PROTOCOL CONCLUDED BETWEEN THE UNITED STATES OF AMERICA AND THE REPUBLICS 
OF GUATEMALA, EL SALVADOR, HONDURAS, NICARAGUA, AND COSTA RICA. 


"In this protocol the Government of the United States declares its full sympathy with the 
purposes of the convention entered into between the Governments of Guatemala, El Sal- 
vador, Honduras, Nicaragua, and Costa Rica for the establishment of an international 
.Central American tribunal, and states its willingness to designate fifteen of its citizens to 
be available for service on the tribunals which may be created in accordance with the terms 
of this protocol. 


(0) A DECLARATION BY THE DELEGATION OF GUATEMALA, EL SALVADOR, HONDURAS, NICA- 
RAGUA, AND COSTA RICA. 


To the effect that the Spanish text of the treaties and conventions concluded between the 
Republics of Central America in the present conference is the only authoritative text. 


` It is to be remembered that the conference was of the Central American 
' Republics; that it was invited to meet in Washington by the Government of 
the United States and that therefore it was under the auspices of that govern- 
ment. The precedent of the Central American Conference of 1907 was 
followed in this regard, with the difference that the United States acted as 
sole host in 1923, whereas for the earlier conference the United States and 
Mexico were joint sponsors, and the representatives of the United States and 
Mexico participated in the proceedings, although their governments were not 
contracting parties. The practice having justified itself, was repeated. The 
United States was represented by Secretary Hughes and the Honorable 
Sumner Welles. To the Convention for the Establishment of International 
Commissions of Inquiry, the United States is a party and its delegates there- 
fore signed. The United States is likewise a signatory of the Protocol, by 
which it agrees to designate fifteen of its citizens to serve in the International 
Central American Tribunal. Otherwise, the United States was an interested 
observer, not a contracting party. 


\ 


fas 
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The representatives of the Central American Republics who had the honor 
to affix their signatures to the various treaties, conventions and protocols 


were. 
Guatemala 


Señor Don Francisco Sánchez Latour 
Señor Lic. Don Marcial Prem 
Salvador 

Señor Dr. Don Francisco Martínez Suárez 

Señor Don J. Gustavo Guerrero 
Honduras 

Sefior Dr. Don Alberto Uclés 

Señor Don Salvador Córdova 

Señor Don Raúl Toledo López 
Nicaragua ` 

Señor Don Emiliano Chamorro 

Señor Don Maximo H. Zepeda 

Señor Don Adolfo Cárdenas 
Costa Rica 

Sefior Don José Andrés Coronado 

Sefior Dr. Don Octavio Beeche 


After the signing of the treaties, conventions and protocols the chairman of 
each delegation addressed his felicitations to the chairman of the conference 
and expressed satisfaction with the labors of the conference, to which the pre- 
siding officer, Secretary Hughes, replied in a single and admirably-turned 
address, the substance of which he himself compressed within a sentence, 
“The success of your deliberations has even exceeded expectation, and once 
more have been demonstrated the possibilities of friendly cooperation.’’! 
James Brown Scorr. 


THE SETTLEMENT OF THE BRITISH DEBT TO THE UNITED STATES 

On February 28, 1923, President Harding approved an Act of Congress 
which authorized the settlement of the indebtedness of the United Kingdom 
of Great Britain and Ireland to the United States, as follows: 


Principal of notes to be refunded................ $4,074,818,858.44 
Interest accrued and unpaid up to December 15, 
1922, at the rate of 44 per cent............... 629,836,106 .99 


5,704,654,465 .43 
Deduct payments made October 16, 1922, and 
November 15, 1922, with interest at 4} per cent 


thereon to December 15, 1922................ 100,526,379 .69 
4,604,128,085.74 
To be paid in cash... 2... eee ee eee eens 4,128,085 . 74 


Total principal of indebtedness as of De- 
cember 15, 1922, for which British Gov- 
- ‘ernment bonds are to be issued to the 
United States Government at par......... 4,600,000,000.00 


1 Bulletin of the Pan American Union, March 23, 1923, p. 228. 
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The principal of the bonds shall be paid in annual installments on a 
fixed schedule, subject to the right of the British Government to make 
these payments in three-year periods. The amount of the first year’s 
installment will be $23,000,000 and these annual installments will in- 
crease with due regularity during the life of the bonds until, in the 
sixty-second year, the amount of the installment will be $175,000,000, 
the aggregate installments being equal to the total principal of the debt. 

The British Government shall have the right to pay off additional 
amounts of the principal of the bonds on any interest date upon ninety 
days’ previous notice. 

Interest is to be payable upon the unpaid balances at the following 
rates, on December 15 and June 15 of each year: At the rate of 3 per 
cent per annum payable semiannually from December 15, 1922, to 
December 15, 1932, thereafter at the rate of 34 per cent per annum 
payable semiannually until final payment. 

For the first five years one-half the interest may be deferred and 
added to the principal, bonds to be issued therefor similar to those 
of the original issue. 

Any payment of interest or of principal may be made in any United 
States Government bonds issued since April 6, 1917, such bonds to be 
taken at par and accrued interest! 


The Act was passed in the form of an amendment to the Act of February 
9, 1922, “to create a commission authorized under certain conditions to 
refund or convert obligations of foreign governments held by the United 
States of America”. The Act of February 28, 1923, was passed in the form 
of an amendment to the previous act for the reason that the latter limited 
the authority of the commission to extend the time of maturity of the bonds 
or other obligations to be refunded beyond June 15, 1947, or to fix the rate 
of interest at less than 43 per centum per annum. The settlement approved 
by Congress extended the maturity of the bonds for sixty-two years and 
reduced the rate of interest to 3 per cent per annum for the first ten years and 

z per cent thereafter until final payment. 

The reasons which led to these changes in the terms of settlement from 
those authorized by the Act of February 9, 1922, are stated in the report of 
the World War Foreign Debt Commission created under that Act concluded 
on February 3, 1923, and submitted by President Harding to Congress on - 
February 7, 1923, as follows: 


. The President: 


The World War Foreign Debt Commission created under the act of 
Congress approved February 9, 1922, having received the mission 
appointed by the British Government to consider the funding of the 
demand obligations of that Government held by the United States, 
reports as follows: 

The British Government designated as its representatives the Right 
Honorable Stanley Baldwin, Chancellor of the Exchequer, and Mr. 
Montagu Norman, the governor of the Bank of England, who have 
conferred with the commission in Washington and presented facts re- 


1 Public No, 455, 67th Cong. 


EDITORIAL COMMENT (i : 321 


lating to the position of the British Government. The commission has 
also met frequently in separate sessions and has given the fullest con- 
sideration to the problems involved in the funding of the British debt 
to the United States. It became manifest at the outset that it would 
not be possible to effect an agreement for funding within the limits of | 
the act approved February 9, 1922, and the commission has, therefore, 
considered the practicability of a settlement on some other basis, and 
though it has not been able, in the absence of authority under the law, 
to conclude negotiations, it unanimously recommends for submission 
to Congress a settlement with the British Government, as follows: 


{Here follow the terms of settlement as above quoted.] 


The commission believes that a settlement of the British debt to the . 
United States on this basis is fair and just to both Governments, and 
that its prompt adoption will make a most important contribution to 
international stability. The extension of payment, both of the prin- 
cipal and interest, over a long period will make for stability in exchange 

- and promotion of commerce between the two countries.. The payment 
of principal has been established on a basis of positive installments of 
increasing volume, firmly establishing the principle of repayment of 
the entire capital sum. The payment of interest has been established 
at the approximately normal rates payable by strong governments over 
long terms of years. 

It has not been the thought of the commission that it would be just 
to demand over a long period the high rate of interest naturally main- 
tained during the war and reconstruction, and that such an attempt 
would defeat our efforts at settlement. Beyond this the commission 
has felt that the present difficulties of unemployment and high taxation 
in the United Kingdom should be met with suitable consideration during 
the early years, and therefore-the commission considers it equitable and 
desirable that payments during the next few years should be made on 
such basis and with such flexibility as will encourage economic recu- 
peration not only in the countries immediately concerned but through- 
out the world. 

This settlement between the British Government and the United 
States has the utmost significance. It is a business settlement fully 
preserving the integrity of the obligations, and it represents the first 
great step in the readjustment of the intergovernmental obligations 
growing out of the war. 

Respectfully submitted. : 

A. W. MELLON, Chairman. 
CHARLES E. Hueuss. 

. HERBERT Hoover. ` 
REED Smoor. i 
TuEopoRE E. BURTON.? 


. In recommending to Congress its approval of the settlement, which had 
already been approved by the British Cabinet after consideration in two 
` Cabinet sessions, President Harding, in a personal address to the Senate and 
House in joint session on February 7, 1923, stated, among other things: 


2 Congressional Record, February 7, 1923. 
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The call of the world today is for integrity of agreer 
of covenants, the validity of contracts. Here is the f 
war-clouded skies in a debt-burdened world, and th 
ment of one great nation to validate its financial plec 
its obligations in the highest sense of financial hono 
wide-spread clamor for the cancellation of World 
fancied but fallacious contribution toward peace—a | 
to the lands of debtor nations but insistent among 
people—the British commission came to make acknc 
debt, to put fresh stamp of approval upon its validit 
terms for its repayment. 


Although there was some criticism in Great Britain oi 
settlement before they were formally approved by the 
Chancellor of the Exchequer Baldwin, one of the two Briti 
who negotiated the settlement in America, is reported ` 
Press to have made the following statement at a dinner , 
in London by the Pilgrims on February 28 last: 


The debt funding commission could not have dea 
competent, more fair or more desirous of helping 
; . I would only say of the debt that we stand 
we have always done, and as America stands, for th 
tracts. We have concluded with America the firs! 
peace. We are glad to have done it. We made a f 
have been fairly met, and we all rejoice that it has t 


As pointed out by President Harding in the quotation 
settlement puts an end to the clamor which originated in 
Conference and has been revived on the slightest pretext 
cancellation of the inter-Allied indebtedness, provided ' 
would forego the amount owing to her without any set-c 
source. 

At the Pilgrims dinner referred to above, the Americar 
Honorable George Harvey, who had just returned from 
presumably therefore spoke with the approval of the Ame: 
took occasion, in felicitating the two countries upon the ¢ 
which he pronounced “the first conclusive settlement of a 
problem since the armistice”, to try to remove certain 
upon the question of the debt. Recalling the official ste 
by the British Government in the so-called Balfour note | 
that “under the arrangement arrived at, the United Stat 
stance, if not in form, that, though our Allies were to sp 
was only on our security that they were prepared to lend i 
reported to have said: “Great Britain was never asked 


3 Congressional Record, February 7, 1923. 
4 Washington Star, March 1, 1923. 


never did guarantee the payment of a single dollar loaned by the 1 
States for the use of any country other than Great Britain herself” ia 
expressed the opinion that at some suitable time “the British Gover 
will, with equal formality and no less explicitness, remove the misapp 
sion created by this unfortunate allusion”’.® 

This public request of the American Ambassador for an official dise 
by the British Government of the Balfour note of August 1, 1922, w 
subject of a statement read by the Earl of Balfour in the House of 
on March 8, 1923, in which he defended the objectionable passage 
note of August 1 as follows: 


The essential facts of the case are as follows: Up to America’s 
into the war the burden of financing those Allies who could no 
quately finance themselves fell mainly, though not wholly, upc 
country, and the most anxious and difficult part of our financial { 
those early years of the war was that of finding dollars in A: 
wherewith to pay the American producer for war material requi: 
ourselves and our friends. Of course this state of things was cl 

_by America’s entry into the war, but her belligerency, which cl 
so much, naturally could not diminish the demand for Americe 
material in Europe. . But through the operation of loans, it mc 
doubtedly did diminish most materially the difficulty of paying f 
war material. Now the way the system worked was this in es 
the American Government borrowed in America. Out of these ir 
loans the American producer was paid, and one or the other 

- European belligerents, not necessarily the belligerent who was 
the material, became liable to the United States Treasury f 
amount of the loan. Now how did this work out as between t) 
ferent nations concerned? In some cases the loan was a direct tr 
tion between the United States and some particular Allies, s 
France and Italy, and this is the origin of that international ind 
ness between this country and America to which in the course 
speech the American Ambassador particularly refers. But ou: 
the case of Great Britain is not so simple. It was complicated 
fact that, unlike other European belligerents, we were straini 
credit to finance our friends, and that, unlike America, we were r 
very large purchases on our account, ‘of goods which we had to i 
from overseas—in other words, goods which we imported from Ar 
Our case, you will observe, was thus differentiated, broadly spe 
both from the case of the other European belligerents and the ı 
America herself. 

Your lordships will see that we had, as it were, two tasks throw: 
us. Hither of these tasks we could have accomplished without 
ance and without external borrowing, but we were not in a p 
to.accomplish both at the same time—a fact which surely need sı 
nobody who remembers the enormous loans which we had alread; 
to other nations before America came into the war, and wh: 
continued to make afterwards. In these circumstances, the - 
Government suggested to the Government of the United State 


ë Washington Star, March 1, 1923. 
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the latter should relieve us of the first of these two tates other 
words, that as we had borne the main burden of financing Européan : 
Allies in the earlier yeats of the war, America, who came in fresh into . 
the great struggle, might relieve us of that part, of our difficulties, and 
we assured her that, in these circumstances, we should be able to find 
all the dollars necessary for purchasing our war material without bor- 
. rowing from her or from anybody else. We could find them out at our 
own resources, our own taxation, and out-of our own internal loans. 
If the United States Government had seen its way to adopt this plan * 
there need, of course, have been no loan from America to Britain, many 
"controversies would have been avoided, and international engagements . 
“would have followed another course.. But for reasons which I am the- 
. last person to question, and which I doubt not were amply sufficient,. 
‘the American Government declined to adopt our proposal, and the 
double burden, the character of which I have endeavored to describe to 
` your lordships, was still borne by this country.° ʻ 


In other words, bared of its circumlocution, the Earl of Balfour’s state- ~ 
‘ment explained that after the United States entered the war the British - 
.Government, which had the double task. of continuing financial aid to -its 
Allies. and of providing for its own necessities, requested the American 
Government to relieve it of the former burden so-that.it might take care of 
„the latter without borrowing from the United States; that the United States. 
declined to accept the British proposal, but that, notwithstanding America’ S- 
refusal to assume Great Britain’s share of financing the Allies, the American 
. Joans to.Great Britain should be regarded as having been made to the Allies 
upon British security! We fear that we are getting confused in our logic 

and think it advisable to leave further reasoning to our readers. 

As an aid in throwing light on the situation referred to in the Earl of 
Balfour’s statement, we quote the following extract from a letter from Mr. 
‘Albert Rathbone, Assistant Secretary of the United States Treasury, written 
from Paris on November 18, 1919, addressed to Mr. B. P, Blackett, of the 2 
_ British Treasury, in London? 


You will recall that the reply of the Secretary of the Treasury to the 
then Chancellor’s communication, in- which he referred to the British 
Treasury acting as a conduit pipe, was delivered to Lord Reading in 
the late spring or early summer of 1918. This reply reviewed the . 
situation and definitely refused to make reimbursement to your govern- 
ment for any of its expenditures for France within the British Empire 
or for all of its like expenditures for neutral purchases. This formal 
statement of the position of the United States Treasury was in effect 

‘a restatement of the position that had been taken during the previous 
‘months, as to which the representatives in Washington of the. British i 
Treasury had been fully informed.’ . 


¢ London Times, March 9, 1923, p.7. For a discussion of the contents of the Balfour:note 
_of August 1, 1922, see editorial comment in this JOURNAL for October, 1921, Vol. 16, No. 4, . 
`p. 611, ae 
E Senate Document, No. 86,67th Cong. 24 sess. entitled Loans to Foreign Government p. 67." 


"EDITORIAL COMMENT © < >o 0o 325 


In other words, the British RE E ‘sought apace from 

z America for money advanced by Great Britain to its Allies and apent within 
the British Empire? 

_ The reason why the United States declined the British proposal to iere 

that Government from financial support of the Allies was a very good one, 

namely, because the United States was also financing the same Allies and ad- 

-vanced them $6,000,000,000 in addition to the $4;000,000,000 advanced to 

Great’ ‘Britain. 

The Earl of Balfour's attempted ‘defense of the statement in tia note 
objected to by Ambassador Harvey caused considerable adverse comment 
- in the United States, especially. from the American. officials who ‘were in 
office at the time the loans were made. 

The Honorable William G. McAdoo; Secretary of the Treasury during 
the war, is reported to have said in a statement to the Associated Press on 
“March 10, 1923: 


Loans to the Allied Governments were made through me as Secretary 
of the Treasury atthe time. In my discussions with Lord Balfour, who. 
was head of the British mission which visited this country in May, 1917,. 
it was never suggested or intimated by me or by him that Great Britain 
should assume any responsibility whatever for loans the United States. 

-might make to other governments than Great Britain. Every loan _ 
made to Great Britain, to France, to Italy and to Belgium was made 
-upon the faith and credit of each, respectively, and-independently of 
the other except in so far as intelligent effort was made to distribute 
the available credits among them in such a way as would best secure. 

“their effective use for the war purpose.” 


. 8 Further light on the British idea of what the United States should do financially after it. 
- entered the war is given in the following extracts from Senate Document, No. 86, 67th Cong. K 
“ 2d sess., entitled Loans to Foreign Governments: 

Under date of December 4, 1918, Mr. Laughlin, of the American. Embassy in London, 
cabled to the Secretary of State that-“Keynes [a British Treasury. representative] has sug-. 
gested in several conversations theory that future aid to Allies should now be taken over by 
us.so that as nearly as possible our loans to Allies should equal those of the British. . This 

_ thought appears also in letter from the Chancellor to me received today” (p. 17). 

‘On the following day, December 5, 1918, Mr, Norman H. Davis, Special United States 
. Commissioner of Finance in Europe, wrote to the Honorable Albert Rathbone, Assistant 
` Secretary of the- Treasury, as follows: 

“Tn discussing the question of relief to Belgium and Serbia, Keynes told me substantially 
that he had changed from his original idea of dividing the financial assistance into three 
parts, because in view of the fact that they have advanced considerably more than we have 
- to these countries, we should be willing to finance practically all of the relief.” I told him 
that we might, be willing to finance the relief to the extent of the supplies furnished from the 
United States, but it would not be because they had advariced more or less to these countries 
than we have, and that we would not even,discuss any arrangements on the basis of what 
_ they had done before we came into the war, nor should we take the position that the war 
. -should be continued for a year or two-in order tò enable us to Joan as much to the other 
” Governments as the British had loaned them” (p. 18). : 
` 2 Washington Post, March 11, 1928. 
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This statement of Mr. McAdoo was supported by public 
by Mr. Oscar T. Crosby and Mr. R. C. Leffingwell, Assisi 
the Treasury during the war, who assisted Mr. McAdoo 
tiations.” 

In approving the settlement of the British debt, Cor 
the Act of February 28, 1923, provision for making simila: 
other governments which are debtors of the United State 

Settlements with other governments indebted to > 
are hereby authorized to be made upon such terms a 


created by the Act approved February 9, 1922, may 
subject to the approval of the Congress by Act or joi 


It should be observed, however, that any such settlem 
specifically approved by Congress. 
Gro 


THE JUDICIAL SETTLEMENT OF DISPUTES BETWEEN STATES 
UNION 


In the year 1919 there appeared two large and weighty v 
decisions of the Supreme Court in suits between States, 
would say, in their individual capacity and States in their 
meaning thereby these United States. From that date tc 
is to say in the course of five years, no less than twenty-ei 
States, or phases of such, have been filed or passed upor 
Court. This impressive list is as follows: 


State of New York v. State of New Jersey and Passaic Vall 
missioners (249 U. S. 202), 1919. 

State of Tennessee v. State of Arkansas et al (249 U.S. 5& 
April 14, 1919. Per curiam (Bill dismissed with costs fc 

State of Arkansas v. State of Mississippi (250 U.S. 39), 191 
19, 1919. 

State of Minnesota v. State of Wisconsin (252 U. S. 27: 
March 8, 1920. 

State of Arkansas v. State of Mississippi (252 U. S. 344), 

State of Oklahoma v. State of Texas (252 U. S. 372), 192C 

State of Pennsylvania v. State of West Virginia (252 U. S 
U.S. 620), 1921. 

State of Oklahoma v. State of Texas (253 U. 8. 465), 192C 

State of Georgia v. State of South Carolina (253 U. S. 477 

State of Minnesota v. State of Wisconsin (254 U.S. 14), 1 

State of Oklahoma v. State of Texas, United States, Inte 
280), 1920. 


10 The Post and the Siar, Washington, March 10, 19 
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State of Oklahoma v. State of Texas, United States, Intervener (254 U. S. 
603), 1921. 

State of Oklahoma v. State of Texas (254 U. S. 609), 1920. 

State of Oklahoma v. State of Texas (254 U.S. 615), 1920. 

State of Arkansas v. State of Mississippi (256 U. S. 28), 1921. 

State of Oklahoma v. State of Texas, United States, Intervener (256 U. S. 
70), 1921. Decided April 11, 1921. 

State of North Dakota v. State of Minnesota (256 U. S. 220), 1921. 

State of New York v. State of New Jersey and Passaic Valley Sewerage Com- 
missioners (256 U. S. 296), 1921. Decided May 2, 1921. 

State of Oklahoma v. State of Texas, United States, Intervener (256 U.S. 
602), 1921. 

State of New York et al. v. United States, Clark et al, constituting the Inter- 
state Commerce Commission (257 U. S. 591), 1922. Decided February 
27, 1922. 

State of Oklahoma v. State of Texas, United States, Intervener (257 U. 8. 
308, 609, 611, 616, 621), 1921. No. 20, original—Oct. Term, 1921. Partial 
decree June 5, 1922. No. 18, original—Oct. term 1922. Decided Jan. 15, 
1923. 

State of Georgia v. State of South Carolina (257 U. S. 516), 1922. Decided 
Jan. 30, 1922. 

State of Minnesota v. State of Wisconsin (258 U. S. 149), 1922. 

State of Wyoming v. State of Colorado. No. 3. Original—Oct. term, 1921. 
Opinion of court delivered June 5, 1922. Modified final decree Oct. 9, 
1922. 

State of Ohio v. State of West Virginia (257 U. S. 620), 1921. 

State of Oklahoma v. State of Texas, United States, Intervener. No. 20, Orig- 
inal. (258 U. S. 574). Decided May 1, 1922. 

State of Oklahoma v. State of Texas, United States, Intervener. Partial de- 
cree relating to State boundary. March 12, 1923. No. 18, Original— 
October term, 1922. 

State of Oklahoma v. State of Texas, United States, Intervener. Supplement 
to Partial decree of June 5, 1922. March 12, 1923. No. 18, Original— 
October term, 1922. 


It would require more space than that allotted to an editorial comment to 
state adequately the nature and character of these various suits. It has been 
thought, however, that the mere printing of the list would be timely, in view 
of Secretary Hughes’ statement to the President under date of February 
17th, inclosed in President Harding’s message to the Senate under date of 
February 24, 1923, requesting the approval of that body to the proposal that 
United States become a party to the Permanent Court of International Justice 
upon a footing of equality with the members of the League of Nations, with- 
out, however, entering the League? Itis not the purpose of the present com- 


1 For the texts of these documents see, infra, pp. 331-338. 
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ment to argue the matter; President Harding has stated the desire on the 
part of the present administration to adhere to the court, and Secretary 
Hughes has stated a method. It is only to call attention to the fact that 
in a Union of States with a Court of States controversies frequently arise 
which are submitted to and decided by that court to the satisfaction of all 
parties concerned. The various cases which have been decided, and those 
which have been submitted to the Supreme Court within the past five years, 
demonstrate that a Permanent Court of International Justice need not be an 
empty or an idle court, if only the parties to its creation are animated by 
good will and the desire to settle the controversies, which arise among them, 
by the principles of justice which obtain in every nation making a pretense to 
civilization. 
James Brown Scorr.. 


JAPANESE AND HINDU NATURALIZATION IN THE UNITED STATES 


It was only in November of last year that a final decision of the Supreme 
Court was had upon the question whether a Japanese subject can, under the 
present naturalization laws, become a citizen of the United States. Of 
course, the children of Japanese, born in the United States, are native-born 
citizens, by authority of the Fourteenth Amendment of the Constitution and 
the interpretation which has been put upon it in the case of United States v. 
Wong Kim Ark, (169 U. S. 649), decided in 1898. In re Young (198 Federal 
Reporter, 715), decided in 1912, it was held that a Japanese subject could not 
be naturalized in the United States. Judge Cushman, of the District Court 
of Washington, said in the course of his opinion, 

The term “white person” must be given its common or popular mean- 
ing. As commonly understood, the expression includes all European 
races and those Caucasians belonging to the races around the Mediter- 
ranean Sea, whether they are considered as “fair whites” or “dark 
whites,” as classified by Huxley, and notwithstanding that certain of 
the southern and eastern European races are technically classified as of 
Mongolian or Tartar origin. 

It is just as certain that, whether we consider the Japanese as of the 
Mongolian race, or the Malay race, they are not included in what are 
-commonly understood as “white persons,” 


The decision of the Supreme Court in Ozawa v. United States (No. 1, 
October Term 1922), decided November 18, 1922, has set that question at 
rest. It was a hard case, for Ozawa had resided in the United States for a 
period of twenty years; he was a graduate of the Berkèley High School; had 
studied nearly three years in the University of California and educated his 
children in American schools. Nor was this all. His family has attended 
American churches, and English is the language of his home. As Mr. Justice 
Sutherland put it in delivering the unanimous opinion of the court, “That 
he was well qualified by character and education for citizenship is con- 
ceded.” > The question was, and is, whether a Japanese subject is eligible 
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under Section 2169, Title 30, of Revised Statutes, which reads, “The pro- 
visions of this title shall apply to aliens, being free white persons and to aliens 
of African nativity and to persons of African descent.” 

The question is, therefore, whether an alien of Japanese blood isa akip per- 
son within the contemplation of the statute. It is unnecessary to follow the 
reasoning of the learned justice, as the entire opinion has been printed in the 
Journal for January 1923.! A portion, however, of the opinion must be quoted, - 


The question then is, Who are comprehended within the phrase “free 
white persons?” Undoubtedly the word “free” was originally used in 
recognition of the fact that slavery then existed and that some white 
persons occupied that status. The word, however, has long since 
ceased to have any practical significance and may now be disregarded. 

We have been furnished with elaborate briefs in which the meaning 
of the words “white person” is discussed with ability and at length, 
both from the standpoint ‘of judicial decision and from that of the 
science of ethnology. It does not seem to us necessary, however, to 
follow counsel in their extensive researches in these fields. It is suf- 
ficient to note the fact that these decisions are, in substance, to the effect 
that the words import a racial and not an individual test, and with this 
conclusion, fortified as it is by reason and authority, we entirely agree. 
Manifestly the test afforded by the mere color of the skin of each in- 
dividual is impracticable as that differs greatly among persons of the 
same race, even among Anglo-Saxons, ranging by imperceptible gradu- 
ations from the fair blond to the swarthy brunette, the latter being 
darker than many of the lighter hued persons of the brown or yellow 

_ races. Hence to adopt the color test alone would result in a confused 
overlapping of races and a gradual merging of one into the other, without 
any practical line of separation. Beginning with the decision of Circuit 
Judge Sawyer, in In re Ah Yup, 5 Sawy. 155 (1878), the federal and 
state courts, in an almost unbroken line, have held the words “white 
person” were meant to indicate only a person of what is popularly 
known as the Caucasian race. .” . . With the conclusion reached 
in these several decisions we see no reason to differ. -. 

The determination that the words “white person” are synonymous 
with the words “a person of the Caucasian race” simplifies the problem, 
although it does not entirely dispose of it. Controversies have arisen 
and will no doubt arise again in respect of the proper classification. of 
individuals in border line cases. The effect of the conclusion that the 
words “white person” means a Caucasian is not to establish a sharp line 
of demarcation between those who are entitled and those who are not 
entitled to naturalization, but rather a zone of more or less debatable 
ground outside of which, upon the one hand, are those clearly eligible, 
and outside of which, upon the other hand, are those clearly ineligible 
for citizenship. Individual cases falling within this zone must be deter- 
mined as they arise from time to time by what this court has called, in 
another connection (Davidson v. New Orleans, 96 U. S. 97, 104) “the 
gradual process of judicial inclusion and exclusion.” . 

The briefs filed on behalf of appellant refer in complimentary terms 
to the culture and enlightenment of the Japanese people, and with this 
estimate we have no reason to disagree; but these are matters which 


1 Page 151. 
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cannot enter into our consideration of the questions here at issue. We 
have no function in the matter other than to ascertain the will of Con- 
gress and declare it. Of course there is not implied—either in the legis- 
lation or in our interpretation of it—any suggestion of individual un- 
eS or racial inferiority. These considerations are in no manner 
inyolved. 


In the United States, Appellant, v. Bhagat Singh Thind (No. 202, October 
Term, 1922) decided February 19, 1923, the Circuit Court of Appeals for the 
Ninth Circuit certified the following questions to the Supreme Court of the 
United States, “1. Is a high caste Hindu of full Indian blood, born at Amrit- 
sar, Punjab, India, a white person within the meaning of section 2169, Re- 
vised Statutes?” 

The question thus put was answered in the negative by Mr. Justice 
Sutherland, whose good fortune it was to deliver the unanimous opinion of 
the court. In this case, the Hindu had been granted a certificate of citizen- 
` ship by the District Court of the United States for the District of Oregon. A 
bill brought to annul his naturalization was dismissed by the District Court, 
and “the sole question” upon the certificate from the Circuit Court of Ap- 
peals “is whether he falls within the class designated by Congress as eligible.” 
As the opinion of the learned Justice will be printed among the judicial de- 
cisions involving questions of international law in the next number of the 
Journal, it is unnecessary to dwell upon the question at length. But a single 
paragraph may be quoted, 

What we now hold is that the words ‘‘free white persons” are words 
of common speech, to be interpreted in accordance with the understand- 
ing of the common man, synonymous with the word “Caucasian” only 
as that word is popularly understood. As so understood and used, 
whatever may be the speculations of the ethnologist, it does not include 
the body of people to whom the appellee belongs. It is a matter of 
familiar observation and knowledge that the physical group character- 
istics of the Hindus render them readily distinguishable from the various 
groups of persons in this country commonly recognized as white. The 
children of English, French, German, Italian, Scandinavian, and other ` 
European parentage, quickly merge into the mass of our population and 
lose the distinctive hallmarks of their European origin. On the other 
hand, it cannot be doubted that the children born in this country of 
Hindu parents would retain indefinitely the clear evidence of their 
ancestry. It is very far from our thought to suggest the slightest ques- 
tion of racial superiority or inferiority. What we suggest is merely 
racial difference, and it is of such character and extent that the great 
body of our people instinctively recognize it and reject the thought of 
assimilation. 


Mr. Justice Sutherland’s colleagues in the Senate and his many friends in 
civil life have known for years that he possessed a judicial mind. His two 
„decisions in Ozawa v. United States and The United States, Appellant, y. 
Bhagat Singh Thind are sufficient to demonstrate that he possesses what is 
not less important, and in a rare degree, a judicious mind. 
JAMES Brown Scorr. 


CURRENT NOTES 


“MESSAGE OF THE PRESIDENT OF THE UNITED STATES TO THE SENATE RECOM- 
MENDING PARTICIPATION OF THE UNITED STATES IN THE PERMANENT 
COURT OF INTERNATIONAL JUSTICE AT THE HAGUE ! g 


February 24, 1928 
To THE SENATE: 

- There has been established at The Hague a Permanent Court of Tnter- 
national Justice for the trial and decision of international causes by judicial 
methods, now effective through the ratification by the signatory Powers of a 
special protocol. It is organized and functioning. The United States is a 
competent suitor in the Court, through provision of the statute creating it, 
but that relation is not sufficient for a nation long committed to the peaceful 
settlement of international controversies. Indeed, our nation had a con- 
spicuous place in the advocacy of such an agency of peace and international 
adjustment, and our deliberate public opinion of today is overwhelmingly in 
favor of our participation, and. the attending obligations of maintenance and 
the furtherance of its prestige. It is for this reason that I am now asking for 
the consent of the Senate to our adhesion to the protocol. 

With this request I am sending to the Senate a copy of the letter addressed 
to me by the Secretary of State, in which he presents in detail the history of 
the establishment of the Court, takes note of the objection to our adherence 
because of the Court’s organization under the auspices of the League of . 
Nations, and its relation thereto, and indicates how, with certain reserva- 
tions, we may fully adhere and participate, and remain wholly free from any 
legal relations to the League or assumption of obligation under the covenany 
of the League. 

I forbear repeating the presentation made by the Secretary of State, but 
there is one phase of the matter not covered in his letter with which I choose 
frankly to acquaint the Senate. For a long period, indeed ever since the In- 
ternational Conference on the Limitation of Armament, the consideration 
of plans under which we might adhere to the protocol has been under way. 
We were unwilling to adhere unless we could participate in the selection of 
judges, we could not hope to participate with an American accord if adherence 
involved any legal relation to the League. 

These conditions, there is good reason to believe, will be acceptable to the 
signatory Powers, though nothing definitely can be done until the United 
States tenders adhesion with these reservations. Manifestly, the Executive 


1 Congressional Record, 67th Cong., 4th sess., Vol. 64, No. 74, p. 4508. 
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cannot make this tender until the Senate has spoken its approval. There- 
fore, I most earnestly urge your favorable advice and consent. I would re- 
joice if some action could be taken, even in the short period which remains of 
the present session. 

It is not a new problem in international relationship; it is wholly a question 
of accepting an established institution of high character, and making effec- 
tive all the fine things which have been said by us in favor of such an agency 
of advanced civilization. It would be well worth the while of the Senate to 
make such special effort as is becoming to record its approval. Such action 
would add to our own consciousness of participation in the fortunate ad- 
vancement of international relationship, and remind the world anew that we 
are ready for our proper part in furthering peace and adding to stability in 
world affairs. Í 

Warren G. Harpine. 


LETTER OF THE SECRETARY OF STATE TO THE PRESIDENT OF THH UNITED 
STATES RECOMMENDING THE PARTICIPATION OF THE UNITED STATES IN 
THE PERMANENT COURT OF INTERNATIONAL JUSTICE AT THE HAGUE ! 


February 17, 1928 


My Dear Mr. President: Referring to our interviews with respect to the 

advisability of action by this Government in order to give its adhesion, upon 
appropriate conditions, to the protocol establishing the Permanent Court of 
International Justice, I beg leave to submit the following considerations: 
i From its foundation, this Government has taken a leading part in pro- 
moting the judicial settlement of international disputes. Prior to the first 
peace conference at The Hague in 1899, the United States had participated 
in fifty-seven arbitrations, twenty of which were with Great Britain. The 
President of the United States had acted as arbitrator between other nations 
in five cases and ministers of the United States, or other persons designated 
by this Government, had acted as arbitrator or umpire in seven cases. In 
1890 the Congress adopted a concurrent resolution providing: 


That the President be, and is hereby, requested to invite, from time 
to time, as fit occasions may arise, negotiations with any government 
with which the United States has or may have diplomatic relations, to 
the end that any differences or disputes arising between the two 
governments which can not be adjusted by diplomatie agency may be 
referred to arbitration and be peaceably adjusted by such means.? 


In his instructions to the delegates of this Government to the first peace 
conference at The Hague, Secretary Hay said: 


1 Congressional Record, 67th Cong., 4th sess., Vol. 64, No. 74, p. 4508. 
2 Ibid., 51st Cong., Ist sess., pt. 3, Vol. 21, p. 2986. 
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Nothing can secure for human government and for the authority of 
law which it represents so deep a respect and so firm a loyalty as the 
spectacle of sovereign and independent States, whose duty it is to 
prescribe the rules of justice and impose penalties upon the lawless, 
bowing with reverence before the august supremacy of those principles 
of right which give to law its eternal foundation. . 


A. plan for a permanent international tribunal accompanied these instruc- 
tions. 

At that conference there was adopted a Convention for the Pacific Settle- 
ment of International Disputes, which provided for a Permanent Court of 
Arbitration. This organization, however, while called a Permanent Court, 
really consists of an eligible list of persons designated by the contracting 
parties, respectively, from whom tribunals may be constituted for the deter- 
mination of such controversies as the parties concerned may agree to submit 
to them. 

In 1908 and 1909 the United States concluded nineteen general conven- 
tions of arbitration which, in accordance with The Hague conventions, pro- 
vided for arbitration by special agreement of differences which are of a legal 
nature or which relate to the interpretation of treaties, and which it may not 
have been possible to settle by diplomacy, provided that the differences do 
not affect the vital interest, the independence or the honor of the two con- 
tracting states and do not concern the interests of third parties. Moreover, 
since the first peace conference at The Hague a number of conventions have 
been concluded by this Government submitting to arbitration questions of 
great importance. 

It is believed that the preponderant opinion in this country has not only 
favored the policy of judicial settlement of justiciable international disputes 
through arbitral tribunals specially established, but it has also strongly de- 
sired that a Permanent Court of International Justice should be established 
and maintained. In his instructions to the delegates of the United States to 
the second peace conference held at The Hague in 1907 Secretary Root em- 
phasized the importance of the establishment of such a tribunal in conform- 
ity with accepted judicial standards. He said: 

It should be your effort to bring about in the second conference a de~ 
velopment of The Hague tribunal into a permanent tribunal composed 
of judges who are judicial officers and nothing else, who are paid ade- 
quate salaries, who have no other occupation, and who will devote their 

. entire time to the trial and decision of international causes by judicial 

methods and under a sense of judicial responsibility. These judges 
should be so selected from the different countries that the different 
systems of law and procedure and the principal languages shall be 
fairly represented. The court should be of such dignity, consideration 


and rank that the best and ablest jurists will accept appointment to it, 
and that the whole world will have absolute confidence in its judgments. 


The second peace conference discussed a plan looking to the attainment of 
this object, but the project failed because an agreement could not be reached 
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with respect to the method of selecting judges. The conference adopted the 
following recommendation: 
. The conference recommends to the signatory Powers the adoption of 
the project, hereto annexed, of a convention for the establishment of a 
court of arbitral justice and its putting into effect as soon as an accord 


shall be reached upon the choice of the judges and the constitution of 
the court. 


The Covenant of the League of Nations provided, in Article 14, that the 
Council of the League should formulate and submit to the members of the 
League plans for the establishment of a Permanent Court of International 
Justice, which should be competent to hear and determine any dispute of an 
international character which the parties thereto should submit to it, and 
which also might give an advisory opinion upon any dispute or question re- 
ferred to it by the Council or by the Assembly of the League. This provision 
of the Covenant, it may be said, did not enter into the subsequent contro- 
versy with respect to participation by this Government in the League of 
Nations; on the contrary, it is believed that this controversy reflected but 
little, if any, divergence of view in this country with respect to the advisa- 
bility of establishing a Permanent International Court. 

Pursuant to the direction contained in the article above quoted, the Coun- 
cil of ‘the League appointed an Advisory Committee of Jurists which sat at 
The Hague in the summer of 1920 and formulated a plan for the establish- 
ment of such a court. Hon. Elihu Root was a member of that committee. 
It recommended a plan which was subsequently examined by the Council 
and Assembly of the League, and after certain amendments had been made, 
the statute constituting the Permanent Court of International Justice was 
adopted by the Assembly of the League on December 13, 1920. 

While these steps were taken under the auspices of the League, the statute 
constituting the Permanent Court of International Justice did not become 
effective upon its adoption by the Assembly of the League. On the con- 
trary, it became effective by virtue of the signature and ratification by the 
signatory Powers, of a special protocol. The reason for this procedure was 
that, although the plan of the Court was prepared under Article 14 of the 
Covenant, the statute went beyond the terms of the Covenant, especially in 
making the Court available to states which were not members of the League 
of Nations. Accordingly a protocol of signature was prepared by which the 
signatory Powers declared their acceptance of the adjoined statute of the 
Permanent Court of International Justice. The Permanent Court thus es- 
tablished by the signatory Powers under the protocol, with the statute an- 
nexed, is now completely organized and at work. 

The statute of the Court provides for the selection of the judges; defines 
their qualifications; and prescribes the jurisdiction of the Court and the pro- 
cedure to be followed in litigation before it. 

The Court consists of fifteen members—eleven judges, called ‘ordinary 
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judges,” and four deputy judges. The eleven judges constitute the full 
Court. In case they can not all be present, deputies are to sit as judges in 
place of the absentees; but if eleven judges are not available nine may consti- 
tute a quorum. It is provided that the judges shall be elected regardless of 
their nationality from amongst persons of high moral character, possessing 
the qualifications required in their respective countries for appointments to 
the highest judicial offices, or are jurisconsults of recognized competence in 
international law. The judges are elected by the Council and Assembly of 
the League, each body proceeding independently. The successful candidate 
must obtain an absolute majority of votes in each body. The judges are 
elected for nine years and are eligible for reelection. The ordinary judges 
are forbidden to exercise any political or administrative function. This pro- 
vision does not apply to the deputy judges, except when performing their 
duties on the Court. ; 
The jurisdiction of the Court comprises all cases which the parties refer to 
it and all matters specially provided for in treaties and conventions in force. 
Provision has also been made so that any signatory Power, if it desires, 
may in signing the protocol accept as compulsory “ipso facto and without 
special convention” the jurisdiction of the Court in all or any of the 
classes of legal disputes concerning (a) the interpretation of a treaty; (b) any 
question of international law; (c) the existence of any fact which, if estab- 
lished, would constitute a breach of an international obligation; and (d) the 
nature or extent of the reparation to be made for the breach of an interna- ` 
tional obligation. 
This is an entirely optional clause and unless it is signed the jurisdiction of 
the Court is not obligatory. 
The first election of judges of the Court took place in September, 1921. 
The eleven ordinary judges are the following: 
Viscount Robert Bannatyne Finlay, Great Britain; 
B. C. J. Loder, Holland; 
Ruy Barbosa, Brazil; 
D. J. Nyholm, Denmark ; 
Charles Andre Weiss, France; 
John Bassett’ Moore, United States; 
Antonio Sanchez de Bustamante, Cuba; 
Rafael Altamira, Spain; 
Yorozu Oda, Japan; 
Dionisio Anzilotti, Italy; 
Max Huber, Switzerland. 
The four deputies are: 
Michailo Yovanovitch, Serb-Croat-Slovene State; 
F. V. N. Beichmann, Norway;, 
Demetre Negulesco, Rumania; 
Chung-Hui Wang, China. 
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- It will be noted that one of the most distinguished American jurists has 
been elected a member of the Court, Hon. John Bassett Moore. 
- In considering the question of participation of the United States in the sup- 
port of the Permanent Court, it may be observed that the United States is 
already a competent suitor in the Court. The statute expressly provides 
that the Court shall be open not only to members of the League, but to states 
mentioned in the Annex to the Covenant. 

But it is not enough that the United States should have the privileges of a 
suitor. In view of the vast importance of provision for the peaceful settle- 
ment of international controversies, of the time-honored policy of this gov- 
ernment in promoting such settlements, and of the fact that it has at last 
been found feasible to establish upon a sound basis a Permanent Interna- 
tional Court ofthe highest distinction and to invest it with a jurisdiction 
which conforms to American principles and practice, I am profoundly con-. 
vinced that this Government, under appropriate conditions, should become a 
party to the convention establishing the Court and should contribute its fair 
share of the expense of maintenance. 

I find no insuperable obstacle in the fact that the United States is not ‘a 
member of the League of Nations. The statute of the Court has various-pro- 
cedural provisions relating to the League. But none of these provisions 
- save those for the election of judges, to which I shall presently refer, are of a 
character which would create any difficulty in the support of the Court by 
the United States despite its nonmembership in the League. None of these 
provisions impair the independence of the Court. Tt is an establishment sep- 
arate from the League, having a distinct legal status resting upon the proto- 
col and statute. It is organized and acts in accordance with judicial stand- 
ards, and its decisions are not controlled or subject to review by the League 
of Nations. i 

In order to avoid any question that adhesion to the protocol and accept- 
ance of the statute of the Court would involve any legal relation on the part 
of the United States to the League of Nations or the assumption of any ob- 
ligations by the United States under the Covenant of the League of Nations, 
it would be appropriate, if so desired, to have the point distinctly reserved 
as a part of the terms of the adhesion on the part of this Government. 

Again, as already noted, the signature of the protocol and the consequent 
acceptance of the statute, in the absence of assent to the optional com- 
pulsory clause, does not require the acceptance by the signatory Powers of 
.the jurisdiction of the Court except in such cases as may thereafter be 
voluntarily submitted to the Court. Hence, in adhering to the protocol, 
the United States would not be required to depart from the position which 
it has thus far taken, that there should be a special agreement for the sub- 
mission of a particular controversy to arbitral decision. 

There is, however, one fundamental objection to adhesion on the part of . 
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the United States to the protocol and the acceptance of the statute of the 
Court in its present form. That is, that under the provisions of the statute 
only members of the League of Nations are entitled to a voice in the election 
of judges. The objection is not met by the fact that this Government is 
represented by its own national group in The Hague Court of Arbitration 
and that this group may nominate candidates for election as judges of the 
Permanent Court of International Justice. This provision relates simply 
to the nomination of candidates; the election of judges rests with the 
Council and Assembly of the League of Nations. It is no disparagement of 
the distinguished abilities of the judges who have already been chosen to 
say that the United States could not be expected to give its formal support to 
a Permanent International Tribunal in the election of the members of which 
it had no right to take part. 

I believe that the validity of this objection is recognized and that it will 
be feasible to provide for the suitable participation by the United States in 
the election of judges, both ordinary and deputy judges, and in the filling 
of vacancies. The practical advantage of the present system of electing 
judges, by the majority votes of the Council and Assembly of the League 
acting separately, is quite manifest. It was this arrangement which solved 
the difficulty, theretofore appearing almost insuperable, of providing an 
electoral system conserving the interests of the Powers both great and small. 
It would be impracticable, in my judgment, to disturb the essential features 
of this system. It may also be observed that the members of the Council 
and Assembly of the League in electing the judges of the Court do not act 
under the Covenant of the League of Nations, but under the statute of the 
Court and in the capacity of electors performing duties defined by the 
statute. It would seem to be reasonable and practicable that in adhering to 
the protocol and accepting the statute, this Government should prescribe as 
a condition that the United States, through representatives designated for 
the purpose, should be permitted to participate, upon an equality with 
other states members of the League of Nations, in all proceedings, both 
of the Council and of the Assembly of the League for the election of judges 
or deputy judges of the Court, or for the filling of vacancies in these offices. 

As the statute of the Court prescribes its organization, competence and 
procedure, it would also be appropriate to provide, as a condition of the ad- 
hesion of the United States, that the statute should not be amended without 
the consent of the United States. : . 

The expenses of the Court are not burdensome. Under the statute of 
the Court, these expenses are borne by the League of Nations; the League 
determines the budget and apportions the amount among its members. I 
understand that the largest contribution by any state is but little more than 
$35,000 a year. In this matter also, the members of the Council and 
Assembly of the League do not act under the Covenant of the League but 
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under the statute of the Court. The United States, if it adhered to the 
protocol, would, of course, desire to pay its fair share of the expense of 
maintaining the Court. The amount of this contribution would, however, 
be subject to determination by Congress and to the making of appropria- 
tions for the purpose. Reference to this matter also might properly be 
made in the instrument of adhesion. 

Accordingly I beg Jeave to recommend that, if this course meets with 
your approval, you request the Senate to take suitable action advising and 
consenting to the adhesion on the part of the United States to the protocol 
of December 16, 1920, accepting the adjoined statute of the Permanent 
Court of International Justice, but not the optional clause for compulsory 
jurisdiction; provided, however, that such adhesion shall be upon the follow- 
ing conditions and understandings to be made a part of the instrument of 
adhesion: 

I. That such adhesion shall not be taken to involve any legal relation on 

the part of the United States to the League of Nations or the assumption 
of any obligations by the United States under the Covenant of the League 
of nations constituting Part I of the Treaty of Versailles. 
- Il. That the United States shall be permitted to participate through 
representatives designated for the purpose and upon an equality with the 
other states members respectively of the Council and Assembly of the 
League of Nations in any and all proceedings of either the Council or the 
Assembly for the election of judges or deputy judges of the Permanent 
Court of International Justice or for the filling of vacancies. 

III. That the United States will pay a fair share of the expenses of the 
Court, as determined and appropriated from time to time by the Congress 
of the United States. ý 

IV. That the statute for the Permanent Court of International Justice 
adjoined to the protocol shall not be amended without the consent of the 
United States. 

If the Senate gives its assent upon this basis, steps can then be taken for 
the adhesion of the United States to the protocol in the manner authorized. 
The attitude of this Government will thus be defined and communicated to 
the other signatory Powers whose acquiescence in the stated conditions will 
be necessary. 

Copies of the resolution of the assembly of the League of Nations of 
December 13, 1920, the protocol ‘of December 16, 1920, and the statute of 
the Court are inclosed herewith? 

“Tam, my dear Mr. President, faithfully yours, 


Cuartes E. HUGHES, 


3 Printed in the SuppLement to this JOURNAL, p. 55. 
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LETTER OF THE PRESIDENT TO THE FOREIGN RELATIONS COMMITTEE CON- 
CERNING PARTICIPATION BY THE UNITED STATES IN THE PERMANENT 
COURT OF INTERNATIONAL JUSTICE ! 


Tus Warre HOUSE, 
Washington, March 2, 1928. 
Hon. HENRY CABOT LODGE, 

United States Senate, Washington, D. C. 


My prar Senator Loner: On Wednesday you sent me the request of the 
Foreign Relations Committee for information relative to the proposal that 
we adhere to the protocol establishing an International Court of Justice at 
‘The Hague. I immediately submitted the inquiries of your committee to 
the Secretary of State for detailed reply. Iam pleased to transmit to you 
herewith a letter from the Secretary of State covering the various questions 
raised in the committee resolution of inquiry. I need not add that the 
reply of the Secretary of State has my most hearty approval. 

Very truly yours, 
WARREN G. HARDING. 


[Enclosure] 


DEPARTMENT OF STATE, 
Washington, March 1, 1928. 


My DEAR Mr. Passat I have received: your letter of February 28, 
inclosing a request handed to you by Senator Lodge, chairman of the Senate 
‘Committee on Foreign Relations, for certain information desired by the 
committee in order to reach a decision relative to advising and consenting 
to our adhesion to the protocol establishing the permanent court of inter- 
national justice. I beg leave to submit the following statement upon the 
points raised: 
First, the inquiry is this: 

That the President be requested to advise the committee whether he 
favors an agreement obligating all Powers or governments who are 
signers of the protocol creating the Court to submit all questions about 
which there is a dispute, and which cannot be settled by diplomatic 
efforts, relative to: (a) The interpretation of treaties; (b) any question 
of international law; (c) the existence of any fact which, if established, 
would constitute a breach of an international obligation; (d) the nature 
or-extent of reparation to be made for the breach of an international 
obligation; (e) the interpretation of a sentence passed by the court. 


I understand that the question is not intended to elicit your purely 
personal opinion, or whether you would look with an approving eye upon an ` 
agreement of this sort made effective by the action of all Powers, but 
whether you, as President, in the exercise of your constitutional authority to 


1 Congressional Record, March 2, 1923, Vol. 64, No. 80, p. 5135. 
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negotiate treaties, favor the undertaking to negotiate a treaty on the part 
of the United States with other Powers creating such an obligatory juris- 
diction. 

So understood, I think that the question must be answered in the negative. 
This is for the reason that the Senate has so clearly defined its attitude in 
opposition to such an agreement that until there is ground for believing 
that this attitude has been changed it would be entirely futile for the 
Executive to negotiate any treaty of the sort described. 

I may briefly refer to earlier efforts in this direction. 

In the latter part of the Cleveland administration a very strong public 
sentiment was expressed in favor of a general arbitration treaty between the 
United States and Great Britain, this being regarded as a step toward a plan. 
for all civilized nations. In January, 1897, the Olney-Pauncefote treaty 
was signed, with provisions for compulsory arbitration having a wide scope. 
This treaty was supported not only by the Cleveland administration but 
President McKinley indorsed it in the strongest terms in his annual message 
of December 6, 1897, urging “the early action of the Senate thereon not 
merely as a matter of policy but as a duty to mankind”. But despite the 
safeguards established by the treaty the provisions for compulsory arbitra- 
tion met with disfavor in the Senate, and the treaty failed? 

A series of arbitration treaties was concluded in 1904 by Secretary Hay 
with about twelve states. Warned by the fate of the Olney-Pauncefote 
treaty, Secretary Hay limited the provision for obligatory arbitration in 
these treaties to “differences which may arise of a legal nature or relating 
to the interpretation of treaties existing bewteen the two contracting 
parties, and which it may not have been possible to settle by diplomacy”. 
Even with this limitation, there was added the further proviso: “Provided, 
nevertheless, that they (the differences) do not affect the vital interests, the 
independence, or the honor of the two contracting states, and do not con- 
cern the interests of third parties.” 

It was also provided that the parties should conclude a “special agree- 
ment” in each individual case, ‘defining clearly the matter in dispute, the 
scope of the powers of the arbitrators, and the periods to be fixed for the 
formation of the arbitral tribunal and the several stages of the procedure.” 

Notwithstanding the limited scope of these treaties for compulsory arbi- 
tration, the Senate amended them by substituting the phrase “special 
treaty” for “special agreement”, so that in every individual case of arbitra- 
tion a special treaty would have to be made with the advice and consent 
of the Senate? In view of this change, Secretary Hay announced that the 
President would not submit the amendment to the other governments. 

It should also be observed that the Hague conventions of 1899 and 1907, 
to which the United States is a party, relating to the general arbitration of 


2 Moore’s International Law Digest, Vol, VII, ppe 76-78. 
5 Ibid., pp. 102-108. 
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certain classes of ‘etaendtionsl differences, do not mink: recourse to the 
tribunal compulsory. 

In 1908 a series of arbitration treaties was aota by the United 
States. The provisions of these treaties were limited to “differences which 
may exist of a legal nature or relating to the interpretation of treaties 
existing between the two contracting parties and which it may not have 
been possible to settle by diplomacy,” with the proviso ‘‘that they do not 
affect the vital interests, the independence, or the honor of the two con- 
tracting states, and do not concern the interests of third parties”. Secre- 
tary Root also provided, taking account of the failure of the Hay treaties, 
that “in each individual case” the contracting parties before appealing to 
the arbitral tribunal should conclude a “special agreement” defining the 
matter in dispute, the scope and powers of the arbitrator, and so forth, and 
it was further explicitly stipulated in these treaties that such “special 
agreement” on the part of the United States should be made by the Presi-- 
dent “by and with the advice and consent of the Senate.” These treaties, 
with these limiting provisions, made in deference to the opinion of the 
Senate as to the permissible scope of such agreements, received the Senate’s 
approval. 

In 1911 the Taft administration sdbinitted to the Senate general arbi- 
tration conventions with Great Britain and with France which were of 
broad scope. There were numerous objections on the part of the Senate. 
There was a provision in Article 3 that, in case of a controversy as to whether 
a particular difference was justiciable, the issue should be settled by a pro- 
posed joint high commission. Objection was made that such an arrange- 
ment was an unconstitutional delegation of power, and the provision was 
struck out by the Senate. Again the Senate conditioned its approval on 
numerous other reservations, withholding from the operation of the treaty 
any question “which affects the admission of aliens into the United States, 
or the admission of aliens to the educational institutions of the several. 
States, or the territorial integrity of the several States or of the United 
States, or concerning the question of the alleged indebtedness or moneyed | 


obligation of any State of the United States, or any question which depends ` ` 


upon or involves the maintenance of the traditional attitude of the United 
States concerning American questions, commonly described as the Monroe 
Doctrine, or other purely governmental policy.” 

In the amended form the treaties were not acceptable to the administra- 
tion and remain unratified. 

In the light of this record it would seem to be entirely clear that until the 
Senate changes its attitude it would be a waste of effort for the President. to 
attempt to negotiate treaties with the other powers providing for an obli- 
gatory jurisdiction of the scope stated in the committee’s first inquiry 
quoted above. 

If the Senate, or even the Committee on Foreign Relations, would indi- 
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cate that a different point cf view is now entertained, you might properly 
consider the advisability of regotiating such agreements. 
Second. The second ingiiry is as follows: 

Secondly, if the President favors such an agréement, does he deem 
it advisable to communicate with the other Powers to ascertain whether 
they are willing to obligate themselves as aforesaid? 

In other words, are those who are signers of the protocol creating the 
Court willing to obligate themselves by agreement to submit such 
questions as aforesaid, or are they to insist that such questions shall 
only be submitted in case both, or all, parties interested agree to the 
submission after the coatroversy arises? 

The purpose being tc give the Court obligatory jurisdiction over all 
purely justiciable ques-ions relating to the interpretation of treaties, 
questions of international law, to the existence of facts constituting a 
breach of internationai obligation, to reparation for the breach of 
international obligatior, to the interpretation of the sentences passed 
by the court, to the en1 that these matters may be finally determined 
in a court, of justice. 


What has been said abore is believed to be a sufficient answer to this 
question. It may, however, be added that the statute establishing the 
Permanent Court of Internetional Justice, as I stated in my previous letter, 
has a provision—Article 2—by which compulsory jurisdiction can be 
accepted, if desired, in any Dr all of the classes of legal disputes concerning 
(a) the interpretation of a treaty, (b) any question of international law, (e) 

‘the existence of any fact wich, if established, would constitute a breach of 
an international obligation, and (d) the nature or extent of the reparation 
to be made for the breach cf an international obligation. Accordingly, at- 
tached to the protocol of signature for the establishment of the Permanent 
Court of International Just ce is an “optional clause” by which the signa- 
tory may accept this compulsory jurisdiction. 

I understand that of the forty-six states which have signed the protocol 
for the establishment of the Court about fifteen have ratified this optional 
clause for compulsory jurisciction, but among the states which have not as 
yet assented to the optional clause are to be found, I believe, Great Britain, 
France, Italy, and Japan. The result is that aside from the objections to 
which I have referred in answering the first inquiry there is the additional 
one resulting from the attitade of these Powers. 

It was for all the reasons above stated that in my previous letter I recom- 
mended that if this course met with your approval you should request the 
Senate to give its advice aad consent to the adhesion on the part of the 
United States to the protccol accepting, upon the conditions stated, the 
adjoined statute of the Permanent Court of International Justice, but not 
the optional clause for compulsory jurisdiction. 

Third. The next inquiry is: 

The committee would also like to ascertain whether it is the purpose 
of the administration to have this country recognize part XIII 
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(Labor) of the Treaty of Versailles as a binding obligation. See 
Article 26 of the statute of League establishing the Court. 


I submit that the answer should be in the negative. 

Part XIII of the treaty of Versailles, relating to labor, is not one of the 
parts under which rights were reserved to the United States by our treaty 
with Germany. On the contrary, it was distinctly stated in that treaty 
that the United States assumes no obligations under Part XIII. It is not 
now contemplated that the United States should assume any obligations of 
that sort. Article 26 of the statute of the Court, to which the committee 
refers in its inquiry, relates to the manner in which labor cases referred to in 
Part XIII of the treaty of Versailles shall be heard and determined. But 
this provision would in no way involve the United States in Part XIII. 
The purpose of the Court is to provide a judicial tribunal of the greatest 
ability and distinction to deal with questions arising under treaties. The 
fact that the United States gave its adhesion to the protocol and accepted 
the statute of the Court would not make the United States a party to 
treaties to which it was otherwise not a party or a participant in disputes _ 
in which it would otherwise not be a participant. The function of the 
Court, of course, is to determine questions which arise under treaties, 
although only two of all the Powers concerned in maintaining the Court 
may be parties to the particular treaty or the particular dispute. 

Undoubtedly there are a host of treaties to which the United States is not 
a party, as well as Part XIII of the Treaty of Versailles, which would give 
rise to questions which such a Permanent Court of International Justice 
should hear and determine. None of the signatory Powers by cooperating 
in the establishment and maintenance of the Court make themselves parties 
to treaties or assume obligations under treaties between other Powers. It 
is to the interest of the United States, however, that controversies which 
arise under treaties to which it is not a party should be the subject of peace- 
ful settlements, so far as it is practicable to obtain them, and to this end 
that there should be an instrumentality, equipped as a Permanent Court, 
through which impartial justice among the nations may be administered 
according to judicial standards. 

Fourth. Finally the committee states that “they would also like to be. 
informed as to what reservations, if any, have been made by those countries 
who have adhered to the protocol.” 

I am not advised that any other state has made reservations on signing or 
adhering to ‘the protocol. 

I am, my dear Mr. President. 

Faithfully yours, 
CHARLES E. Hueuss. 


CHRONICLE OF INTERNATIONAL EVENTS 
For tar Pertop Novemssr 16, 1922-FEBRUARY 15, 1923 
(With references to earlier events not previously noted.) 


WITH REFERENCES 


Abbreviations: Adv. of peace, Advocate of peace; B. I. I. I., Bulletin de l'Institut Interme- 
diaire International; Bd. of Trade J., Board of Trade Journal (London); Bundesbl., Switzer- 
land, Bundesblatt; Clunet, Journal du droit international; Cmd., Great Britain, Parliamen- 
tary papers; Commerce Reports, U. S. Commerce reports; Cong. Rec., Congressional Record; 
Contemp. R., Contemporary Review; Costa Rica, Ga., La Gaceta; Cuba. Cur. Hist., 
Current History (New York Times); D. G., Diario do Governo (Portugal); D. O., Diario 
oficial (Brazil); E. G., Eidgenossiche gesetzblatt (Switzerland); Edin. Rev., Edinburgh 
Review; Europe, L’Europe Nouvelle; Evening Star (Washington); G. B. Treaty series, 
Great Britain, Treaty series; Ga. de Madrid, Gaceta de Madrid; G. U., Gazetta Ufficiale 
(Italy); Guatemalteco, El. Guatemalteco; J. L. O. B., International Labor Office Bulletin; 
J. O., Journal Officiel (France); L. N. M. S., League of Nations, Monthly Summary; 
L. N. 0O. J., League of Nations, Official Journal; L. N. Q. B., League of Nations, Quarterly 
Bulletin; L. N. T. S., League of Nations, Treaty series; Lond. Ga., London Gazette; Monit., 
Moniteur Belge; Nation (N. Y.); N. Y. Times, New York Times; Naval Inst. Proc., U. S. 
Naval Institute Proceedings; P. A. U., Pan American Union Bulletin; Press Notice, U.S. 
State Dept. Press Notice; Proclamation, U. S. State Dept. Proclamation; R. G. D. I. P., 
Revue Générale de Droit International Public; Reichs G., Reichs-Gesetzblatt (Germany); 
Rev. int. de la Croix-Rouge, Revue international de la Croix-Rouge; R. R., American Review 
of Reviews; Staats, Netherlands Staatsblad; Staatscourant, Nederlandsche Staatscourant; 
Temps, Le Temps (Paris); Times, The Times (London); Wash. Post, Washington Post. 


July, 1922 

18 to Dec. 27 NEWCASTLE Exequaturs. On July 18, the British Govern- 
ment informed State Department of contemplated withdrawal of 
exequatur of American Consul at Newcastle-on-Tyne, and the 
recognition of Vice-Consul at same place on alleged ground that 
they tried to divert passengers from British to American ships. 
On Aug. 11, the State Department informed British Embassy that 
it would not voluntarily remove its officers. On Aug. 28, the 
British Foreign Office notified State Department that exequatur 
and recognition had been withdrawn. After investigation, the 
State Department, on Nov. 8, stated that it could not continue 
discussion unless British Government would withdraw its charges. 
On Dec. 27, the British Government declined to change its posi- 
tion. Press notice, Feb. 28, 1923; Wash. Post. Mar. 1, 1923, p. 1. 


September, 1922 
7 GermMany—Pouanp. Ratifications exchanged at Berlin of the 
agreement signed at Oppeln, June 21, 1922, concerning exemption 
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November, 1922 


27 Danzıc-PoLIsu MIXED ARBITRAL TRIBUNAL. Organized in ac- 
cordance with treaty of April 21, 1921. Temps, Nov. 28, 1922, p. 2. 


28 France—IraLy. Commercial treaty, signed at Rome, Nov. 13, 
_ 1922, came into force provisionally. Text: J. O., Nov. 27, 1922, 
p. 11326; Bd. of trade j., Dec. 7, 1922, p. 648; G. U., Nov. 27, 1922, 

p. 3064. 


28 GREEK Orriciats Executep. By order of a Greek military tribunal, 
former Premier Gounaris and five of his cabinet, together with the 
former head of the army in Asia Minor, were put to death. Dip- 
lomatic relations were immediately broken off by British and other 
governments with the Greek Government. Naval Inst. Proc., 
Feb., 1923, p. 875; Cur. Hist., Feb., 1923, 17:773. 


30 BritisH Post Orrices In Crna. Closed in accordance with terms 
of Washington agreement with China. Cur. Hist., Feb., 1923, 
17:7157. 


30 REPARATION FOR ATTACKS ON OFFICERS. Note from Council of 
Ambassadors handed to German ambassador in Paris demanding 
apology and indemnity of £50,000 for recent attacks on officers of 
Military Control Commission in Bavaria. Times, Dec. 2, 1922, 
p. 9. l 


December, 1922 
1 Cuina—Japan. Agreement for transfer of all Japanese interests in 
Shantung on Dec. 5, signed at Tokyo. Wash. Post, Dec. 2, 1922, 
p. 1; N. Y. Times, Dec. 2, 1922, p. 2. 


2-13 DISARMAMENT CONFERENCE (Moscow). Representatives of Fin- 
land, Esthonia, Latvia, Lithuania, Poland and Soviet Russia 
failed to reach agreement on reduction of armament. Naval Inst. 
Proc., Feb., 1928, p. 876; Times, Dec. 14, 1922, p. 11. 


4 to Feb. 7, 1923 CENTRAL AMERICAN CONFERENCE. Held in Washington, 
with delegates from Costa Rica, Guatemala, Honduras, Nicaragua 
and El Salvador in attendance. P.A. U., Jan., 1923, p. 1. Final 
plenary session held on Feb. 7, 1923, when one treaty, eleven 
conventions and three protocols were signed. Texts in Supple- 
ment to this JOURNAL, pp. 70-132. 


6-17 Irevanp. Irish Free State Act, 1922, proclaimed by King George, 
j on Dec. 6, putting Constitution into force. Order in Council 
issued empowering King to make necessary regulations for setting 

in motion the parliaments and governments of Northern and 
Southern Ireland. Lond. Ga., Dec. 8, 1922, p. 8689-90; Wash. 

_ Post., Dec. 7, 1922, p. 10. Irish Free State Parliament met in 
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December, 1922 
joint session on Dec. 12. On Dec. 17 last, British troops of occu- 
pation left Ireland. Cur. Hist., Feb., 1928, 17:873. 

7 Japan. Official statement of steps taken by Japan toward naval 

reduction made public. Text in part: N. Y. Times, Dec. 9, 1922, 
p. 6; Press notice, Dec. 8, 1922. 

8 Beterom—Francz. Declaration, signed at Brussels, Nov. 29, 1922, 
relating to annulment of legislation concerning civil records, 
promulgated in France. Text: J. O., Dec. 14, 1922, p. 11954. 

9 to Jan. 4, 1928 ÅLLIED Premiers CONFERENCE. Opened in London on 
Dec. 9 to fix reparation terms. Times, Dec. 9, 1922, p. 10. Ad- 
journed on Dec. 11 to meet in Paris. Times, Dec. 12, 1922, p. 12. 
Met in Paris on Jan. 2, when French, British and Italian plans were 
presented. Texts: Adjourned on Jan. 4 with declarations by 
Bonar Law and Poincaré of impossibility of agreement on plan. 
Texts: Europe, Jan. 13, 1923, p. 49, 57. 

10 CuinaA—Japan. Territory of Kiao-Chau restored to China. Chi- 
nese flag for first time in twenty-four years was raised over admin- - 
istration building in Shantung. N. Y. Times, Dec. 11, 1922, p. 1. 

10 GERMAN Reparations. Chancellor Cuno sent letter to Bonar Law 
presenting new German proposals for payment of three billion gold 

. marks in reparations in four years. Wash. Post, Dec. 11, 1922, 
tee” 1; Europe, Dec. 16, 1922, p. 1592. 
10 OBEL Prace Prize (1922). Awarded to Dr. Fridtjof Nansen. 

N. Y. Times, Dee. 11, 1922, p. 18. ° 

12 to Feb. 19, 1923 Commission or Jurists on Laws or War. Met at 
The Hague Peace Palace on Dec. 12 and adjourned on Feb. 19. 
Twelve documents on laws of war were signed by delegates’ of 
Great Britain, France, Italy, Japan, Netherlands and United 
States, which, when ratified, will constitute a treaty. N. Y. 
Times, Feb. 20, 1923, p. 5. 

15 Canapa—France. Commercial treaty signed at Paris placing 
France on most-favored nation basis with Canada. N. Y. Times, 
Dec. 16, 1922, p. 14. Summary: Times, Dec. 16, 1922, p. 11. 

17 Aupanta—Itaty. Postal arrangement, signed at Tirana on Dec. 4, 
1922, promulgated in Italy. Text: G. U., Dec. 31, 1922, p. 3477. 

17 ALBANIA—ITALY. Telegraph convention, signed at Tirana, Dec. 
4, 1922, promulgated by Italy. French text: Œ. U., Jan. 19, 1928, 
p- 358. å 

22 Canapa—Unitep Srares. Postal convention signed at Ottawa, 
Dee. 20 and at Washington, Dec. 22, 1922, abrogating special 
postal convention signed Jan. 12, 1888, approved and ratified by 


CHRONICLE OF INTERNATIONAL EVENTS 349 


December, 1922 - h 
President Harding. Monthly catalogue, U. S. pub. doc, Jan., 
1923, p. 450. 


23 GmRMANY—Spain. Commercial modus vivendi concluded, to replace 
treaty of Feb. 12, 1889, which expired on Dec. 20, 1922. Ga. de 
Madrid, Dec. 26, 1922, p. 1276; Commerce reports, Jan. 8, 1923, 
p. 118. 


27 BeLerom—Lrrauanra. Belgium recognized the republic of Lith- 
uania. Monit., Jan. 19, 1923, p. 231. 


30 Brexierum—Potanp. Commercial convention, based on mutual 
most-favored nation treatment, signed [at Brussels]. Commerce 
repts., Feb. 19, 1928, p. 513. 


January, 1928 i 
1 CZECHOSLOVAK REPUBLIC—PORTUGAL. Commercial treaty signed . 
.at Lisbon, Dec. 11, 1922, came into force. Ga. de Prague, Jan. 3, 
1923, p. 3. ; 


1 ` Leacus or Nations. Latin American office of League Secretariat. 
organized, with headquarters at Geneva. L. N.-M. 8., Jan., 1923, 
p. 7. 


3 WASHINGTON ARMS CONFERENCE TREATIES. Secretary of State 
sent report to the United States Senate showing to what extent 
and by what nations the treaties have been ratified. 67th Congress, 
4th sess., Senate Doc. 282. 


6 Avstris—Pouanp. Ratifications exchanged [at Warsaw] of com- 
mercial convention signed Sept. 25, 1922. Temps, Jan. 8, 1923, 
p. 1. ; 

6 Danzic Deserts) Reparation Commission granted moratorium of 
twelve months for Danzig’s debts connected with former German 
state property allocated to Free City. L. N. M. S., Jan., 1923, 
p. 12. i - 


10 ÅMERICAN Army oF Occupation. President Harding ordered 
return home of American forces on Rhine. N. Y. Times, Jan. 11, 
1928, p. 1. ; 


10  Czscuostovak ReľruBLIC—GREECE. Provisional commercial con- 
vention on basis of most-favored nation treatment signed at l 
Athens. Ga. de Prague, Jan. 13, 1923, p. 3; Commerce repis., 
Mar. 12, 1923, p. 702. 

10 Germany—IraLy. Germany denounced concordat under which she 


would pay 800,000,000 marks for redemption of German property 
in Italy. N. Y. Times, Jan. 11, 1923, p. 1. 
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January, 1923 

10 Soviet Russia. New York State Court of Appeals, in case of 
Wolfsohn vs. Russian Soviet Government, decided that Soviet 
Government could not be sued as a foreign corporation in New 
York State. N. Y. Times, Jan. 11, 1923, p. 12. 


10 to Feb. 4. Ruur Invasion. On Jan. 10, France notified Germany of 
decision to enter Ruhr as result of Germany’s default in coal 
deliveries. On Jan. 11, President Ebert issued proclamation of 
protest to German people. A protest, dated Jan. 10, was also 
delivered to the State Department. Official communiqué by 
France announced movement of troops toward Essen. On Jan. 
12, German Government replied to French notification. Texts: 
Cur. Hist., Feb., 1928, 17:718; Europe, Jan. 20, 1928, p. 87. On 
Jan. 17, France notified Germany that measures taken by France, 
Belgium and Italy to compel Germany to deliver coal did not have 
the character of a military operation. On Jan. 31, Poincaré 
announced decision of France to stop delivery of coal and coke 
from occupied zone to rest of Germany on Feb. 1. Text: Cur. 
Hist., March, 1923, 17:910. In note to France on Feb. 4, Germany 
protested against coal blockade of unoccupied Germany. N. Y. 
Times, Feb. 5, 1928, p. 2. 


14 Peru. Sent note to all South American republics, containing details 
of Chile’s alleged maltreatment of Peruvian citizens in Tacna and 
Arica. N. Y. Times, Jan. 15, 1923, p. 3. 


15 Cuite—Perv. On Jan. 15, ratifications of Tacna-Arica arbitration 
protocol were exchanged at Washington. Wash. Post., Jan. 16, 
1923, p. 11; P. A. U., Feb., 1928, p. 192. A note from Chile dated 
Jan. 16 and one from Peru dated Jan. 20, addressed to the Secre- 
tary of State, requested President Harding to accept office of 
arbitrator. Press notice, Jan. 23,1923. On Jan. 30, the President 
accepted invitation to act as arbitrator. Wash. Post, Jan. 31, 
1923, p. 6; N. Y. Times, Jan. 31, 1923, p. 18; Feb. 1, 1923, p. 16. 


17 COMMITTEE oF OnE Hunprep on Fortean Retations. Met in 
Washington to discuss question of participation of United States 
in international affairs. Evening Star (Washington), Jan. 17, 
1923, p. 17. 


17 INTERALLIEÐ RHINELAND Commission. Two notes of protest against 
action of the Commission, sent by Germany to Allied Govern- 
ments, made public. Texts: N. Y. Times, Jan. 24, 1928, p. 1; 
Cur. Hist., March, 1923, 17:923. 


19 Kiet Canar. Announced that Four Allied Powers had submitted 
the case concerning freedom of Canal to Permanent Court of 
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January, 1923 
International Justice. N. Y. Times, Jan. 20, 1923, p. 2; L. N. M. 8., 
Jan., 1923, p. 2. 


21 INTERNATIONAL ELBE Commission. Meetings opened at Prague 
with representatives from France, Great Britain, Italy, Germany 
and Belgium. Temps, Jan. 22, 1923, p. 1. 


23 IraLran ExrtrapIiTIon Case. Extradition of Antonio Somma 
charged with having committed murder in Brooklyn, N. Y., on 
Jan. 20, 1922, was authorized by law courts in Naples, Italy, this 
being the first authorization of the return to the United States of 
an Italian charged with a serious crime. N. Y. Times, Jan. 24, 
1923, p. B, col. 7. 


24 Ruse Coat Maenares Triau. Dr. Friedrich Grimm, an Essen 
lawyer, presented a brief to the French court, pleading lack of 
jurisdiction and incompetence of the court, and asking that the 
case be referred to the Permanent Court of International Justice. 
Text: Cur. Hist., March, 1923, 17:916; N. Y. Times, Jan. 24, 1928, 
p. 2. 


26 Reparation Commission. Rendered decision regarding Germany’s 
failure to meet obligations to France and Belgium. Text: Europe, 
Feb. 3, 1923, p. 154. 


27 INTERNATIONAL Law Association. AMERICAN BrancH. Annual 
meeting held in New York city. Amer. bar assoc. j., Feb., 1928, 
p. 95. 


‘27 ITALY—SWITZERLAND. Commercial treaty signed [at Rome?]. 
Commerce repis., Feb. 12, 1923, p. 449. i 


29 to Feb. 8 Leacur or Nations Councrn. At 23d session held in Paris, 
Council decided to call conference of naval powers, which are non- 
signatories of Washington treaties. Temps, Jan. 30, 1923, p. 4; 
N. Y. Times, Feb. 4, 1923, p. 1. 

30 Irak (Mesorotamra). Lord Balfour submitted formal request to 
League for arbitration of question of northern boundary of Irak. 
Times, Jan. 31, 1923, p. 9, 11. 

30 Lusrrania Sınxine. Held to be act of war by New York Court of 
Appeals in A. G. Vanderbilt insurance case. N. Y. Times, Jan. 31, 
1923, p. 1. 

31 GrrMsany—Soviet Russia. Ratifications exchanged at Berlin of 
treaty signed at Rapallo [Nov. 5, 1922]. Wash. Post, Feb. 1, 1923,. 
p. 1. l 

31 Ruiwetanp Hrem Commission. American observer withdrawn. 
Press notice, Feb. 2, 1923. 
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February, 1923 ` 

2 CZECHOSLOVAK Reprertic—France. Commercial treaty of Nov. 4, 
1920, denounced sy France. Commerce repts., Mar. 12, 1923, 
p. 702. 

7 PERMANENT Court CF INTERNATIONAL Justice. Delivered opinion 
in Franco-British lispute concerning nationality decrees promul- 
gated by France ir Tunis and Morocco. Summary: N. Y, Times, 
Feb. 8, 1923, p. 3; L. N. M. S., Jan., 1923, p. 3. 

8 Costa Rica—Unrrap Srares. Protocol signed at Washington 
affecting possible development of Nicaraguan railway route. 
Wash. Post, Feb. €, 1923, p. 9; Feb. 10, 1923, p. 6. 

10 LEAGUE or Americay Nations. President Brum of Uruguay made 
public a plan for ar association of American nations to be presented 
to Pan American congress at Santiago. Evening Star, Feb. 11, 
1928, p. 1; For. po-icy assn. News B., Feb. 16, 1928. 

12 Panama Canar. §S. J. Res. 259 authorizing the President to abro- 
gate international agreement embodied in certain executive orders 
relating to the Panama Canal, approved by President Harding. 
Cong. Rec., Feb. 23 1923, p. 4343; Public res., no. 88, 67th Congress. 

15 GrrmMany—Liravania. Two treaties concluded at Riga: (1) com- 
pensation to Lithuznia for losses as a result of German occupation; 
(2) economic convention extending commercial relations between 
the two countries. Temps, Feb. 17, 1923, p. 2. 

20 Norway—Unirep rares. H. J. Res. 440 to satisfy award ren- 
dered against the United States by the Hague arbitral tribunal 
approved by Prestiient Harding. Public res., no. 91, 67th Con- 


gress. 


INTELNATIONAL CONVENTIONS 


AvUsTRIAN CREDIT RELIEF PROTOCOLS. Geneva, Oct. 4, 1922. 
Ratification: 
Austria. Nov. 25, 1923. Temps, Nov. 26, 1922, p. 1. 
Czechoslovak Republic Dec. 24, 1922. Temps, Dec. 25, 1922, p. 1. 


COMMERCIAL Statistics. KErussels, Dec. 31, 1918. 
Adhesion: 
Belgian Congo. Dec. 18, 1922. Ga. de Madrid, Jan. 21, 1923, p. 294. 
EMPLOYMENT (FINDING) roE SEAMEN. Genoa, July 10, 1920. 
Ratification: 
Bulgaria. Dec. 1, 1925. J. L.O. B., Jan. 10, 1923, p. 48. 
Japan. Oct. 18, 1922. I. L.O. B., Dec. 20, 1922, p. 597. 
EMPLOYMENT OF CHILDREN AT SEA. Genoa, July 10, 1920. 
Ratification: 
Bulgaria. Dee. 1, 1925. I. L.O. B., Jan. 10, 1923, p. 43. 
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EMPLOYMENT OF CHILDREN IN InpustRY. Washington, Nov. 28, 1919. 
Ratification: 
Denmark. Nov. 27, 1922. I. L. O. B., Jan. 17, 1923, p. 47. 
Esthonia. Oct. 27, 1922. I. L.O. B., Jan. 3, 1923, p. 30. 
EMPLOYMENT oF YounG Persons As TRIMMERS AND STokErs. Geneva, 
Nov. 11, 1921. 
- Ratification: 
India. Nov. 17, 1922. I. L.O. B., Dec. 20, 1922, p. 598. 


Leacur or Narrons. Covenant. Protocol of Amendments. Geneva, 
Oct. 3-5, 1921. 


Ratification: s 
Poland (except those bearing on Art. XVI). L. N. M. 8., Dec., 1922, 
p. 310. : 


LETTERS, etc. OF DECLARED VALUE. Madrid, ‘Nov. 30, 1920. 
Ratification deposited: 
Denmark. May 27, 1922. 
Iceland. May 27, 1922. 
Italy. May 14, 1922. ~ 
Luxemburg. Sept. 14, 1922. 
Moroceo.- Oct. 18, 1921. 
Panama. Oct. 21, 1921. 
Tunis. Nov. 2, 1921. Ga. de Madrid, Feb. 11, 1928, p. 531. 


Maritime Conventions: (1) Collisions; (2) ae at Sea. Brussels, 
Sept. 23, 1910. : 
Adhesion: 
Belgium. June 15, 1922. Reichs G., 1922, teil 2, p. 663. 


MEDICAL EXAMINATION OF Youne PERSONS EMPLOYED AT PHA: Geneva, 
Nov. 10, 1921. 
Ratification: 
India. Nov. 17, 1922. I. L.O. B., Dec. 20, 1922, p. 598. 


Money OrpERs. Buenos Aires, Sept. 15, 1921. 
Ratification: 
Costa Rica. July 20, 1922. P.A. U., Jan., 1923, p. 89. 


Money OrpeRs. Madrid, Nov. 30, 1920. 
Ratifications deposited: 
Denmark. May 27, 1922. 
Iceland. May 27, 1922. 
Italy. May 14, 1922. 
Luxemburg. Sept. 14, 1922. 
Morocco. Oet. 18, 1921. 
Panama. Oct. 21, 1922. . 
Tunis. Nov. 2, 1921. Ga. de Madrid, Feb. 11, 1923, p. 531. - 
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Nicat Work or Women. Vashington, Nov. 28, 1919. 
Ratification: 
Esthonia. Oct. 27,1922. I. L.O. B., Jan. 3, 1923, p. 30. 


Nicut Work or Young Persons. Washington, Nov. 28, 1919. 

_ Ratification: . 
Denmark. Nov. 27, 1922. I. L.O. B., Jan. 17, 1923, p. 47. 
‘Esthonia. Oct. 27,1922. I. L.O. B., Jan. 3, 1928, p. 30. 


Oxzscenr Pusrications. Paris, May 4, 1910. 
Adhesion: 
Danzig. Aug. 22,1921. J. O., Dec. 16,1922, p. 12014. 


PARCEL Post Convention. Buenos Aires, Sept. 15, 1921. 
Ratification: 
Costa Rica. July 20,1922. P. A. U., Jan., 1923, p. 89. 


Parcet Post Convention. Madrid, Nov. 30, 1920. 
Promulgation: : 
Venezuela. June 29, 1922. Ga. oficial (Venezuela), Dec. 29, 1922, 
- extra no., p. 26. i l i 
Ratifications deposited: 
Denmark. May 27, 1922. 
- Greece. Mar. 25, 1922 
Teeland. May 27, 1922. 
Italy. May 14, 1922. 
Luxemburg. Sept. 14, 1922. 
Morocco. Oct. 18, 1921. 
Panama. ` Oct. 21, 1921. 
‘Tunis. Nov. 2, 1921. Ga. de Madrid, Feb. 11, 1923, p. 531. 


POSTAL SUBSCRIPTIONS To Newsparrers, Madrid, Nov. 30, 1920. 
Ratifications deposited: 
Denmark. May 27, 1922. 
Italy. May 14, 1922. 
. Luxemburg. Sept. 14, 1922. 
Moroceo. Oct. 18, 1921. . 
Tunis. Nov. 2, 1921. Ga. de Madrid, Feb. 11, 1928, p. 581. 


Postat TRANSFERS. Madrid, Nov. 30, 1920. " 
Ratifications deposited: 
Denmark. May 27, 1922. 
Italy. May 14, 1922. 
Luxemburg. Sept. 14, 1922. 
Morocco. Oct. 18, 1921. 
Tunis. Nov. 2, 1921. Ga. de Madrid, Feb. 11, 1923, p. 581. 
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Protection oF Breos Usrrut to Acricutturs. Paris, Mar. 19, 1902. 
Adhesion: 
Hungary. Dec. 5, 1922. Ga. de Madrid, Dec. 21, 1922, p. 1201; E. G., 
Dec. 20, 1922, p. 598. 


Pursue Hearta Orrice. Rome, Dec. 9, 1907. 
Adhesion: 
Czechoslovak Republic. Nov. 10, 1922. Monit., Nov. 24, 1922, p. 
7825; Ga. de Madrid, Dec. 15, 1922, p. 1121. 


REFRIGERATION, INTERNATIONAL InstTITUTE oF. Paris, June 21, 1920. 
Ratification: 
Bulgaria. =E. G., Feb. 14, 1928, p. 40. 
Switzerland. Oct. 12, 1922. 
Tunis. E. G., Jan. 24, 1923, p. 1 and 9. 
Ratification deposited: 
Great Britain. Jan. 24, 1923. J.O., Jan. 30, 1923, p. 994. 


Sanitary ConventTIoN. Paris, Jan. 17, 1912. 
Ratification deposited: 
Bulgaria. Dec. 7, 1922. Monit., Feb. 1, 1923, p. 428; J. O., Dec. 14, 
1922, p. 11950. 


Service pes REcouvREMENTS.- Madrid, Nov. 30, 1920. 
Ratifications deposited: 
Denmark. May 27, 1922. 
Iceland. May 27, 1922. 
Italy. May 14, 1922. 
Luxemburg. Sept. 14, 1922. 
Morocco. Oct. 18, 1921. 
Tunis. Nov. 2, 1921. Ga. de Madrid, Feb. 11, 1923, p. 531. 


UNEMPLOYMENT CONVENTION. Washington, Nov. 28, 1919. 
Ratification: 
Esthonia. Oct. 27,1922. I. 0.0. B., Jan. 3, 1928, p. 30. 
Japan. Oct. 18, 1922. I. L.O. B., Dec. 20, 1922, p. 593. 


UNEMPLOYMENT INDEMNITY IN Case oF Loss or Sur. Genoa, July 9, 1920. 
Ratification: 
Bulgaria. Dec, 1, 1922. I. L.O. B., Jan. 10, 1923, p. 43. 


Untversau Postat Union. Revision. Madrid, Nov. 30, 1920. 
Adhesion: 
Tanganyika Territory. Oct. 30, 1922. Ga. de Madrid, Nov. 22, 1922, 
p. 769. 
Promulgation: 
Venezuela. June 29, 1922. Ga. oficial (Venezuela), Dec. 29, 1922, 
extra no., p. 8. 
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Ratifications deposited: 
Denmark. May 27, 1922. 
” Greece. June 4, 1922. 
'  Ieeland.. May 27, 1922. 
Italy. May 14, 1922. 
. Luxemburg. Sept. 14, 1922. 
Mexico. Jan. 26, 1922. 
Morocco. Oct. 18, 1921. 
` Panama. Oct. 21, 1921. 
Tunis. Nov. 2, 1921. Ga. de Madrid, Feb. 11, 1923, p. 531. 


WEIGHTS AND MEASURES BUREAU. Paris, May 20, 1875. Revision. Sèvres, 

Oct. 6, 1921. 

Ratification: 
United States. Jan. 5, 1923. Cong. Rec., Jan. 5, 1923; p. 1287. 
Uruguay. Feb. 2, 1923. D. 0O. (Uruguay) Feb. 8, 1923, p. 203. 

Ratifications deposited: ; 
Denmark. Feb. 10, 1923. J. 0O., Feb. 17, 1923, p. 1606. 
Great Britain. Feb. 21, 1923. J. 0., Feb. 24, 1923, p. 1822. ` 
Sweden. Feb. 16, 1923. J. O., Feb. ‘al, 1923, p. 1718. 
Switzerland. Feb. 5, 1923. J.O., Feb. 8, 1923, p. 1382. 


Warre PHOSPHORUS IN Marois. Berne, Sept. 26, 1906. 
Adhesion: : 
Belgium. Dec. 8, 1922. Monit., Feb. 16, 1923, p. 639; E. G., Dec. 20, 
1922, p. 598; I. L. O. B., Jan. 10, 1923, p. 42. 
Esthonia. Oct. 27, 1922. I. L. O. B., Jan. 3, 1923, p. 30. 
Ratification: 
. Argentina. June 3, 1921. T. L.O. B., Jan. 10, 1923, p. 42. 
Warre Stave Traps. Geneva, Sept. 30, 1921. 
Adhesion: 
British Guiana and Fiji Islands. _ Mar. 31, 1922. Monit., Jan. 24, 1923, 
p. 315. 
Finland. Sept. 27, 1922. ‘Monit: Nov. 19, 1922, p. 7746. 
Worxmen’s Compensation. Geneva, Nov. 12, 1921. 
Promulgation: 7 
Denmark, Dec. 23, 1922. I. L.O. B., Jan. 24, 1923, p. 58. 


M. Aurice MATTHEWS. 


PUBLIC “DOCUMENTS RELATING TO INTERNATIONAL LAW 
GREAT BRITAIN ! 


Aerial Navigation. Convention for regulation of, Oct. 13, 1919. . Acces- 
sion of Persia. (Treaty Series 1922, No. 11.) 33d. 


Afghan Government. “Treaty signed at Kabul, Nov. 22, 1921. (Treaty 
Series 1922, No. 19.) 34d. 


Austria. Agreement for guaranteeing loan to,-signed by Great Britain, 
France, Italy, Czecho-Slovakia and Austria, Oct. 4, 1922. (Cmd. 1765.) 
lid. 

Berne Copyright Convention. Free City of Dantzig Order, Oct. 13, 
1922. (S. R. & O. 1922, No. 1201.) 14d. 


Bessarabia. Treaty between Principal. Allied Powers and Roumania, 
signed at Paris, Oct. 28, 1920. (Treaty Series 1922, No. 15.) 33d. 


. Danube River. Convention instituting the definitive statute of the. 
Signed at Paris, July 23, 1921. ° (Treaty Series 1922, No. 16.) 7d. 


Denmark. Convention renewing for five years the arbitration conven- 
tion of Oct. 25, 1905. Signed at London May 1, 1922. (Treaty Series 
1922, No. 12.) 23d. l 


Genoa Conference. Correspondence between H. M. Government and the 
French Government. (Cmd. 1742.) 33d. 


German Reparation (Recovery) Orders. Nos. 3-5, 9, 12, Oct. 16, 1922; 
No. 6, Oct. 20, 1922. (S. R. & O. 1922, Nos. 1188-1142, 1170.) 14d. each. 


Iceland. Convention renewing for five years the arbitration convention 
of Oct. 25, 1905. Signed at London, May 1, 1922. (Treaty Series 1922, 
No. 18.) 23d. - l . a 

Industrial Property ` Convention. Accession of Luxembourgh. Order, 
July 14, 1922. (S. R. & O. 1922, No. 814.) 14d. 


Iraq. Treaty with King Feisal, Oct., 1922. (Cmd. 1757.) 34d. 


Ireland, Compensation for malicious injuries in. Letter to the Provi- 
sional Government. (Cmd. 1736.) 23d. 


Irish Free State (Consequential Provisions) Bill. Memorandum, on finan- 
cial provisions. (Cmd. 1773.) 23d. 
1 Parliamentary and official publications of Great Britain may be obtained for the amount 


noted from the Superintendent of Publications, H. M. Stationery Office, Imperial House, 
Kingsway, London, W. C. 2. 
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Trish Free State. Proclamation that the Constitution has been passed 
and adopted by the British Parliament and bringing that constitution into 
operation. Dec. 6, 1922. (S. R. & O. 1922, No. 1353.) 14d. 


Irish refugees, Relief of. Correspondence between H. M. Government 
and the Provisional Government of Ireland regarding liability for. (Cmd. 
1684.) 23d. 

Mining laws of the British Empire and foreign countries. Vol. ITI, 
South Africa, Part I, The Transvaal, 30s. 73d.; Vol. IV, Canada, Part I, 
British Columbia. 21s. 7d. 


Nationality and naturalization laws of certain foreign countries. (Cmd. 
1771.) 103d. 


Palestine. Mandate for, with note of Secretary-General of League of 
Nations relating to its application to Trans-Jordan. (Cmd. 1785.) 34d. 


Peace Treaties. The Treaty of Peace (Bulgaria) Amendment Order, 
July 14, 1922. (S. R. & O. 1922, No. 815.) 13d. 


Reparation Commission: 


I. Statement of Germany’s obligations at April 30, 1922. Extracts from 
accounting records of the Commission. 2s, 1}d. 


II. Agreements concerning deliveries in kind. ls. 4$d. 
III. Official documents relative to the amount of payments to be effected 


by Germany under reparations account. Vol. I. (May 1, 1921 to July 1, 
1922.) 3s. 83d. 


Rubber situation in British colonies and protectorates. Report of com- 
mittee appointed by Secretary of State for Colonies to investigate. (Cmd. 
1678.) 33d. 


Supplementary report. (Cmd. 1756.) 33d. 


Safety of Life at Sea. Order in Council further postponing the coming 
into operation of Merchant Shipping (Convention) Act, 1914, until July 1, 
1923. (S. R. & O. 1922, No. 1233.) Nov. 2, 1922. 14d. 


- Slesvig. Treaty between the Principal Allied Powers and Denmark, 
signed at Paris, July 5, 1920. (With map.) (Treaty Series 1922, No. 17.) 
2s. 14d. 


` Treaty Series, General Index, 1917—1921. 10s. 


Tribunaux Arbitraux Mixtes, institués par les Traités de Paix. Recueil 
des Décisions des. No. 13, April, 1922, 6s. 2d.; No. 14, May, 1922, 6s. 23d.; 
Nos. 15, 16, 17, June—Aug., 1922 (combined), 18s. 24d.; Nos. 18-19, Sept.— 
Oct., 1922 (combined). 12s. 3d. Foreign Office. 


United States. Supplementary extradition convention signed at London, 
May 15, 1922. (Treaty Series 1922, No. 18.) 23d. 
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War Debts. Despatch to the representatives of France, Italy, Serb- 
Croat-Slovene State, Roumania, Portugal and Greece at London. Aug. 
1, 1922. (Cmd. 1737.) 24d. 


Wireless Telegraphy Commission, Report of. (Cmd. 1572.) 1s. 14d. 


UNITED STATES ? 


Alien property. Hearings on H. R. 13496, Dec. 21, 1922-Jan. 15, 1923. 
821 p. Interstate and Foreign Commerce Committee. 


Alien Property Custodian. Annual report for calendar year 1922. 183 
p. (H. doc. 525, 67th Cong. 4th sess.) Paper, 15c. 


Austria. Treaty establishing friendly relations between the United 

States and, signed at Vienna, Aug. 24, 1921, and parts of Treaty of Saint- 

- Germain-en-Laye concluded Sept. 10, 1919. 113 p. (Treaty Series 659.) 
State Dept. 


Conference on Limitation of Armament. Report submitting information 
in regard to ratification of six treaties known as Armament Conference 
treaties. Jan. 3,1923. 2p. (S. doc. 282, 67th Cong. 4th sess.) Paper, 5c. 


Washington, Nov. 12, 1921—-Feb. 6, 1922. Proceedings. 1757 
p. (English and French.) Cloth, $1.75. 


Diplomatic and consular service of United States. Corrected to Oct. 2, 
1922. 65 p. State Dept. 


Estates of American citizens who die abroad. Report to accompany 8. 
4379 transferring to General Accounting Office authority respecting disposi- 
tion of. Jan. 22,1923. 3p. (S.rp. 1029, 67th Cong. 4th sess.) Paper, 5c. 


European states. Letter submitting information regarding revenues, ex- 
penditures and deficits of. 20 p. (S. doc. 274, 67th Cong. 4th sess.) 
Paper, 5c. 





Extradition treaty, supplementary, between United States and Great 
Britain, signed London, May 15, 1922. 2p. (Treaty Series 666.) State 
Dept. 


Foreign and Domestic Commerce, Bureau of. Annual report of Director 
for fiscal-year 1922. viii, 145 p.il. Foreign and Domestic Commerce Bureau. 


Foreign service of United States, Hearings on bill for reorganization and 
improvement of, Dec. 11-19, 1922. 99 p. Foreign Affairs Comm. 


Report to accompany H. R. 18880. Jan. 30, 1923. 15 p. 
(E. rp. 1479, 67th Cong. 4th sess.) Paper, 5c. 





2 When prices are given, the document in question may be obtained for the price noted 
from the Superintendent of Documents, Government Printing Office, Washington, D. C. 
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Germany-United States. Rules of Mixed Claims Commission established 
in pursuance of agreement dated Aug. 10, 1922. 6p. State Dept. 


Hughes, Charles Evans, Secretary of State. Addresses in Brazil delivered 
by. September, 1922. 7p. Pan American Union. 


Hungary. Treaty establishing friendly relations between United States ` 
and, signed at Budapest, Aug. 29, 1921, and parts of Treaty of Trianon con- 
eluded June 4, 1920. 118 p. (Treaty Series 660.) State Dept. 


Immigration, Commissioner General of. Annual report for fiscal year 
1922, : 154 p. Immigration Bureau. 


Immigration, naturalization, citizenship, Chinese, Japanese, negroes, en- 
listment of aliens. List of publications for sale by Superintendent of Docu- 
ments. November, 1922. 10 p. (Price list 67, 6th ed.) Govt. Printing 
Office. 


International American Conference. Special handbook for use of dele- 
gates to. December, 1922. 171 p. (English and Spanish.) Pan Ameri- 
can Union. 





Table showing military and naval expenditures of republics of 
American continent. Jan., 1923. 3 p. (English and Spanish.) To ac- 
company foregoing handbook. Pan American Union. 


International Association of Road Congresses. Report from Secretary of 
State relative to official representation of United States in. Dec. 15, 1922. 
7p. (B. doc. 275, 67th Cong. 4th sess.) Paper, 5c. 


Naturalization, Commissioner of. Annual report for fiscal year 1922. 
29 p. Naturalization Bureau. 

Naval policy. Extract from annual report of Secretary of Navy, 1922. 
2p. Navy Dept. 

Near East refugees, admission of. Hearings on H. J. Res. 394, Dee. 5, 
1922. 157-174 p. (Serial 2-C.) Immigration and Naturalization Comm. 
Hearings on H. R. 13269, Dec. 15-19, 1922. 156 p. (Serial 
1-C.) Immigration and Naturalization Committee. 


Report to accompany S. 4092, Jan. 15, 1923. (S. rp. 1010, 67th 
Cong. 4th sess.) Paper, 5c. 








Norway-United States. Report in matter of arbitration of claims. of 
Norwegian subjects against United States arising out of requisitions by 
Shipping Board Emergency Fleet Corporation and recommending appro- 
priation. Jan. 12, 1923. 36 p. (S. doc. 288, 67th Cong. 4th sess. [In- 
cludes award of Permanent Court of Arbitration.]) Paper, 5c. 


Obligations of foreign governments. Extract from report of Secretary of 
Treasury on state of finances, fiscal year 1922. 18 p. Paper, 5c. 
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Panama Canal. Report to accompany S. J. Res. 259 authorizing the 
abrogation of certain agreements relating to. Jan. 16, 1923. 2p. -(H.rp. 
1417, and S. rp. 989, 67th Cong. 4th sess.) Paper, 5c. 


Philippine Parliamentary Mission’s statement of actual conditions in 
Philippine Islands and summary of Philippine problems. Dee. 18, 1922, 
90 p. (H. doe. 511, 67th Cong. 4th sess.) Paper, 10c. 


Ship subsidy. Message of President to Congress, Nov. 21, 1922. 8 p. 
(H. doc. 471, 67th Cong. 3d sess.) Paper, 5c. 
Statement of Albert D. Lasker at joint hearing before Senate 
and House committees. 1922. 41 p. Shipping Board. 

Ship subsidy bill. Report to a¢company H. R. 12817. Dee. 9, 1922. 


(S. rp. 985, 67th Cong. 4th sess.) Includes minority views, and Parts 1 
and 2 of H. rp. 1257, 67th Cong. 3d sess.) Paper, 5c. 


Report to accompany H. R. 12817. Nov. ai, 1922. 5 p. 
(H. rp. 1257, pt. 1, 67th Cong. 3d sess.) Paper, 5e. 
Minority views. Nov. 25, 1922, 29 p. (H. rp. 1257, pt. 2, 
67th Cong. 3d sess.) - Paper, 5c. 

Tariff Act of 1922, with index. 198p. (Public 318, 67th Cong.) Paper, 
10c. 


Trading with the enemy act and amendments thereto, including act of 
Dec. 27, 1922. 73 p. Paper, 10c. 
a Groree A. Fivcu. 











JUDICIAL DECISIONS INVOLVING QUESTIONS OF 
INTERNATIONAL LAW 


AWARD OF THE TRIBUNAL OF ARBITRATION BETWEEN THE UNITED STATES OF 
AMERICA AND THE KINGDOM OF NORWAY UNDER THE SPECIAL AGREEMENT 
OF JUNE 30, 1921* 


By THE PERMANENT COURT oF ARBITRATION, Tae HAGUE 
Award rendered October 13, 1922 


Whereas the United States and the Kingdom of Norway are parties to 
the Convention for the Pacific Settlement of International Disputes signed 
at The Hague, on October 18, 1907, which replaced by virtue of Article 91 
thereof as between the contracting powers the original Hague Convention 
of July 29, 1899; 

Whereas the United States and Norway signed on April 4, 1908, a 
general Arbitration Convention in which it was agreed: 


ARTICLE II 


In each individual case, the high contracting parties, before appealing to the Permanent 
Court of Arbitration, shall conclude a special agreement defining clearly the matter in dis- 
pute, the scope of the powers of the arbitrators, and the periods to be fixed for the formation 
of the Arbitral Tribunal and the several stages of the procedure. It is understood that on 
the part of the United States such special agreements will be made by the President of the 
United States by and with the advice and consent of the Senators thereof; 


Whereas it is common ground that this general Arbitration Convention 
is still in full force and effect; 

Whereas in pursuance of all the foregoing, by a special agreement con- 
cluded on the 30th of June 1921, and ratified on the 22nd of August 1921, 
the United States of America and His Majesty the King of Norway, 


desiring to settle amicably certain claims of Norwegian subjects against the United States 
arising, according to contentions of the Government of Norway, out of certain requisitions. 
by the United States Shipping Board Emergency Fleet Corporation; 

Considering that these claims have been presented to the United States Shipping Board 
Emergency Fleet Corporation and that the said corporation and the claimants have failed. 
to reach an agreement for the settlement thereof; Pi 

Considering, therefore, that the claims should be submitted to arbitration conformably to- 
the Convention of the 18th of October, 1907, for the pacific settlement of international dis- 
putes and the Arbitration Convention concluded by the two governments April 4, 1908,. 
and renewed by agreements dated June 16, 1913 and March 30, 1918 respectively; 

Have appointed as their plenipotentiaries, for the purpose of concluding the following: 
Special Agreement: 


* Official print of the Permanent Court of Arbitration at The Hague. 
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The President of the United States of America: Charles E. Hughes, Secretary of State 
of the United States; and 

His Majesty the King of Norway: Mr. Helmer H. Bryn, His Envoy Extraordinary and 
Minister Plenipotentiary at Washington; 

Who, after having communicated to each other their respective full powers, found to be 
in good and due form, have agreed on the following articles: 


ÅRTICLE I 


` The Arbitral Tribunal shall be constituted in accordance with Article 87 (Chapter IV) 
and Article 59 (Chapter IID) of the said Convention of October 18, 1907, except as herein- 
after provided, to wit: 

One arbitrator shall be appointed by the President of the United States, one by His 
Majesty the King of Norway, and the third, who shall preside over the tribunal, shall be 
selected by mutual agreement between the two governments. If the two governments 
shall not agree within one month from the date of the exchange of ratifications of the present 
agreement in naming such third arbitrator, then he shall be named by the President of the 
Swiss Confederation, if he is willing. 

The tribunal shall examine and decide the aforesaid claims in accordance with the prin- 
ciples of law and equity and determine what sum if any shall be paid in settlement of each 
claim. 

The tribunal shall also examine any claim of Page Brothers, American citizens, against 
any Norwegian subject in whose behalf a claim is presented under the present agreement, 
arising out of a transaction on which such claim is based, and shall determine what portion 
of any sum that may be awarded to such claimant shall be paid to such American citizens 
in accordance with the principles of law and equity. 


ARTICLE IT 


As soon as possible, and within five months from the date of the exchange of ratifications 
of the present agreement, each party shall present to the agent of the other party, two 
printed copies of its case (and additional copies that may be agreed upon) together with the 
documentary evidence upon which it relies. It shall be sufficient for this purpose if such 
copies and documents are delivered at the Norwegian Legation at Washington or at the 
American Legation at Christiania, as the case may be, for transmission. 

Within twenty days thereafter, each party shall deliver two printed copies of its case and 
accompanying documentary evidence to each member of the Arbitral Tribunal and such 
delivery may be made by depositing these copies within the stated period with the Inter- 
national Bureau at The Hague for transmission to the arbitrators. 

After the delivery on both sides of such printed case, either party may present, within 
three months after the expiration of the period above fixed for the delivery of the case to the 
agent of the other party, a printed counter-case (and additional copies that may be agreed 
upon) with documentary evidence, in answer to the case and documentary evidence of the 
other party, and within fifteen days thereafter shall, as above provided, deliver in duplicate 
such counter-case and accompanying evidence to each of the arbitrators. 

As soon as possible and within one month after the expiration of the period above fixed 
for the delivery to the agents of the counter-case, each party shall deliver in duplicate to 
each of the arbitrators and to the agent of the other party a printed argument (and addi- 
tional copies that may be agreed upon) showing the points relied upon in the case and coun- 
ter-case, and referring to the documentary evidence upon which it is based. Delivery in 
each case may be made in the manner provided for the delivery of the case and counter-case 
to the arbitrators and to the agents. 

The time fixed by this agreement for the delivery of the case, counter-case, or argument, 
and for the meeting of the tribunal, may be extended by mutual consent of the parties. 


364 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


` ARTICLE III 


The tribunal shall meet at The Hague within one month after the expiration of the period 
fixed for the delivery of the printed argument as provided for in Article IT. 

The agents and counsel of each party may present in support of its case oral arguments to 
the tribunal, and additional written arugments, copies of which shall be delivered by each 
party in duplicate to the arbitrators and to the agents and counsel of the other party. 

The tribunal may demand oral explanations from the agents of the two parties as well as 
from experts and witnesses whose appearance before the tribunal it may consider useful. 


ARTICLE IV 

The decision of the tribunal shall be made within two months from the close of the argu- 
ments on both sides, unless on the request of the tribunal the parties shall agree to extend 
the period. The decision shall be in writing. 

The decision of the majority of the members of the tribunal shall be the decision of the 
tribunal. : 

‘The language in which the proczedings shall be conducted shall be English. 

The decision shall be accepted as final and binding upon the two governments. 

Any amount granted by the award rendered shall bear interest at the rate of six per cen- 
tum per annum from the date of the rendition of the decision until the date of payment. 


ARTICLE V 


Each government shall pay the expenses of the presentation and conduct of its case before 
the tribunal; all other expenses which by their nature are a charge on both governments, 
including the honorarium for each arbitrator, shall be borne by the two governments in 
equal moieties. 

Arricie VI 


This special agreement shall be ratified in accordance with the constitutional forms of the 
contracting parties and shall take effect immediately upon the exchange of ratifications, 
which shall take place as soon as possible at Washington. 


Whereas, for the purpose of carrying out this agreement, the two govern- 
ments have respectively appointed as arbitrators: 

The Government of the United States: the Honorable Chandler P. 
Anderson, Arbitrator American-British Claims Arbitration Tribunal; 

The Government of the Kingdom of Norway: His Excellency Mr. Ben- 
jamin Vogt, Envoy Extraordinary and Minister Plenipotentiary of His 
Majesty the King of Norway; 

Whereas at the request of the two governments, the President of the 
Swiss Confederation has named as third arbitrator and President of the 
Tribunal: Mr. James Vallotton, Docteur en droit, Member of the Bar of 
Lausanne, Associate of the Institut de Droit International; 

Whereas the two governments have appointed as agents: 

The Honorable William C. Dennis, for the United States; 

Captain C. Frélich Hanssen, for the Kingdom of Norway, assisted by the 
following counsel: 

for the United States: 

The Honorable George Sutherland, formerly United States Senator, 

Counsel, 
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Mr. Stanley H. Udy, Huang Assistant Solicitor Department of State, 

Associate Counsel, 
for the Kingdom of Norway: 

The Honorable Walter L. Fisher, permed Secretary of Interior of the 
United States, Counsel, 

Mr. Edward B. Burling, lawyer, Giaa. 

Mr. George Rublee, lawyer, Counsel, 

. Mr. Dean G. Acheson, lawyer, Counsel, 

Mr. Ole Roed, Barrister of Supreme Court of Norway, Counsel, 

Mr. Johan Bredal, formerly Minister of Justice of Norway, Government 
Solicitor ad hoc, Counsel, 

Mr. Tryggve Sagen, Chairman of the Christiania Group of Norwegian 
shipowners, Counsel; 

Whereas the agents of the ities to the said agreement of June 30, 1921 
have duly and in accordance with the terms of the agreement communicated 
to the tribunal their cases, counter-cases, printed arguments and other docu- 
ments; 

Whereas counsel and agents for the parties have fully presented to this 
tribunal their oral arguments in the sittings held between the first assembling 
of the tribunal on July 22nd and September Ist 1922, 

And whereas the two parties have agreed on September Ist, 1922 to an 
extension until February ist 1923 of the period of two months provided for 
by Article IV of the special agreement for rendering the award; 

Whereas the arguments have been closed on the 11th of October 1922, 

And whereas according to Article I of the special agreement the tribunal 
shall “determine what sum if any shall be paid in settlement of each claim 
of Norwegian subjects against the United States” and shall also “examine 
any claim of Page Brothers, American citizens, against any Norwegian sub- 
ject in whose behalf a claim is presented under the present agreement, aris- 
ing out of a transaction in which such claim is based, and shall determine 
what portion of any sum that may be awarded to such claimant shall be 
paid to such American citizens”; 

Whereas, generally speaking, the principal facts and contentions of the 
parties with regard to the fifteen Norwegian claims being the same, it is 
possible and advisable to embrace these several independent claims in one 
arbitral award, (while pronouncing separately on the points at issue); 

Now, therefore, this tribunal (having carefully considered the said conven- 
tions, agreement, cases, counter-cases, printed and oral arguments, and the 
documents presented by either side) after due denberatisn pronounces as 
follows: 

The Amount of the Claims 


The details of the claims, both as originally presented in the case of the 
Kingdom of Norway and as finally presented in the course of the oral argu- 
ment, are as follows: 


366 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 








(1) (2) (3) 4) (5) 
Amounts originally claimed Amoun ts F 
rN Nfnay claime 
Number! NAME OF CLAIMANT Paes (Without 
Amounts including adding, interest 
interest claimed) 


The Manitowoc Shipping Cor- 
poration............-.2... $731,500.00} $1,028,220.24 $766,500 .00 

The Manitowoc Shipping Cor- 
poration... ........ eee eee 731,500.00) 1,028,220 .24 766,500.00 

oo Pe AA iaka Com- 
E A hal g Do Marae 1,507,860.28;  2,120,679.93}  1,542,187.50 


raat aad Cheah 1,944,877.26]  2,731,749.47|  1,957,200.00 
T e E 1,617,000.00|  2,273,758.21|  1,837,000.00 


PANY cheese maa aSa Ki 2,390,960.00| 3,363,311.07| 2,478,960 .00 
Jacob Prebensen A iE re 148,987 . 50 209,850.03 396,937 . 50 
ae woe Steamship Com- 
Seat ai eriyere ke ch A EEN 257,737.50 361,745.30 396,937 . 50 
9. The Maritim Corporation. .... 278,400.00 392,492.40 417,600.00 
10. |The Haug Steamship Campany 413,460.94 580,093 .48 417,600.00 
11. |The Mercator Corporatbn.... 434,123 .44 609,083 . 36 438,262. 50 
12. |The Sörlandske Lloyd Corpo-| ~ 
TAHON ea ie t ae eee eee 196,875.00 277,871.43 451,875.00 
13. |H. Kjerschow............... 447,250.00 627,500.16 451,875.00 
14. tee Borthen..........-... 146,875.00 207,300.90 451,875.00 
15. |E. & N. Chr. Evensen, Incor- 
porated ie a a id Meare: Saa 421,875.00 591,788.29 451,875.00 
Totals aerae aei $11,669,281.92| $16,403,659 .51| $13,223,185. 00 


It will be seen that the figures given in column (5) above are exclusive of 
the claims made by the Kingdom of Norway for interest, compounded semi- 
annually. Their comparison is, therefore, with the figures in column (3) 
and not column (4) above. The detailed amounts of the amended claims, 
including interest, were not submitted to the tribunal. The total of such 
amended claims approximated $18,000,000. 

In reply the United States declared its willingness and desire to make just 
compensation for the property taken and recognized its liability to make 
compensation in the following amounts: [as shown in the table on page 367.] 

The claim made by the United States in reference to Page Brothers 
amounted to $22,800. The validity of this claim was totally denied by the 
Kingdom of Norway. 

I—Iniroduction 

It is common ground between the parties to this arbitration that the 
fifteen claims against the United States are presented by the Government: of 
the Kingdom of Norway, which government, and not the individual claim- 
ants, “‘is the sole claimant before this Tribunal’’ 


1 Norwegian Case, p. 1; U. S. Counter-Case, p. 5. 
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(1) (2) (3) 


Number of 








daia NAME OF CLAIMANT Amounts 
1. The Manitowoc Shipping Corporation.................00005 $101,200 
2. The Manitowoc Shipping Corporation.................00005 101,000 
3. The Baltimore Steamship Company..............-..00ee eee 255,900 
4, The Vard II Steamship Company... ........... 00 ccc eee eeees 346,900 
5. The Sérlandske Lloyd Corporation.......... 400,800 
“6. The Ostlandet Steamship Company......... 1,184,700 
7. Jacob Prevensen Jr... onnon cece eee eee eee 40,820 
8. The Tromp Steamship Company............ 40,820 
9. The Maritim Corporation................. 39,720 
10. The Haug Steamship Company............. 39,720 
11. The Mercator Corporation.............005- 38,600 
12. The Sérlandske Lloyd Corporation.......... 22,260 
13. H. Kijerschow.. 2.0... ccc cece eee 22,260 
14, Harry Borthens. 32-545 aac nc eran dewey oe Wa ENNEA 22,260 
15. E. & N. Chr. Evensen, Incorporated 22,260 
Votal ong scaihvis gadiecedt  eaw ae dew Ma We G05 Se es baled § $2,679,220 


The claims arise out of certain actions of the United States of America in 
relation to ships which were building in the United States for Norwegian 
subjects at a time, during the recent Great War, when the demand for ships 
was enormous, owing to the needs of the armies and to the losses of mer- 
cantile ships. 

For some time before the United States declared war, the shortage of 
shipping was serious both in European countries and in the United States. 
In these circumstances, Norwegian subjects, amongst others, directed their 
attention to the possibilities of shipbuilding in the United States. From 
July 1915 onwards, various contracts were placed by Norwegian subjects 
with shipyards in the United States. Meanwhile, from the summer of 1916 
onwards, the United States Government took a series of steps for the pro- 
tection of its interests and these steps made possible the later ‘mobilization 
for war purposes of the commercial and industrial resources of the United 
States”.? Into most of these measures it is not necessary to enter in any 
detail, as they do not directly affect the merits of the claims. 

The United States declared war against Germany on April 6th 1917. 
Already by the United States Shipping Act of September 1916 the United 
States Shipping Board had been established “for the purpose of encourag- 
ing, developing and creating a naval auxiliary and naval reserve and a mer- 
chant marine to meet the requirements of the commerce of the United States 
with its territories and possessions and with foreign countries”.? This 
board was empowered by section 5 of the Act: 
to have constructed and equipped in American shipyards and Navy yards or elsewhere, giv- 


ing preference, other things being equal, to domestic yards, or to purchase, lease, or charter, 
vessels suitable, as far as the commercial requirements of the marine trade of the United 


2U.S. Counter-Case, p. 8. 3 U. 5. Case, p. 17. 
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States may permit, for use as naval auxiliaries or Army transports, or for other naval or 
military purposes, and to make necessary repairs on and alterations of such vessels, 

Provided: That neither the board, nor any corporation formed under section eleven in 
which the United States is then a stockholder shall purchase, lease, or charter any vessel 

(a) Which is then engaged in the foreign or domestic commerce of the United States, 
unless it is about to be withdrawr from such commerce without any intention on the part 
of the owner to return it thereto within a reasonable time; 

(b) Which is under the registry or flag of a foreign country which is then engaged in war; 

(c) Which is not adapted, or cannot by reasonable alterations and repairs be adapted to 
the purpose specified in this section; 

(d) Which, upon expert examiration made under the direction of the board, a written 
report of such examination being fled as a public record, is not without alteration or repair 
found to be at least seventy-five p2r centum as efficient as at the time it was originally put 
in commission as a seaworthy vessel, 


Section 7 of the Act provided: 


That the board, upon terms and conditions prescribed by it and approved by the Presi- 
dent, may charter, lease, or sell to any person, a citizen of the United States, any vessel so 
purchased, constructed, or transferred. 


Section 9 of the Act gave she board certain additional powers “when the 
United States is at War or Curing any national emergency the existence of 
which is declared by proclemation of the President”. These additional 
powers were: 
no vessel registered or enrolled and licensed under the laws of the United States shall, 
without approval of the board, be sold, leased, or chartered to any person not a citizen of the 
United States, or transferred to a foreign registry or flag. No vessel registered or enrolled 
and licensed under the laws of the United States, or owned by any person a citizen of the 
United States, except one which the board is prohibited from purchasing, shall be sold to 
any person not a citizen of the United States or transferred to a foreign registry or flag, 
unless such vessel is first tendered to the board at the price in good faith offered by others, or, 
if no such offer, at a fair price to be determined in the manner provided in section ten. 


A proclamation under this section of the Act was issued by the President 
on February 5th 1917, and thus these emergency powers of the Shipping 
Board came into operation.‘ 

Section 11 of the United States Shipping Act of September 1916, author- 
ized the Shipping Board to: 
form under the laws of the Distric: of Columbia one or more corporations for the purchase, 
construction, equipment, lease, charter, maintenance, and operation of merchant vessels 
in the commerce of the United Staies.5 

On the day of the declaration of war by the United States (April 6, 1917) 
the Shipping Board exercised this authority and formed the United States 
Shipping Board Emergency Fleet Corporation to carry out, in general, the 
purposes set forth in section 11 of the Act. Al the stock of this corporation 
was owned by the United States. Though its certificate of incorporation of 
April 16th 1917, provided “that the existence of this corporation shall be 
perpetual’’,* it had been laid down in section 11 of the Act that 


+U. S. Case Appendix, p 74. 5 U, S. Case Appendix, p. 62. 
6 U.S, Case Appendix, p>. 19-20; U. S. Case Appendix, p. 80. 
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at the expiration of five years from the conclusion of the present European War the opera- 
tion of vessels on the part of any such corporation in which the United States is then a 
stockholder shall cease and the said corporation stand dissolved. . . . The vessels and 
other property of any such corporation shall revert to the board.” 

For some time before the declaration of war the question of requisitioning 
ships by the United States had been considered and the fact that early in 
1917 a large proportion of the shipyards in the United States was engaged 
with contracts for foreign shipowners led to various proposals and negotia- 
tions into which it is unnecessary to enter here. On the 4th of March 1917, 
(after the severance of diplomatic relations between the United States and 
Germany on February 3, 1917) a Naval Emergency Fund Act was passed. 
This Act authorized and empowered the President, ‘‘in addition to all other 
existing provisions of law” within the limits of the appropriation available, 
“to place an order with any person for such ships or war material as the 
necessities of the Government, to be determined by the President, may re- 
quire and which are of the nature, kind, and quantity usually produced or 
capable of being produced by such person.”. Such orders were given prece- 
dence over all other orders and compliance was made obligatory. In the’ 
ease of non-compliance, the President was authorized to “take immediate 
possession of any factory . . . or of any part thereof’.? The Presi- 
dent was furthermore empowered, under the same penalty, “to modify or 
cancel any existing contract for the building, production, or purchase of 
ships or war material”, to place an order for the whole or any part of the 
output of a factory in which ships or war material were being built or pro- 
duced, and to “requisition and take over for use or operation by the Govern- 
ment any factory or any part thereof.’’* In all cases where these powers 
were exercised, provision was made for “just compensation” to be de- 
termined by the President, with the customary provision for an appeal to the 
courts. 

Then on June 15th 1917, two months after the declaration of war, further 
important powers were given to the President by the Emergency Shipping 
Fund Provision of the Urgent Deficiencies Act. The relevant provisions of 
this Act are as follows: 1° 

The President is hereby authorized and empowered, Within the limits of the amounts 
herein authorized: 

(a) To place an order with any person for such ships or materal as the necessities of the 
Government, to be determined by the President, may require during the period of the War 
and which are of the nature, kind and quantity usually produced or capable of being pro- 
duced by such person. 

(b) To modify, suspend, cancel, or requisition any existing or future contract for the build- 
ing, or purchase of ships or material. 


(c) To require the owner or occupier of any plant in which ships or materials are built or 
produced to place at the disposal of the United States the whole or any part of the output of 


1 U. S. Case Appendix, p. 63. 8 U. S. Case, p. 19. 
? Tbid.; U. S. Case Appendix, p. 76. 10 U, S. Case Appendix, pp. 89-90. 
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such plant, to deliver such output thereof in such quantities and at such times as may be 
specified in the order, 

(d) To requisition and take over for use or operation by the United States any plant, or 
any part thereof without taking possession of the entire plant, whether the United States 
has or has not any contract or agreement with the owner or occupier of such plant. 

(e) To purchase, requisition, or ~ake over the title to, or the possession of, for use or opera~ 
tion by the United States, any skip now constructed or in the process of construction or 
hereafter constructed or any part thereof, or charter of such ship. 

Compliance with all orders issuzd hereunder shall be obligatory on any person to whom 
such order is given, and such order shall take precedence over all other orders and contracts 
placed with such person. If any person owning any ship, charter, or material, or owning, 
leasing, or operating any plant eqiipped for the building or production of ships or material 
shall refuse or fail to comply the-ewith or to give to the United States such preference in 
the execution of such order, or shall refuse to build, supply, furnish, or manufacture the 
kind, quantities or qualities of the ships or material so ordered, at such reasonable price as 
shall be determined by the President, the President may take immediate possession of any 
ship, charter, material or plant of such person, or any part thereof without taking possession 
of the entire plant, and may use tae same at such times and in such manner as he may con- 
sider necessary or expedient. : 

Whenever the United States shall cancel, modify, suspend or requisition any contract, 
make use of, assume, occupy, requisition, acquire or take over any plant or part thereof, or 
any ship, charter or material in eccordance with the provisions hereof, it shall make just 
compensation therefor, to be determined by the President; and if the amount thereof so 
determined by the President, is Unsatisfactory to the person entitled to receive the same, 
such person shall be paid seventy—ive per centum of the amount so determined by the Presi- 
dent and shall be entitled to sue tae United States to recover such further sum as, added to 
said seventy-five per centum, will make up such amount as will be just compensation there- 
for, in the manner provided for bz section twenty-four, paragraph twenty, and section one 
hundred and forty-five of the Judicial Code. 

The President may exercise the power and authority hereby vested in him, and expend 
the money herein and hereafter eppropriated through such agency or agencies as he shall 
determine from time to time, Previded: That all money turned over to the United States 
Shipping Board Emergency Fleet Corporation may be expended as other moneys of said 
corporation are now expended. All ships constructed, purchased, or requisitioned under 
authority herein, or heretofore or hereafter acquired by the United States, shall be managed, 
operated, and disposed of as the President may direct. 


Up to the date of this Act, though different proposals had been mooted, 
no definite action as regards requisitioning ships or contracts for ships had 
been taken. Negotiations were opened between the Norwegian Govern- 
ment and the United States authorities and these will be discussed later. 
Definite action, however, began on August 3rd 1917. 


Il—Was tie Claimants’ Property Taken? 


The Fleet Corporation seat a general order of requisition by telegram to 
almost all the shipyards of -he United States on August 3rd and 4th, 1917, 
but it did not send any detailed order of requisition, giving the particular 
ships or contracts to which ~he requisition was intended to apply. Nor did 
the Corporation state precisely to what extent each of the yards was req- 
uisitioned. The tribunal cennot regard this notice as sufficient as regards 
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foreign owners of shipbuilding contracts, except for the purpose of preventing 
any transfer to a foreign flag or to foreign ownership or any other change to 
the status quo which could have been detrimental from the point of view of 
national defense. 

This telegraphic order of August 3rd, sent to the shipyards only, ordered 
the completion of all vessels “with all practicable despatch”, and referred 
to a letter which was to follow. !! 

The order contained in the letter of August 3rd expressly requisitioned 
not only the ships and the material, but also the contracts, the plans, de- 
tailed specifications and payments made, and it even commandeered the 
yards (depriving them of their right to accept any further contracts). In 
spite of this the United States have contended that there was no requisition, 
except of ‘‘physical property” and have strongly maintained that the word 
“contract” in the letter of 3rd August only referred to commitments for 
material. 

It is common ground that the United States ordered the shipyards not to 
accept after August 3rd 1917, any further progress payments under the con- 
tracts from the private owners, but that subsequent progress payments were 
made by some of the former owners to the shipbuilders.* 

The United States have also proved that, for instance, on September 12th, 
1917, Admiral Capps, General Manager of the United States Emergency 
Fleet Corporation, wrote to the Cunard Steamship Co., New York: 

‘You are informed that all shipbuilders have been directed not to accept any payments 
from you on account of requisitioned ships, and that in this case, where you have actually 
made payment, the shipbuilders will be directed to return this payment to you. 

You are now directed not to make any further payments or tenders of payments to any 
shipbuilders having under construction ships which were requisitioned by us. You are 
also further informed that no reimbursement will be made to you of payments which you 
have heretofore made to the shipbuilders, and no other form of settlement will be made with 
you without securing, for the benefit of our shipbuilders, complete releases of their contract 
obligations to deliver ships to you in place of the ships which we have requisitioned. 

The foregoing is not to be considered even an additional agreement to reimburse you at 
this time. The whole subject of compensation to former owners is now under considera- 
tion. 


To the British War Mission Admiral Capps wrote as follows, on September 
13th, 1917: 


I beg to acknowledge receipt of your letter of the 10th inst., in relation to the Cunard 
Line’s action in making tenders of payment to the shipbuilders covering ships requisitioned 
by the Fleet Corporation. The Emergency Fleet Corporation specifically ordered the ship- 
builders not to accept payments from former owners, and in similar cases has directed the 
owners not to make tenders of payment to the shipbuilders. i 

This is in strict conformity with the authority vested in the Fleet Corporation and the 
Cunard Company has again been directed not to make any such tenders. 

In this connection it is of course assumed that it is not the intention of the Cunard Co. 


u U. S. Case Appendix, p. 212, ete. 2 U.S. Case Appendix, p. 212, etc. 
z U. S. Case Appendix, p. 406, etc. u“ U. S. Counter-Case Appendix, pp. 88-89. 
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in making these tenders to place ouz shipbuilders in a position where they will have to deliver 
ships to the Cunard Line after the emergency has passed. The Fleet Corporation will 
necessarily take all suitable steps to protect the shipbuilders, and to prevent them from 
being placed in such an embarrass-ng position. 


It is common ground that one of the progress payments was made, with 
the assent of the United States Fleet Corporation, by one of the Norwegian 
claimants to the Seattle Construction and Dry Dock Co., after August 3rd 
1917, to the amount of 70,0C0 Dollars, on hull No. 92, (Steamship ‘‘Sacra- 
mento” Claim No. 4); that this sum was due on August 2; that the claimants 
or their assignors, the former owners, had fulfilled their contracts up to the 
time of the requisition; that on December 3rd, 1919, the United States 
Requisition Claims Committee, in their award, authorized payment of these 
progress payments to the Norwegian claimants; that these sums have not 
yet been paid to the claimants, although the United States were asked re- 
peatedly to do so; and that the formal claims were presented in 1919 on 
behalf of the present claimants. 

Counsel for the United States were invited by the tribunal to prove that 
‘these payments were not credited by the shipbuilders to the United States 
Emergency Fleet Corporation in their reciprocal accounts and payments. 
But no evidence was adduced to prove this; nor can it be denied that the 
United States Fleet Corporation debited these sums to the shipbuilders, as 
if they had been paid by the corporation under the contracts. There is 
an example of this in the lette> to the Seattle Construction and Dry Dock Co. 
of May 10th 1918.” 

Although the corporation wrote to the shipowners at the beginning of 
September 1917, that the subject of compensation to former owners “was 
under consideration”’, the correspondence of the General Managers of the 
Fleet Corporation (as it has been submitted to the tribunal) shows con- 
clusively that there was at the beginning an intention—confirmed by the 
orders to the shipyards—of including these payments in the compensation 
to be paid, not by the shipbuilders, but by the Fleet Corporation, to the 
former shipowners, with interest from August 3rd 1917. Thus the board 
asked for “any information n2cessary to a fair and just determination of the 
obligations of the Emergency Fleet Corporation in taking over these ships 
and contracts” .!8 

In their correspondence of about August 20th 1917 with the former owners 
of the contracts, the Gencral Managers of the United States Emergency 

‘Fleet Corporation, after having expressly mentioned that they were writing 
to them as owners, or as the representatives of the owners, of the contracts 
with the shipyards, expressly stated their intention of reimbursing them, 


1 U, S. Counter-Case appendix, p. 89. 

18 U. S. Case Appendix, p. 345. 

17 U. S. Appendix, p. 439. 

18 U. S. Appendix, pp. 213, 215, 264, 397, 444, 445, 448, and 449. 
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promptly, so far as funds are available for the payments heretofore made to the shipbuild- 
ers, if, after the investigation of data submitted by the owner, such payments are found in 
order and in conformity with the contract requirements. 

At your further and early convenience you are requested to submit to the Corporation, a 
statement of such indirect expenditures as you have made on account of each vessel; for 
instance the cost of superintendence, original design, interest on funds already paid, and the 
like. The matters mentioned will require careful audit, and in addition you may submit 
any other matters you deem pertinent. _ 

It will be perceived that the Corporation presumes it is addressing this letter to the owners 
or responsible representatives of the owners or persons entitled to receive compensation on 
account of the requisition of the vessels listed above. The Corporation requests that there 
be included in your response to this letter all evidence of ownership, which is necessary to 
establish the right of those who are entitled to receive the compensation provided by law. 

The consummation of the orders herein and heretofore transmitted will be made the sub- 
ject of later appropriate corporate action. 


The General Managers of the Fleet Corporation gave the following instruc- 
tions to their district officers: 19 


You will please forward without delay the usual certificates for payments which have 
become due under the contract after that date, so far as practicable, certified by the former 
local inspector as well as yourself. ‘These payments to the shipbuilder for the present must 
not exceed the actual cost of the contractor’s outlay for labor, materials received since the 
last payment, plus the approved overhead expense, nor must the payment so determined. 
exceed the contract payment accrued. 

It is the expectation of the Corporation to carry out the substance and purpose of the 
contract but this decision cannot be made definite until the Corporation can investigate 
the facts and terminology of each contract to assure proper protection of the Government. 

You will please furnish to the shipbuilder a copy of this letter and one copy of the enclo- 
sure, and you will request the shipbuilder to furnish you without delay, for transmission to 
the Corporation, a statement in detail of such payments received on account of each con- 
tract prior to August 3rd, the date of requisitioning. 


After the examination of the plans, specifications and contracts, interests 
and names of owners, lists of their payments under the-contract, and of ` 
each ship under construction, the Fleet Corporation gave further information 
to the shipbuilders. This was done on or about August 22nd, 1917, as 
regards all the present claimants, except in the cases of claims 12-15; in 
these the information was given after November 15, 1917.29 This further 
information was as follows: : 


The ships now under construction at your plant and referred to above, having been req- 
uisitioned by the duly authorized order of this corporation and title thereto taken over by 
the United States and an order having been placed with you by due authority to complete 
the construction of said ships with all practicable despatch, you are further ordered by the - 
President of the United States, represented by this corporation, to proceed in the work of 
completion heretofore ordered, in conformity with the requirements of the contract, plans, 
and specifications under which construction proceeded prior to the requisition of August 3, 
1917 in so far as the said contract describes the ship, the materials, machinery, equipment, 
outfit, workmanship, insurance, classification, arid survey thereof, including the meeting of 


19 See for Claims 7-11 and 12-15 U. S. Counter-Case Appendix, pp. 270, 272, etc. 
-20 U, §, Case, Appendix, pp. 238-368, etc. 
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the requirements of the said cont-act, and all tests as to efficiency and capacity of the ship 
on completion and in so far as the contract contains provisions for the benefit and protection 
of the person with whom the contract was made, but not otherwise. 

All work will proceed under the inspection of such persons as have been or may hereafter, 
from time to time, be designated by this corporation for that purpose. 

For the work of completion her2tofore and herein ordered the corporation will pay to you 
amounts equal to payments set rth in the contract and not yet paid; provided, that on 
acceptance in writing of this orde> you egree that on final acceptance of the vessel to give a 
bill of sale to the United States in satisfactory form conveying all your rights, title, and inter- 
ests in the vessel, together with your certificate that the vessel is free from liens, claims, or 
equities, with the exception of those of the owner and then only of those set forth in the con- 
tract. Compensation to the shipbuilder for expedition and for extra work will, when deemed 
appropriate, be made the subject of a subsequent order. 

This order applied only to vessels actually under construction, and in accepting it the 
corporation expects you to inform it of the actual stage of construction of each vessel or the 
parts to be assembled therein on tke date of requisitioning, August 3, 1917. The corporation 
reserves the right to decide whetker or not a vessel was actually under construction on Au- 
gust 3, 1917, on consideration of tae ascertained facts. 

In replying to this communicstion please arrange to specify separately the vessels to 
which this order refers, and refer to the corresponding contract in sufficient terms for identi- 
fication of it. 

Please furnish a copy of this to (aame of shipbuilder) and ask for an early reply. 


It would be superfluous tc mention here that a “‘bill of sale” in the United 
States is considered as the irstrument of transfer of property, and that ships, 
although considered as a species of personal property, are subject also to 
special rules. A ship does rot pass by delivery, nor does the possession of 
it prove the title to it. 

The next step of the corporation was to give generally the same informa- 
tion to the owners of the sh:pbuilding contracts, and to require information 
whether a brokerage commission ‘‘claimed as part of the contract price of 
vessels” had been ‘‘paid or agreed to be paid on account of each uncom- 
pleted contract for vessels covered by the requisition order of August 8rd, 
1917, giving the name of the broker and the amount paid or to be paid, and 
the times when payments ere due, together with a copy of the brokerage 
agreement.” 

Such letters were written, for instance, with reference to the ships in- 
cluded in claims 1 and 2 on September 18, 1917, to the Manitowoc Ship- 
building Co. To the Columbia River Shipbuilding Co., Admiral Capps 
wrote as follows on November 21, 1917: 


Re Completion of requisitioned. hulls. 

Your letter of October 25, 1917, relative to vessels requisitioned by this corporation and 
under construction in your yard, 2as been received. From information at hand the above 

` letter is understood to apply to ycur hulls No. 1 to 10 inclusive. 

You will proceed with the completion of these hulls to meet the requirements of the con- 
tracts in force on August 3, 1917 between you and the Northwest Steel Co. 

‘As just compensation for and as a reasonable price of such completion the corporation will 
pay to you a total sum equivalent to the total unpaid amounts on contracts between you 
and the Northwest Steel Company. 
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Payments will be made on receipt of vouchers submitted through the district officer to 
this corporation on a form to be forwarded to you and after certification by the district 
officer that such payments are due and warranted. 

The above arrangements in this letter in reference to payments are based upon the as- 
sumption that there are no unpaid brokerage fees. If there are unpaid brokerage fees on 
said contracts, then the total amount of such fees will be deducted from the total unpaid 
amounts on the said contracts. 

The district officer will be instructed to continue the inspection of work and material to 
insure that the vessels, when completed, will be equal in all respects to what was contem- 
plated by the requirements of the contracts in force on August 3, 1917, between you and the 
Northwest Steel Company, and you will provide the district officer and his representatives 
all facilities necessary for the performance of this duty. 


This last letter refers to Claim 6, where the delivery of the completed 
ship was expected for December 1st. 

It is common ground that the shipbuilders complied with these orders of 
the corporation, repeating generally the words which had been suggested to 
them by the corporation. The following is an example of one of the ship- 
builders’ replies: 2 


Dear Sir, Re requisitioned ships. A copy of a letter dated August 22, 1917, has been 
delivered to us with the request that we reply to the same and give the information therein 
called for, and in compliance to such request we beg to say: In obedience to the order of the 
President of the United States, represented by the United States Shipping Board Emergency 
Fleet Corporation, we will execute and deliver to the United States, or to the United States 
Shipping Board Emergency Fleet Corporation, bills of sale of ships now under construction 
in our yard as they are completed and which were requisitioned on August 3, 1917, upon 
the following conditions: 

1. The payments by you of all amounts specified in each several contract unpaid by the 
purchaser, said payments to be made by you pursuant to the terms of the contract. 

2. The refunding to us of all customs duties paid by us upon any equipment going into 
the construction of hulls 80 and 81. 

3. The payment to us of all extras and alterations not covered by the contract, ordered by 
authorized representatives, 

4. The payment to us of all supplies ordered by authorized representatives furnished by 
this company for the outfitting of such ships. 

In addition to the bill of sale, which is to be in such form as will be satisfactory, we will 
deliver a certificate that the vessel described in such bill of sale is free from liens, claims or 
equities excepting only equities and rights of the purchaser under the contract under which 
such ships were constructed. 

You are further advised that on August 3, 1917, the undersigned was under contract to 
construct the following ships, above 2,500 tons dead-weight capacity, which are designated 
by us by hull numbers as follows: Hull Nos. 80, 81, 82, 83, 86, 87, 88, 90, 91, 92, 93, 94 and 
95. 

You are further advised that we will proceed with all practicable despatch the complete 
construction of said ships. 


Without entering here into further details, the tribunal, upon the abun- 
dant evidence brought by the United States, are of opinion that not only 
were material, plans, specifications and other such physical or intangible 


z2 U. S. Case Appendix, p. 512. z2 U, S. Case Appendix p. 376. 
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property of the claimants taken, but also their money, for the United States 
did not refund their previous payments either to the shipbuilders or to the 
shipowners. ; . 

The fact that the progress payments were not refunded by the United 
States Emergency Fleet Corporation to the shipbuilders is specially strong 
evidence to show that the contracts with these builders were not cancelled 
by the United States’ orders of August, that the property of the owners was 
not considered as destroyed as between the Fleet Corporation and the ship- 
builders, and that the Fleet Corporation took over the legal rights and duties 
of the shipowners towards tke shipbuilders. The necessary consequence is 
that the corporation took cver the rights and duties of the shipbuilders 
towards the shipowners. It expressly required the shipbuilders to give the 
corporation a bill of sale wh:ch, when delivered to it, would, in the opinion 
of the tribunal, relieve the shipbuilders from any liability to the previous 
owners in regard to their “Hens, rights and equities” as set forth in their - 
respective contracts. The shipbuilders were thus entirely relieved of any 
obligation to the former owrers, for the corporation inserted itself between 
the builders and the shipowners by an exercise of what is called, in the United 
States law and jurisprudenca, the power of eminent domain. This action 
can be considered, as far ae the private shipbuilders are concerned, as a 
case of force majeure or restraint of princes and rulers. 

In other words, the corporation seems to have intended, in August 1917, 
to assume towards the contrect-owners the legal position of the shipbuilding 
contractor. The main obligation of such contractors was to proceed with 
the construction, and to delirer the ships to the owners of the contracts. 

Further, the fact that the United States Shipping Board Emergency 
Fleet Corporation kept, and has had the exclusive profit up to the present 
time of, the progress payments made to the shipbuilders by the claimants or 
their assignors, amounting to almost 23 million dollars, is of especial im- 
portance, not only with rega-d to the material consequences of such action, 
but also in connection with the legal aspect of the whole case. 

It will be seen later on thai the corporation managers, after having taken 
control of the shipyards, took also the property of the claimants in such a way 
as to destroy it. But it should be stated at once that in connection with the 
taking of the claimants’ money, the corporation, having first ordered the 
completion of all the fifteen contracts, delayed or even cancelled the con- 
struction of the hulls for which the New Jersey Shipbuilding Co. had con- 
tracted. Claims 13, 14 and 15 are based upon contracts which, to quote the 
United States Case, Chart I, “were never completed but were suspended on 
January 31, 1919 and cancelled on August 23rd 1919 before their keels were 
laid.” 

As the tribunal is of opinion that the good faith of the United States 
Emergency Fleet Corporatian is to be presumed, the corporation must be 
given the credit of having contemplated delivery of the ships to their former 
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owners, and of having written its first letters to the shipbuilders and ship- 
owners for the purpose of. having the ships built and delivered. The first 
objects of the corporation were evidently at that time to take.control of the 
shipyards and of the contracts in order to expedite the construction of the 
ships, and to modify the ships, if necessary, in order to meet the war re- 
quirements. 

This policy was not subsequently carried out by the Fleet Corporation. 
There wére several successive changes in the personnel of the leading tech- 
nical and legal advisers of the corporation, and among the directors them- 
selves and these changes apparently resulted in a change of policy. 

The corporation seemed to have forgotten that it had assumed certain 
contractual obligations, and in particular to have ignored the fact that the 
retention of the money of the claimants without restoring the ships was 
obviously unlawful. Such action was not only contrary to international 
law, but also to the municipal law of the United States. The amounts of 
the progress payments should have been refunded at the time of the requisi- 
tioning of the ships. There can be no excuse for waiting until 1919 to make 
an assessment of these amounts. The corporation could not have enter- 
tained any doubt after October 6th, 1917, that an immediate settlement of 
the claims was imperative. The corporation may have intended, up to 
. October 6th, 1917, to settle accounts with regard to these claims, namely so 
long as it was expected that the property of the claimants would be restored 
at the end of the war. More especially the corporation should not have had 
any doubt with regard to claims 13 to 15 as to the legality of its action ac- 
cording to municipal law as well as under international law, after it had 
informed the shipbuilders not to go on with these contracts. 

The tribunal is therefore of opinion: 

1. That, whatever the intentions may have been, the United States took, 
both in fact and in law, the contracts under which the ships in question 
were being or were to be constructed. 

2. That in fact the- claimants were fully,and forever deprived of their 
property and that this amounts ‘to a requisitioning by the exercise of the 
power of eminent domain within the meaning of American municipal law. 


IlI—The Date on Which Claimants’ Property was Effectively Requisitioned 


The parties have disagreed as to the date, the object and the purport of 
the requisition. 

Norway’s contention is that the requisition should not be considered 
legally effective against the several members of the “Christiania Group”— 
the present fifteen claimants—until October 6th, 1917, when the negotia- ` 
tions between the special Norwegian Mission and the Shipping Board may 
be said to have been concluded by the formal notification from Mr. Hurley, 


23 Norwegian Case, Documentary Evidence, Exhibit 25, p. 281. 
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Chairman of the Board, to Dr. Nansen, head of that mission. Norway hi 
contended that the contracts were requisitioned, and that, whatever me 
have been said to the claimants by the Fleet Corporation, the tribunal hi 
only to consider the real facts, in other words what the Fleet Corporation di: 
and that the action of the co>poration amounted to a taking without payir 
just compensation for the property so taken. 

The contention of the United States is, on the other hand, that the requis 
tion became effective against the claimants on August 3, 1917, the day of tl 
general order issued to the American shipyards; that the agreement b 
tween the Department of State and the Norwegian Minister was merely ' 
suspend the requisition of completed vessels, but not of vessels under co: 
struction and that the requisition of the latter, though anticipated, was n! 
yet announced; and that 

_ Thè Emergency Fleet Corporation did not requisition contracts, but took only actu 
physical property, consisting of skips and materials for ships, together with commitmen 
for material for ships, and that the property which it actually requisitioned is the only thi 
to be valued.” 


As counsel for the Kingdam of Norway laid considerable stress upon tl 
negotiations which took plaze in 1917 between the United States Depar 
ment of State and the Norwegian Minister at Washington, Mr. Bryn, it 
necessary to summarize the facts as to these negotiations and to examii 
their influence upon the lega: position of the parties. 

In February 1917, as soon as the bill was introduced in the United Stat 
Senate and House of Representatives which proposed to prevent foreig 
owners of vessels ‘‘now being constructed or hereafter constructed in t? 
United States” from registering their ships under foreign flags, (proposa 
which matured on June 15th in the Emergency Shipping Fund Provisic 
of the Urgent Deficiencies Act), the Norwegian Minister called the attentic 
of the Secretary of State to zhe fact that 
as said bills do not provide for compensation to foreign shipowners, the Norwegian citize 


for whose account the ships are ncw building in American yards would suffer a tremendo 
loss, amounting to many millions sf dollars, if said provisions should be enacted into law 


The attorney for the priacipal group (so-called Stray Group) of No 
wegian owners of shipbuilding contracts, and the United States Shippir 
Board endeavored to reach a friendly solution of the difficulties raised by t] 
Norwegian Government by a voluntary agreement (similar to the agre 
ment arrived at between Great Britain and Norway), safeguarding tl 
interests of the United States by placing these vessels at the disposal of tl 
government during the war and for a reasonable period (six months) afte 
wards, 

The negotiations were largely conducted through informal conference 


2 U. S. Counter-Case, p. 56; U. S. Argument, p. 156. 
2 U.S. Case Appendix, p. 121. 
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with a special Norwegian mission, presided over by Dr. Fridtjof Nansen. 
It is proved by the attitude of the United States themselves, that they 
complied with a formal request of Mr. Bryn to the Department of State, 
dated June 28th, 1917, to delay temporarily, until the arrival of the Nor- 
wegian Mission,” 

the executing, as far as same would involve Norwegian shipping interests, of the authority 
given to the President by the provisions of the Act ai June 15, 1917, which oresited 
an Emergency Shipping fund. 

The United States have contended ei by the Executive Order of July 
lith, 1917, the President of the United States delegated to the United States 
Shipping Board the authority to requisition constructed vessels, and to the 
United States Shipping Board Emergency Fleet Corporation the power 
vested in him of requisitioning “vessels in process of construction.” 

On 28rd July, 1917, the Shipping Board passed a resolution to requisition 
“title to and possession of all launched merchant vessels where construction 
is completed, and which construction was commenced in American yards 
under contracts which would lead to foreign documentation”, on giving 
twenty-four hours’ notice to the diplomatic representatives of the countries 
of which the foreign owners were citizens. 

On July 24th Mr. F. L. Polk, Acting Secretary of State, notified the Nor- 
wegian Minister of this resolution. As Dr. Nansen’s Norwegian mission 
had not yet arrived, it was agreed between them that the Norwegian “new 
buildings” should not be requisitioned until the Norwegian special mission 
_ had arrived, and had had an opportunity of taking the matter up with the 
American Government. The Norwegian Minister guaranteed that no 
vessel built in American yards for Norwegian account would be transferred 
to the Norwegian flag after noon on July 25th. 

Mr. Polk informed the Shipping Board of this arrangement, and the 
Board, on July 25th, resolved ‘‘that nothing be done in connection with the 
requisitioning of Norwegian ships.” 2” 

-Mr. Bryn gave instructions accordingly to the Norwegian consuls in the 
United States, referring to the Shipping Board’s resolution that “all com- 
pleted ships were to be requisitioned”, and these instructions were carried 
out. ` Only one new steamer, the Dicto, was authorized by the United States 
to clear, and for this ship the Norwegian certificate of nationality had been 
issued by the Norwegian consul at San Francisco on the morning of July 
25th. 

On August 8rd, 1917, Mr. Hurley, the Chairman of the United States 
Shipping Board, informed President Wilson that “after consultation with 
Admiral Capps, and with his approval”, the Board 


decided that the Emergency Fleet Corporation should proceed at once to commandeer all 
ships of suitable tonnage now being constructed in American shipyards, so en their com- 


2 U. S. Case Appendix, p. 131. 
270. S. Case Appendix, pp. 156-157, 134-135, ete. 
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pletion may be expedited, and their disposition determined in the manner best adapted to 
the present needs of the nation. 

We deem it of the highest importance that this action be taken without delay. 

The question as to what disposition shall be made of the requisitioned ships can be de- 
termined later, after consultation with the Governments for whom, or for whose citizen a 
part of the ships are being built. 


The general requisition order was issued on the same day, or on 4th Au- 
gust, by letter and telegram, to all the shipbuilders concerned with the 
claimants (except New Jersey Shipbuilding Company). 

The order to practically all of the American Shipbuilders was worded as 
follows: 

By virtue of an Act approved June 15th, 1917, and authority delegated to the Emergency 
Fleet Corporation by Executive Order of July 11th, 1917, all power-driven cargo-carrying 
and passenger vessels above 2500 tons, deadweight capacity, under construction in your 
yards, and materials, machinery, equipment and outfit thereto pertaining, are hereby 
requisitioned by the United States and will be completed with all practicable despatch. 
Letter follows. 28 


One of the purposes of this statutory order is clear: the construction 
must be completed as rapidly as possible. Whether the requisition was for 
title or for use, and what would be the compensation etc., was not disclosed, 
and the requisition letter was equally reticent, containing only a promise 
“that the compensation to be paid will be determined hereafter, and will 
include ships, material and contracts requisitioned.” 

The tribunal is of opinion that the Shipping Board and the Shipping 
Board Emergency Fleet Corporation were bona fide if they considered the 
order to American shipbuilders was consistent with an ‘‘agreement for the 
maintenance of the status quo on both sides”. It is reasonable to infer that 
they had not rejected at that time the Norwegian suggestion of a voluntary 
agreement and that they did not deem it necessary to pay immediately the 
just compensation, nor to make even an inventory of the things taken. 
Their attitude may be explained by a belief on their part that future ac- 
counts would be settled by voluntary agreement. 

It appears from the minutes of October 4th, 1917, that at that date the 
members of the United States Shipping Board, held strongly divergent views 
with regard to the requisitioning of foreign vessels. While the majority 
proposed “that the Board conform its action with reference to foreign ton- 
nage to the action already taken by the Board with reference to the British 
and French ships”, Vice-Chairman Stevens presented the following resolu- 
tion: “that vessels building for Norwegian account, commandeered by the ` 
Emergency Fleet Corporation, be transferred to American corporations to 
be formed by their owners, on condition that they voluntarily charter the 
vessels to the Board, bare boat or time charter, at Board’s option, for the 
period of the war and six months thereafter, at the general requisition rate 


21 U, S. Case, p. 14. 
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established by the Board, and reimburse the Corporation for all expenditure. 
incurred in the completion of the vessels”. The motion not being seconded, 

the Vice-Chairman moved ‘‘that the question is of such international im- 

portance that it be referred to the President”. . 

This motion also not being seconded, the Chairman of the Shipping Board, 
after having stated to the board that the decision arrived at was to “retain 
the title to the tonnage for the present”, wrote to Dr. Fridtjof Nansen, at 
Washington, D. C., on October 6th 1917, as follows: 

After careful inquiry into the present and prospective war needs of the United States and 
of the Allies, . . . the Board has concluded that it is its duty to retain for urgent mili- 
tary purposes, all vessels building in this country for foreign account, title to which was com- 
mandeered by the United States on August 3rd. The decision includes necessarily the ves- 
sels building for Norwegian account . . . I need not add that it is our intention to 
compensate the owners of commandeered vessels, be they American, Allied or Neutral, to 
the full measure required by the generous principles of American Public Law. 


After stating that, while this decision of the Board covered the case of one 
of the Norwegian ships commandeered, the Wilhelm Jebsen, and that the 
Board approved a friendly settlement with regard to the Jeannette Skinner, 
Mr. Hurley added: 


I greatly regret the delay that has unavoidably attended the decision of this matter, and 
feel certain that you will appreciate that it was due solely to our keen desire to consider fully 
and weigh conscienciously the arguments which the representative of the Norwegian ship- 
owners and of your mission have placed before us. 


The correspondence between Dr. Nansen and Mr. Hurley continued in 
December, Dr. Nansen on behalf of Norway claiming on December 8th 
that these vessels “are being temporarily requisitioned by the American 
Government”, while Mr. Hurley closed the correspondence on December 
21st 1917 by a letter stating that: 


Mr. Munson has referred to me your letter to him, dated December 8, regarding insurance 
on vessels building in American yards for Norwegian account and commandeered by the 
Government of the United States. 

I also have your letter of December 18 on the same subject. 

Since these vessels have been completely and permanently taken over by the United 
States, it does not seem to me that the former Norwegian owners need be at all concerned 
over the question of insurance. The responsibility for loss or injury to the vessels is en- 
tirely in the Government of the United States, since the United States now hold title to the 
vessels. The former Norwegian owners have, under our Constitution and under the stat- 
utes governing the matter, a claim against the United States for just compensation, which 
claim I hope may be satisfactorily adjusted at an early date. 


It cannot be denied, therefore, that the United States did claim in Oc- 
tober 1917, to be the holders of the title to the Norwegian property, and 
that they expressly refused every interference from the claimants. 

It is not necessary to examine here whether the holding of the title was 
valid. It is sufficient to state that the United States, in fact, did take and 
hold the title, the property of the claimants; that they had the de facto 


possession, enjoyment and use, and that they acted as owners of the claim- 
ants’ property after the formal taking, as notified by the Shipping Board to 
Dr. Nansen. . l 

After a most careful examination of the evidence produced on both sides, 
the tribunal has come to the conclusion that: 

Ist. The requisition became effective in August 1917, as regards the 
American shipbuilders; 

2nd. But the requisition of the whole property of the claimants became 
effective only on and after October 1917. The date of October 6, 1917 may 
be admitted for all claimants. f 

The general requisition order of August 3rd, 1917, as well as the previous 
statutes and Presidential orders, certainly had legal importance, as they 
gave power to the executive officers to prohibit the export of materials, the 
transfer of ships to foreign flags, etc. But the requisition order did not say, 
for instance, that all the property of the foreign shipowners should be taken, - 
not even that it should be taken for title or forever. It was construed as 
leaving it to the competent officers’ discretion whether some of the ships 
under construction should be requisitioned or not. In fact, till October 
1917, there was, in some cases, considerable doubt as to the ultimate de- 
cision, and some orders of requisition were not given until the end of No- 
vember 1917. 

. As long as the Fleet Corporation was not following “due process of law”, . 
nor offering the “just compensation” provided for by American law for the 
- property taken, it can be doubted whether the requisition was “‘effective’’, 

and the tribunal, by admitting the date of October 6, 1917 as the date of 

requisition, has made ample provision for the special difficulties and the 
emergency invoked by the United States. 

Another fact must be taken into consideration, not only with regard to 
‘the duration of the effective requisition, but also to the liability: of the 

United States Shipping Board Emergency Fleet Corporation. Without 

examining here whether the Corporation could have kept the use and effi- - 

cient control of the claimants’ ships, but not their title, during the war, the 
tribunal records that its attention was specially drawn to the fact that as 
early as February. 1919, the Emergency Fleet Corporation was giving back 
to. their former owners some of the ships which had been needed during the 
‘wat, but for which there was no further use. After the Armistice was signed, 
in November 1918, and before the signature of the Treaty of Peace with 

Germany, there were no hostilities between the United States.and any other 

nation. Counsel for the United States has conceded that the bulk of the 

American Army was demobilized in the spring of 1919 and, while the United 

States were still ‘technically at war”, the reasons stated by the Shipping 

Board in support of its attitude had undoubtedly ceased to exist.. 

The tribunal is of opinion that, whatever may be said in favor of the tak- 
ing for title of the claimants’ property during the war, there was no sufficient 


vest svi. m BIF 


reason for keeping these ships after the signature of the Versailles Treaty 
in. June 1919. The reasons which have been given afford no legal interest 
which this international tribunal could recognize as being superior to the 
rights of private foreign citizens in their own property. 


IV—The Law Governing the Arbitration 


The parties have disagreed also as regards the question whether this 
tribunal is bound.by the municipal law of the United States, regarding the 
matters, within the jurisdiction of the United States, which have come before 
the tribunal for its decision. The special agreement of June 30, 1921, 
Article I, provides that “The Tribunal shall examine and decide the afore- 
said claims in accordance with the principles of law and equity”. The 
United States, after reviewing the diplomatic correspondence which led to 
the adoption of the phrase “principles of law and equity” as the rule for the 
decision in this arbitration, has advanced the contention that the tribunal 
should not fail to give effect to the municipal law of the United States, re- 
garding any matters within the jurisdiction of the United States, which 
have come before the tribunal for its decision. The Kingdom of Norway, 
on the other hand, has maintained that, in the absence of an express agree- 
ment to the contrary, arbitration of differences between nations is governed 
by international law, and that no arbitral tribunal is bound by the municipal 
law of any of the states which are parties to the arbitration. 

It seems not necessary to dwell at length upon this difference of opinion. . 
Obviously this conflict of opinion is more in the appearance than in the 
reality. This is largely due to the fact that both parties have overlooked 
certain aspects of the case. This case presents to an exceptional degres 
questions of private law besides questions of public law. 

As regards private law this tribunal has not the power to modify, auai 
or improve the contracts agreed between citizens of the two countries, nor 
to modify their consequences. It may have to resolve certain conflicts of 
private law in the absence of contract. L’Ordre Public International is 
obviously not at stake when this tribunal deals with such contracts. But 
should the public law of one of the parties seem contrary to international 
public policy (Ordre Public International), an international tribunal is not 
bound by the municipal law of the states which are parties to the arbitration. 

That there is misunderstanding between the parties is also due to the use 
of the words “principles of law and equity”. -It is common ground that 
the United States, as well as Norway, are bound by the French text of the 
Convention pour le Règlement pacifique des Conflits internationauz of the 18th 
October 1907. Article 73 of this convention provides that: 


- Le Tribunal est autorisé à déterminer sa compétence en interprétant le compromis ainsi 
que les autres actes et documents qui peuvent être invoqués dans la matière et en appli- 
quant les principes du droit. 
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The word droit is -also referred to in Article 37 of the same convention of 
1908: 


L’arbitrage international a pour objet le règlement de litiges entre les Etats par des juges 
de leur choix et sur la base du respect du droit. 


As-Dr. Lammasch says in his work upon international arbitration, (Die 
Rechtskraft Internationaler Schiedsspriiche, page 37),?° the .significance of 
the words ‘‘on the basis of respect for law” have no other meaning than that 
the arbiter shall decide in accordance with equity, ex aequo et bono, when positive rules of 
law are lacking. 

‘Tf no special principles are prescribed to the arbitrator, he must doubtless decide in the 
first place in accordance with international law to be applied from both sources of this 
science, not only from treaties, but also from customary law, and the practice of judges in 
other international courts. 


Dr. James Brown Scott, in his Hague Court Reports, 1916, page XXI, 
Says: 
Tn the absence of an agreement of the contending countries excluding the law of nations, 


laying down specifically the law to be applied, international law is the law of an international 
tribunal. 


The words “law and equity” used in the special agreement of 1921 can- 
not be understood here in the traditional sense in which these words are used 
in Anglo-Saxon jurisprudence. 

The majority of international lawyers seem to agree that these words are 
to be understood to mean general principles of justice as distinguished from - 
any particular system of jurisprudence or the municipal law of any state. 

It must also be borne in mind that this tribunal has been instituted in a 
general arbitration convention between United States and Norway, which 
has expressly provided that: “Difference which may arise of a legal nature 
or relating to the interpretation of principles existing between the two con- 
tracting Parties, and which it may not have been possible to settle by di- 
plomacy, shall®® be referred to arbitration in the way which has been fol- 
lowed in this case.” : 

This tribunal is therefore a regular legal institution, which possesses by 
consent of the two parties a compulsory jurisdiction, independent of the 
national courts of the parties. Both parties come before the tribunal on a 
footing of perfect equality. The tribunal cannot ignore the municipal law 
of the parties, unless that law is contrary to the principle of the equality of 
the parties, or to the principles of justice which are common to all civilized 
nations. But the tribunal is not bound by the spccial rules instituted in any 
of the two countries for the purpose of restricting (for instance in favor of 
the sovereign against its own “‘justiciables’’) the equality between parties 
which would otherwise be the basis of justice as applied between private 
litigants. 

` 29 Norway Counter-Case, p. 4. 80 Italics by the tribunal. 
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The tribunal cannot agree, therefore, with the contention of Norway that 
it should be entirely free to disregard the municipal law of the United States, 
when this has been implicitly accepted by Norwegian citizens in their deal- 
ings with American citizens, although this law may be less favorable to their 
present claims than the municipal laws of certain other civilized countries. 

But the tribunal cannot agree, on the other hand, with the contention of 
the United States that it should be governed by American statutes whenever 
the United States claim jurisdiction. ` 

This tribunal is at liberty to examine if these statutes are consistent with 
the equality of the two contracting parties, with treaties passed by the 
United States, or with well established principles of international law, includ- 
ing the customary law and the practice of judges in other international 
courts. 

After careful examination of the Constitution of the United States, of the 
American jurisprudence quoted by both parties, and of the American legis- 
lation passed by Congress from 1916 onwards, (commencing with the 
National Defense Acts of June 1916 and with particular reference to the 
legislation of 1917 which mobilized the industries of the United States), 
the tribunal agrees with the contention of the United States that there was 
nothing in this emergency legislation, under the special circumstances, that 
was contrary to international law. 

It should be observed, that it is not inconsistent with the United States 
Constitution and statutes, or with the principles of international law and 
equity, to set aside certain special rules of the United States law which do 
not seem in harmony with the liberal principles of the American Constitu- 
tion. Some of these will be quoted later on. 

The tribunal is further of opinion that the present arbitration is not due to 
possible defects in this legislation or in Presidential orders, but to the action 

_ of some of the officials of the United States Shipping Board and Shipping 
Board Emergency Fleet Corporation. 
‘ The fifth Amendment to the Constitution of the United States provides: 


No person . . . shallbe . . . deprived of life, liberty, or property without due 
process of law; nor shall private property be taken for public use, without just compensation. 


It is common ground that in this respect the public law of the parties is in 
complete accord with the international public law of all civilized countries.*! 

The inviolability of the private property of a foreign citizen is a question 
of public policy, and it is for the courts in the United States, as well as in 
other countries, to settle conflicts that may arise between the respect for 
private property, and the “power of eminent domain”, as is called in the 
United States the power of a sovereign state to expropriate, take or authorize 
the taking of any property within its jurisdiction which may be required 
for the “public good ” or for the “general welfare”. 


31 See, for instance, Mr. Adams, Sec. of State, to Spanish Minister, March 12, 1818, 
quoted in Moore’s Digest of International Law, (Washington, 1906, Vol. 4, p. 5.) 
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The courts in such cases have to settle three questions: 

1. Whether this is a case of private property being appropriated or taken? 

This has to be proved by the claimant. 

2. Whether the “taking” is justified by public needs? 

Here the ‘onus probandi” lies upon the sovereign. 

3. Whether just compensation has been offered or paid in due time? 

Here it must be remembered that in the exercise of eminent domain the 
right of friendly alien property must always be fully respected. Those who 
ought not to take property without making just compensation at the time 
or at least without due process of law must pay the penalty of their action. 

It is common ground that the word “property” in the fifth Amendment 
of the United States Constitution, is treated as a word of most general im- 
port, and that it is liberally construed and includes every so called “interest” 
in the thing taken. (Lewis: Law of Eminent Domain, Chicago, 1909, 
paragraph 64-65, etc.), (Nichols: Law of Eminent Domain, Albany, 1917, 
paragraph 118, etc.). 

While in some other systems of law the otitis derived from the “‘pro- 
prietas”’, as “propriété”, are equivalent to ownership, the word “property”, 
in the United States Constitution, as in the English and American common 
` law system, includes all kinds of “personal property”, all jura in personam, 
and “choses in action”. The word includes especially what the United 
States Shipping Board and Fleet Corporation described as the “liens, rights 
and equities” for the benefit and protection of the person called “the owner”, 
or the purchaser of a contract with a shipbuilder for the construction of a 
ship. 

Some of the fifteen contracts submitted to the tribunal contained protec- 
tive provisions such as: 


While said steamer is in the course of building and before or after launching, and until 
the final completion and delivery, the purchaser shall, on payment of instalments of con- 
tract price at the times and in the manner above stipulated and subject to the builders lien 
for unpaid instalments of said contract price and for extras and bonus, become part owner of 
said steamer and of her hull, machinery and equipment and of all materials therefor, such 
part ownership to be in the proportion that the amount of payments made by the purchaser 
shall bear to the value of the work done on and material furnished for said steamer; and the 
builder shall, upon completion and delivery of such steamer furnish the purchaser a builder’s 
certificate and such other documents and assurances as may be necessary to enable said 
steamer to be enrolled as the property of said purchaser and as may be necessary to confer on 
said purchaser an absolutely good and unencumbered title in and to said steamer, free of all 
liens ‘(except as to any encumbrance created by said purchaser). Until the completion and 
tender of delivery of said steamer to said purchaser, as above provided, said steamer shall 
be at the risk of the builder. 


Some of those provisions went further: 


this vessel shall at all times be the property of the purchaser in all stages of construction and 
that all material purchased and delivered in the yard for her, or appropriated to the con- 
struction of her, shall become its property by such delivery or appropriation, subject to a 
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lien by the builders for any unpaid instalments of the purchase price, and for work done, 
labor and materials furnished.2 


When such provisions are inserted, it is obvious that the contract is prima 
‘facie evidence of a jus in rem, arising out of the contract, while the contractor 
or his sub-contractor might otherwise deny the existence of this superior - 
“interest’”’ equivalent to ownership. 

The Columbia River Shipbuilding Co.’s contract with W. Gilbert (Claim 
6) expressly stated that: 

(ninth) Should the builders after the vessel’s keel is laid, fail continuously to proceed 
with the work and to complete the vessel, her machinery ete., unless prevented by acts of 
the purchaser or strikes or non-delivery of material beyond the reasonable control of the 
builder, or other unavoidable causes beyond their reasonable control, the purchaser shall 
. have the right to take possession of the vessel and machinery, pumps, engines, tackle, ap- 
parel and furniture, and all materials and fittings therefor, and complete the vessel at the 


expense of the builders, and to remove said vessel, the material and fittings assembled 
therefor, if the purchaser so desires. . . 3 


All the claimants were also fully protected by several other clauses which 
can be omitted here. 

While the United States have aok expressly denied that such liens, Hiahia 
and interests ex contractu must be considered as property in their law of ` 
eminent domain, they have contended that this property was an entity dis- 
tinct from the material and other tangible things subjected to the property, 
and that when the owner of the shipbuilding contract (to use the words of 
the United States Supreme Court, Nichols, paragraph 109) “continued to 
have the use and possession as before, the property is not taken in the con- 
stitutional meaning, however much it may be depreciated in value.” 

They contended that this was a case of consequential damages which are 
not awarded in the United States. The tribunal cannot agree with this 
contention of the United States. . 

In order to justify the tribunal’s opinion, it seems not necessary to deal in 
detail with the numerous documents produced by both parties, nor to touch 
upon the question whether consequential damages ought to be awarded in 
international law. Á 

The United States intended to “take” and have “taken” in fact, the 
contracts under which the fifteen hulls in question were being constructed 
by American shipbuilders in, 1917. These contracts were the property, or 
created it, and what the United States call “physical property” is only one 
of the elements or aspects of the “property” under the municipal law of the 
United States, as well as under the law of Norway and other states. It is 
common ground that, in the absence of any treaty, the Norwegian owners of 
these contracts were protected by the fifth amendment of the Constitution 
of the United States against any expropriation not necessary for public use, 
and that they are entitled to just compensation if expropriation occurs. 


3U. S. Case Appendix, p. 593. _ s U, S. Case Appendix, P. 619. 
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It has been proved that the claimants lost the use and possession of their 
property through an exercise by the United States of their power of eminent 
domain. When, for instance, on October 6, 1917, the Shipping Board 
informed Dr. Nansen that the United States had taken the “title”, the 
Board implicitly admitted that the ownership of all the liens, rights and 
equities set forth in the fifteen shipbuilding contracts had been transferred 
to the United States by operation of law. As the United States have taken 
up the position and have acted in such a way that such transfer of the 
property implied cancellation or “destruction” of the jura in personam or in 
rem, it must be adjudged and awarded, in conformity with the American 
doctrine and jurisprudence itself, that this action of the United States is 
equivalent to the taking of private property as defined in the fifth Amend- 
ment of their Constitution. 

Whether the action of the United States was lawful or not, just compensa- 
tion is due to the claimants under the municipal law of the United States, as 
well as under the international law, based upon -the respect for private 
property. 

But, as it is common ground that such compensation is measured not only 
by: 

(a) the fair actual value of the property taken, but also 

(b) at the time and place it was taken, and 

(c) in view of all the surrounding circumstances,*4 

it is necessary to examine first these surrounding circumstances, and to 
see first: 

I. Whether the claimants’ property was taken and withheld for public 
use, 

II. Whether the taking for title and the keeping of the title without a 
sufficient emergency or after the emergency had passed, was neces- 
sary. 

The United States took the claimants’ property bona fide for public use in 
October 1917, and it has been proved especially that the general requisition 
orders to the shipbuilders of August 1917, made no undue discrimination 
against the claimants, as they included 437 steel vessels under construction. 

In his report of June 11, 1919, to the Chairman of the United States 
Shipping Board, Mr. Brill stated, amongst other facts, that “of the 487 
under order, 18 were released, 10 were cancelled, and 12 were transferred 
into contract”, evidently meaning by this expression “‘transferred into con- 
tract” that the construction of all the others was continued under what was 
called the ‘‘statutory order” already quoted, i.e. continued in fact under 
the former contracts taken by requisition.” 

Mr. Brill was at this time Assistant to the Vice-President, and one ae the 
general managers and consulting engineers of the Emergency Fleet Corpora- 
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tion. He seems to have been the first to have been requested (January 
1919) by the corporation ‘‘to investigate the technical and physical condi- 
tion of the ships which were requisitioned as of August 3, 1917, upon which 
the claims at that time had not been settled”. 

Mr. Brill added that 


The shipowners, particularly the Europeans who had control of over half of the requi- 
sitioned tonnage, were loath to ask to surrender their ships and to settle on a money basis 
because of their pressing needs, until it was clearly indicated to them that the necessities 
of the situation left no other course for the United States to follow. 

A large number of foreign claims were settled before January 21, 1919, some of the Ameri- 
can claims had been settled by retransfer of ships, return of payments made, and charters 
securing the use of the ships to the United States during the war. 


After having stated that the requisitioning order resulted in the comple- 
tion and delivery of 49 ships (301,809 tons) in 1917, and of 248 ships (1,620,- 
352 tons) in 1918, and that “on February 1, 1919, claims covering 154 hulls 
remained unsettled”, Mr. Brill made the following “recommendation and 
suggestion on the general treatment of the matter’’: 


Where contracts have been made at high prices by citizens of the Allied countries or by 
other interests known to be friendly with the United States and dependable in assisting in 
the execution of any maritime programme which it may adopt, it is suggested that the 
completed vessels be restored to the original owners. This will, of course, involve some ad- 
justments on account of payments made, interest and charter hire. Where little or no 
progress had been made on the construction of the hulls at the time of requisitioning, or 
little or no material had been received for the hulls and equipment, it would seem in a con- 
siderable number of cases that the return on money which had been paid on account, with 
reasonable interest to date of adjustment, should end the matter. When settlements are 
made on a physical basis, it is suggested that a reasonable profit might be allowed legitimate 
claimants, because of the rising market covering the time of requisitioning.3” 


Another expert whose official report has been produced by the United 
States (on the “ Valuation of Property Requisitioned’’), Mr. Edwin C. Ben- 
nett, who was a naval architect, engineer, marine surveyor and appraiser, 
expressed the opinion on May 19, 1922, referring to the present fifteen claims, 
that, in fact the requisitioning order, issued on August 3rd, 1917 by the 
Emergency Fleet Corporation, 
automatically brought into being a condition of force majeure and stopped all work on‘ ships 
for private account. This condition of force majeure continued until the governmental 
control of ship-building facilities was released during June 1919. 

It is my thought that inasmuch as the contracts had laid dormant, because of the activity 
of a force majeure, from August 3, 1917 to July 1919, they could have been continued by the 
owners if they had so desired. 


While the legal opinion of this technical expert is based upon the erroneous 
supposition that the United States had not taken the contracts, the tribunal, 
after comparing these technical opinions with various other documents, has 
reached the following opinion: 


æ U., S. Case Appendix, p. 541. 370. S. Case Appendix, p. 541. 
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It is not necessary to examine here the question whether the United States 
should have restituted the claimants’ property as completed ships, as the | 
Kingdom of Norway has only claimed just compensation in money. But 
in order to assess the amount of just compensation, and to justify liberal 
compensation, it is necessary to say this: In fact, the United States have not 
proved that the Shipping Board, nor the Fleet Corporation, acted in con- 
formity with the liberal spirit of the municipal law of the United States, on 
which they rely in the present arbitration. Especially they have not proved: 

(a) That the keeping for title to the claimants’ property was needed for 
public use after Ist July, 1919; the tribunal abstains from expressing any 
opinion on the question whether the claimants would have been entitled to 
restitution in kind during the war. This is not necessary, as compensation 
must be awarded for the loss of use and profits. It is sufficient to say, in 
fact, that already in 1918 and during the first months of 1919, a large num- 
ber of ships requisitioned were not kept for title, nor for use, by the Fleet 
Corporation. 

(b) That neither war emergency nor public needs forced them to act as 
they did, towards the claimants in July 1919, after the signature of the 
Treaty of Versailles. On the other hand, making due allowance for the cir- 
cumstances, and especially for war conditions, it may be said that discrim- 
ination against the claimants has not been sufficiently arbitrary to justify 
any special claim for damages by the Kingdom of Norway, apart from dam- 
ages for use, for the time of war, as far as the taking and keeping for title 
during that time was concerned. 

It is necessary to mention here that, while the Norwegian claimants might 
have bona fide believed themselves to be entitled to privileged treatment 
under the treaty between the parties, it was agreed on June 30th 1921 be- 
tween the parties not to apply such treaty in the present arbitration. . The 
tribunal has acted according to this agreement. The Norwegian claimants 
are entitled, however, to the perfect equality of treatment which is provided 
for them under the Constitution of the United States. 

The Kingdom of Norway has contended that the present claimants were 
entitled at law and equity to the same treatment as the owners of seventy 
Dutch ships, lying in American ports, which the United States took for use 
only, on the basis of a voluntary agreement. The tribunal cannot entirely 
agree with this opinion. These Dutch ships were not only completed, but 
were registered under the Dutch flag when they were requisitioned, while 
the claimants were only possessed of “ships under construction”. 

Although these contracts and their accessories, etc., were Norwegian 
property, it can hardly be disputed that, provided that just compensation 
was duly assessed and paid as agreed without undue delay, the United States 
were entitled during the war to commandeer the yards and factories within 
American jurisdiction and to dispose of American labor, and steel etc., or 
that they had the right to expedite the construction of the ships for public 
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use, even if the exercise of such a right necessitated the taking of these 
fifteen contracts for use for the time of the special war emergency. 

It must be admitted, in favor of the present claimants, that the American 
war legislation gave a large discretionary power to the Shipping Board and. 
to the Emergency Fleet Corporation, and that some officials do not seem, as 
regards the claimants, to have always used their power in the true spirit of 
the American Constitution, or of the Congressional Acts, or for instance of 
Presidential orders of 1917 and 1918. As has already been stated, the 
national peril was not such as to free them from the obligation of making 
the necessary inventory and valuation of all the property taken for the pur- 
pose of determining and paying ‘“‘just compensation”. This was not a case 
of “requisition of neutral property” in the special meaning of that term in 
the laws and customs of war. While the taking or destroying of neutral 
property on the field of battle, or in invaded territory, without preliminary 
compensation or at least due process of law, is often excused on account of 
extreme emergency, ali essential difference must be made here in favor of 
the claimants. The just compensation to which they are entitled includes 
not only the items which have been duly proved, but also those which could 
have been proved and estimated if the officials of the belligerent state had, 
in the interest of both parties, paid or offered payment, or at least required 
contradictory expert valuation and inventory, of the neutral property taken. 
The American authorities seem to have waited till 1919 to get the reports of 
their experts produced as evidence of just compensation, although “liberal” 
compensation had been expressly promised by the Chairman, Mr. Hurley, 
to Dr. Nansen and others in 1917. In the case of Claim No. 6, Hull No. 2 
(Columbia River S. B.) for instance,3* Mr. Brill, on May 12, 1919 admitted 
having been-unable to find out exactly “the physical status”, i.e. the degree 
of completion of the ship at the time of the taking. 

The legal aspect of the case was clearly known as early as June 1917, when, . 
after preliminary negotiations between the parties, the United States Ship- 
ping Board delivered the following opinion to the Department of State: 

The Board has held in several cases that ships under constructions for foreign account, 
under a contract, whereby the title to the vessel passes to the purchaser as payments are 
made, are not vessels owned by a citizen of the United States. 


It has also held that ships under construction for foreign account, under a contract that 
retains title, are likewise not vessels owned by a citizen of the United States. _ 


Despite this, the United States officials who dealt with the claimants on 
or after the requisition, took up an ambiguous and contradictory legal posi- 
tion and this is the primary cause of the present arbitration. ` 

It is necessary to dispose here of.some of the points raised by the United 
States in their defense and which do not require any detailed opinion. The 
United States have objected to some of the assignments of the contracts, 
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although they have abandoned, in the course of oral argument, their previous 
objections which were based upon certain provisions of the contracts taken, 
or upon the form, place or date of the assignment, some of which were made 
after the general requisition order of August 8rd, 1917, and, they claimed, 
could not justify an increase of the amounts claimed. 

The tribunal agrees with this contention of the United States. It is of 
opinion that these assignments at an increased price were contrary to the 
spirit of the Bryn-Polk Agreement. The assignors at least, and some as- 
signees should have known and respected the arrangement. Besides, the 
tribunal is of opinion, as have been the Norwegian courts, that some of these 
purchases cannot be considered as based upon a careful investigation of the 
circumstances of the possible compensation, based upon a fair market value 
of the property. 

Just compensation implies a complete restitution of the status quo ante, 
based, not upon future gains of the United States or other powers, but upon 
the loss of profits of the Norwegian owners as compared with other owners of | 
similar property. 

The tribunal cannot agree, nevertheless, with the contention of the United 
States that no compensation should be given to the claimants over and above 
the sums offered by the United States, namely $2,679,220. The United 
States say that there can be no liability, and that therefore there should be 
no compensation, when the contract has been destroyed or rendered void, 
or delayed, in consequence of force majeure or “restraint of princes and 
rulers” and a fortiori when the contract has been a “purchase of chances”, 
after the requisition. 

This last contention was accepted by Norwegian courts. These Nor- 
wegian judgments are not to be disregarded, as they support the tribunal’s 
opinion adverse to the view that the compensation should be based upon the 
mere reimbursement of expenses. Such judgments are conclusive evidence ` 
that some of the assignees were imprudent. 

But, although “restraint of princes” may well be invoked in disputes 
between private citizens, it cannot be invoked by the United States against 
the Kingdom of Norway in defense of the claim of Norway. International 
law and justice are based upon the principle of equality between states. No 
state can exercise towards the citizens of another civilized state the “power 
of eminent domain” without respecting the property of such foreign citi- 
zens: or without paying just compensation as determined by an impartial 
tribunal, if necessary. 

This remark applies to the contracts with Pusey and Jones (claims 7 to 
11) and to those with the New Jersey Shipbuilding Co. (claims 12 to 15). 

The table set out at the commencement of this award shows that the 
claims made on August 11, 1922 amounted to a total of $13,223,185 and that 
in addition to this sum the Kingdom of Norway claimed interest for a period 
of more than five years at the rate of 7 per cent per annum, compounded 
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semi-annually, from the dates of the progress payments made to the ship- 
builders up to and including 1st September, 1922. On this basis the total 
amount claimed by the Kingdom of Norway would have amounted, at the 
present date, to a sum exceeding $18,000,000. 

While most of the claimants seem to have proved that they have really. 
lost these sums, the reimbursement of expenses, disproportionate to the 
value of their property, cannot form the basis of just compensation in the 
present arbitration. 

In the present instance the liability of the Emergency Fleet Corporation 
is due to its disregard, not only of the public law, but also of the municipal 
private law, as it should have settled accounts and delivered the ships to 
their original owners at least after the end of June 1919. 

The United States are responsible for having thus made a discriminating 
use of the power of eminent domain towards citizens of a friendly nation, 
and they are liable for the damaging action of their officials and agents 
towards these citizens of the Kingdom of Norway. 

The tribunal is of opinion that the attitude of the United States in the 
present arbitration is excusable to a certain extent on account of the dubious 
nature of some of the acts of one of the shipbuilders and assignors, Chris- 
toffer Hannevig, and of one of his American agents; also on account of the 
fact that in some cases excessive claims have been made, based upon un- 
justified expenses of some of the present claimants or their assignors. 


V—The Amount of Compensation 


It is common ground between the parties that just compensation, as it.is 
understood in the United States, should be liberally awarded, and that it ` 
should be based upon the net value of the property taken. 

It has been somewhat difficult to fix the real market value of some of 
these shipbuilding contracts. The value must be assessed ex aequo et bono. 
The parties have obviously acted in a way which would not have been usual 
or even possible under ordinary circumstances, when peaceful shipping and 
shipbuilding were entirely free, and not hampered in their customary activi- 
ties by the intervention of enemy or friendly governments. The growing 
scarcity of ships in 1917, the risks and difficulties due to submarine warfare 
and to the extension of the field of hostilities, contributed to make specula- 
tive shipbuilding transactions possible and even unavoidable. ` 

Belligerents and neutrals alike were fearful for their existence. The 
hardships of neutrality were felt so deeply by the United States themselves 
that they declared war on Germany as the only means of defense against 
its “repeated acts of war against the Government and the people of the 
United States of America”. All neutral nations needed ships for their food, 
materials and other commodities. Some governments took measures to 
protect themselves against speculation in ships and other property; they 
imposed standard prices and requisitioned ships for use during the war, ete. 
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As a rule, abnormal circumstances, speculative prices, etc., cannot form 
the legal basis af compensation in condemnation awards. While fair com- 
pensation cannot be artificially increased by such methods as were adopted 
by one of those interested in the case and which have been brought to the 
notice of this tribunal, it would be equally unjust to attach much weight to 
artificial reduction of hire, chartering or purchase price of ships, as fixed 
under compulsion, requisition or other governmental action during the war. 

For the reasons already stated in chapter IV, the tribunal is not bound by 
section 3477 of the Revised Statutes of the United States, 1878 (quoted in 
U. S. Case Appendix page 51); nor by section 24 of the Judicial Code of the 
United States 1911; nor by section 4 of the Naval Emergency Fund Act of 
4th March 1917; nor by any other municipal law, in so far as these provi- 
sions restricted the right of the claimants to receive immediate and full 
compensation, with interest from the day on which the compensation should 
have been fully paid ex aequo et bono. 

Just compensation should have been paid to the claimants or Amaagod 
with them on the basis of the net value of the property taken: 

1. On the 6th October, 1917, for use, during the war, (whenever such use 
was possible without destroying the property, according to the contract, 
state of completion of ship etc.) and 

2. At the latest on the 1st July 1919, as damages for the unlawful retaining 
of the title and use of the ships after all emergency ceased; 

Or 
_ On the 6th October, 1917, as full compensation for the destruction of the 
Norwegian property. 
_ Liberal compensation should be allowed in each case, inasmuch as the 
United States “recognizes its liability to make. just compensation for the 
value of the property taken on August 3rd 19177.40 

The amounts offered as compensation by the United States are shown in 
the table set out at the commencement of this award. 

After careful comparative examination of the results of the two systems 
above described, the tribunal is of opinion that the compensation herein- 
after awarded is the fair market value of the claimants’ property. 

In assessing the net amount of compensation, the tribunal has taken into 
consideration in each case all the circumstances pertaining to the net value 
of the property requisitioned or taken by the United States and especially 
the following: the date of each contract or sub-contract between shipbuilder 
and shipowner; the technical characteristics and qualities of each contract 
(type and dead weight tonnage of the ship; its speed, etc.; the reputation, 
experience, technical and financial situation of the shipyard); the legal value 
of the contract, namely the liens, rights and interests in each original con- 
tract, etc.; the original contract (or sub-contract) price; the progress (and 
brokerage) payments made by each of the parties on the original contract 
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price; the date of delivery promised in the contract; the date of delivery 
which was expected at or about the date of the general requisition order 
and about the date of the effective requisition of each contract as far as 
these can be ascertained; the various elements pertaining to the value and 
degree of completion of the tangible objects of completion, as, for instance, 
the percentage of materials ordered, and the percentage of materials on 
hand; the date at which the keel was laid, before or after the general requisi- 
tion; and the date when the ship was launched; the contracts, settlements, 
etc. made by the United States and by Norwegian or other shipowners, or by 
third parties, whether governments or private persons, whether with ship- 
owners or shipbuilders, for the construction or purchase or hire of ships; the 
statistics, reports and opinions of experts produced by the parties; the 
award of the United States Claims Committee on the present claims; the 
reports of the Ocean Advisory Committee on just compensation for certain 
American ships lost in the service of the government; etc. 

On the other hand the tribunal has taken into consideration all the facts, 
which are exclusively or principally due to the United States’ action, (whether 
before or after the requisition of the shipyards and the effective requisition 
of the claimants’ property) and which therefore may be considered as res 
inter alios acta, or as being without or of negligible influence upon the net 
value of property lost by the claimants. 


ViI—Interest on Sums Awarded 


The tribunal is competent to allow interest as part of the compensation 
ex aequo et bono, if the circumstances are considered to justify it. So far as 
interest after the date of this award is concerned, the parties decided in the’ 
agreement of 30th June 1921, that “any amount granted by the award 
rendered shall bear interest at the rate of six per centum per annum from the 
date of the rendition of the decision until the date of payment”. 

As this is a case of expropriation, the tribunal is of opinion that interest 
should be paid. The parties have cited before the tribunal the work of 
Nichols on ‘‘The Law of Eminent Domain” (Albany, N. Y. ee , in which 
is expressed the following opinion: 

The theory of the law is that, when land is taken by eminent domain, or when it is in- 
jured in such a way as to create a constitutional right to damages, payment for the land thus 
affected should be co-incident with the taking or injury, and, if for any reason payment is 
postponed, the right to interest from the time that payment ought to have been, until it is 
actually made, follows as a matter of strict constitutional right. . . . When the owner 
‘is not paid the compensation until after the taking or injury is complete . . . it is 
well settled that he is entitled to interest, or at least to its equivalent in the form of damages 
for the detention of his money (S. 216). 


Similar opinions are expressed in section 742 of Lewis’ “A Treatise on the 
Law of Eminent Domain” (Chicago 1909), which book was also cited before 
the tribunal. 
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In coming to the conclusion that interest-should be awarded, the tribunal 
has taken into consideration the facts that the United States have had the 
use and profits of the claimants’ property since the requisition of five years 
ago, and especially that the sums awarded as compensation to the claimants 
by the American Requisition Claim Committee have not been paid; finally 
that the United States have had the benefit of the progress payments made 
by Norwegians with reference to these ships. The tribunal is of opinion 
that the claimants are entitled to special compensation in respect of interest 
and that some of the claimants are, in view of the circumstances of their 
cases, entitled to higher rates of interest than others. The claimants have 
asked for compound interest with half-yearly adjustments, but compound 
interest has not been granted in previous arbitration cases, and the tribunal 
is of opinion that the claimants have not advanced sufficient reasons why 
an award of compound interest, in this case, should be made. 

In view of all these circumstances, therefore, the tribunal is of opinion that 
it is just to allow a lump sum to each claimant in respect of interest for a 
period of five years from 6th October 1917. Such lump sums have been ~ 
included in the total amounts of compensation awarded in respect of each 
claim. 

As the tribunal is of the opinion that full compensation should have been 
paid, including loss of progress payments, etc., at the latest on the day of the 
effective taking, and as the tribunal has assessed the net value of the prop- 
erty and has decided to award damages as on that date, interest should, 
contrary to the claim of Norway, not run before that date as previous inter- 
est is included in the estimate of the net value. 


VII—The Claim of Page Brothers 


The tribunal has been requested, by agreement between the parties, to 
“examine any claim of Page Brothers, American citizens, against any 
Norwegian subject” and to “determine what portion of any sum that may 
be awarded to such claimant shall be paid to such American citizens in 
` accordance with the principles of law and equity”. 

This claim arose out of a contract, dated 30th March, 1916, between the 
Seattle Construction and Dry Dock Company of Seattle, Washington, 
shipbuilders, and Aktieselskabet Rederiet Odfjell, purchasers, whereunder the 
former were to construct for the latter a 7,500 ton steamship, known as hull 
No. 92. This contract was, according to the case of the United States, 
effected by cable through Page Brothers, as brokers. With Page Brothers 
other shipping and commission firms were associated. The contract was 
finally completed on 24th June, 1916, and provided for the payment by the 
purchasers of the brokerage charges of Page Brothers amounting to $38,000. 

From 21st April 1916 onwards, Page Brothers received from the pur- 
chasers certain instalments of the agreed brokerage, but in the autumn of 
1917, Hull No. 92 was requisitioned by the Emergency Fleet Corporation of 
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the United States. On 23rd August 1917 Page Brothers received the fourth 
instalment of this brokerage commission from the purchasers, making a total 
received of $15,200, but after that date no payments were made by the Fleet 
Corporation on the progress payments which it made to the shipbuilders in 
fulfilment of the requisitioned contract. Page Brothers have, therefore, 
claimed a further payment of $22,800 from the Vard II Steamship Com- 
pany, who are the assignees of Aktieselskabet Rederiet Odfjell, the original 
purchasers. f 

The United States have based this claim upon the law of California. The 
tribunal has been informed'by the United States that it would seem neces- 
sary to do no more than cite Section 1559 of the California Civil Code which 
has never been repealed nor amended since its enactment in 1872. This - 
section reads as follows: f 

When contract for benefit of third person may be enforced. A contract made expressly for 


the benefit of a third person may be enforced by him at any time before the parties thereto 
rescind it. 


The tribunal is, however, of opinion that the application of this statute 
obviously depends upon the contract in question remaining alive between 
“the parties thereto”. This contention is not fulfilled in this case. The 
contract upon which Page Brothers claim commission was not alive, so far as 
Aktieselskabet Rederiet Odfjell and their assignees were concerned, after the 
requisition of the autumn of 1917. ‘The claim of Page Brothers is one for 
the fulfilment of contractual obligations, but after the requisition there was 
no contractual relationship between Page Brothers and any Norwegian 
subject. 

The tribunal has carefully examined the facts and documents submitted 
in this claim and has come to the decision that the non-receipt of the balance 
of their commission by Page Brothers on the further progress payments 
made by the Fleet Corporation after it requisitioned the contract, was due 
solely to the action of the United States. 

. It is not within the jurisdiction of the tribunal:to decide the duei 
whether Page Brothers have any claim against the United States or any of 
its citizens. , 

But the tribunal is of opinion that, as the evidence now stands, Page 
Brothers have no claim against the Kingdom of Norway or nears any 
Norwegian subject. 

The legal position being thus stated, it must, however, be E 
that if the Emergency Fleet Corporation had paid the balance of the com- 
mission to Page Brothers according to the contract, this amount of $22,800. 
would have been deducted from the fair market value of the contract, as 
fixed in the award by this tribunal, just as the remaining instalments to the 
shipbuilders, paid by the Emergeney Fleet Corporation according to the 
contract, have been deducted. In these circumstances it appears to be 
equitable; although the Emergency Fleet Corporation has not yet paid Page 
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Brothers, to give the United States the Se to retain the sum of $22,800 out 
of the amount awarded in claim 4, in order that this sum can be paid by them 
to Page Brothers. This conclusion of the tribunal is supported by the fact 
that in the view of the contract owner, who will now receive just compensa- 
tion for the loss of his ship, the broker’s commission was part of the contract 
price to be paid for the ship. 

After the attitude taken up by the United States in this case with regard 
to the question here discussed, it is assumed that the amount thus to be re- 
tained by the United States will be paid by them to Page Brothers. The 
decision of the tribunal is based on this condition. 


_VII—For These Reasons the Tribunal of Arbitration Decides and 
Awards That: 
I. The United States of America shall pay to the Kingdom of Norway 
the following sums: 
g pe No. 1 by the Skibsaktieselskapet “Manitowoc” the 


OP E E EE E E O E TEE $845,000 

n claim No. 2 by the Skibsaktieselskapet “Manitowoc” the 
OP E E E E T E ei Aaa acetiand ete 845,000 

ia dan No. 3 by the Dampskibsaktieselskapet “Baltimore” 
the:@um-Of 6. o EnaA Soe ee in E E ENE CEEA DA 1,625,000 

-In claim No. 4 by the Dampskibsaktieselskapet “Vard II” the 
SUM OE: oaet aetoteessch's cies are a o aa e Gods AE ERE Bad 2,065,000 


Out of this amount of $2,065,000 the United States are entitled to retain 
a sum of $22,800 in order that this sum be paid to Page Brothers; 


In claim No. 5 by the Aktieselskapet Sörlandske Lloyd the sum 


OF OR EEE E A E oe ee tts A $2,045,000 

In claim No. 6 by the Dampskibsaktieselskapet Östlandet the 
BUM OF os, States, ach greed a cian g bse a Reo ain Blase Sate isin ees Be lord 2,890,000 
In claim No. 7 by Jacob Prebensen jun. the sum of............ 160,000 

In claim No. 8 by the Dampskibsaktieselskapet “Tromp” the 
ER dca gs wy See AE Vee Hie ee sed Pee te alo ae ee aoe 160,000 
In claim No. 9 by the Aktieselskapet “Maritim” the sum of... 175,000 
In claim No. 10 by the Aktieselskapet ‘‘Haug” the sum of... 175,000 
In claim No. 11 by the Aktieselskapet “ Mercator” the sum of. . 190,000 

In claim No. 12 by the Aktieselskapet Sérlandske Lloyd the 
BUI Of os eins T E Sas Roe Oe ae eee doe ew eae beg Moola 205,000 
In claim No. 13 by H. Kjerschow the sum of............... 205,000 
In claim No. 14 by Harry Borthen the sum of.............. 205,000 
In claim No. 15 by E. & N. Evensen the sum of. ae 205, 000 


II. The claim made by the United States of e on behalf of Page 
Brothers is disallowed as against the Kingdom of Norway, but a sum of 
$22,800 may be retained by the United States as stated under claim No. 4 
above. 

Done at The Hague, in the Permanent Court of Arbitration, October 
13th, 1922. 

The President: JAMES VALLOTTON. 
The Secretary-General: MICHIELS VAN VERDUYNEN. 
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Letter of the Honorable Chandler P. Anderson, American Arbitrator, to the 
Secretary General of the Permanent Court of Arbitration! 


THe HAGUE, NETHERLANDS, 
October 18, 1922. 

Sir: 

In making the award signed today, Friday, October 13, by Mr. James 
Vallotton and the Secretary General of the Permanent Court of Arbitration, 
Mr. Vallotton and Mr. Vogt, in my pinion, have disregarded the terms of 
submission and exceeded the authorM* conferred upon the United States- 
Norway Arbitration Tribunal by the Special Agreement of June 30, 1921, 
which imposes definite limits upon its jurisdiction. 

I have therefore refused to be present when the award is announced., 

I send you this notice in order that the parties to this Arbitration may be 
informed by you of the reasons for my absence and that they may be made 
a matter of record. 

I have addressed a similar communication to the Agent of the United 
States and to the Agent of Norway. 

With great respect, I am, 

Sincerely yours, 


CHANDLER P. ANDERSON. 


Mr. L. P. M. H. Baron Michiels van Verduynen, 
Secretary General, the Permanent Court of Arbitration. 


Statement Made in Open Court by Mr. William C. Dennis, Agent of the 
United States 


I have of course had no opportunity to consult with my Government in 
regard to the award which has just been pronounced but I deem it my duty 
on behalf of the United States to reserve all the rights of the United States 
arising out of the plain and manifest departure of the award from the terms 
of submission and from the “essential error” to use the language of the 
authorities, by which it is invalidated. 


1 The letter of October 13, 1922, addressed by the American arbitrator to the Secretary 
General of the Permanent Court of Arbitration, and the similar letters addressed to the 
Agents of the two Governments, were delivered when the Award was announced. 

Under an interpretation given to the provisions of the Hague Convention of 1907 for the 
Pacific Settlement of International Disputes, the American arbitrator was denied the right 
to file a dissenting opinion, or to note his dissent, because the Special Agreement creating 
the Tribunal did not expressly provide therefor. After communicating this interpretation 
to the Government of the United States, he acquiesced in so far as the interpretation pre- 
.cluded a dissenting opinion on the law and the facts, but as the Hague Conventions did not 
contemplate a disregard of the terms of submission by the Tribunal, he refused to appear to 
acquiesce in the action of the Tribunal by his presence and silence when the Award was 
‘announced.—C. P. A. 


BOOK REVIEWS AND NOTES * 


Leading Cases on International Law. By Pitt Cobbett. Fourthed. Vol. I. 
Peace. Edited by Hugh H. L. Bellot. London: Sweet and Maxwell, 
1922. pp. xxiv, 374. 16 an 


This volume states, with comnts, fifty-eight incidents illustrating 
topics in international law. Thirty-six of the incidents are cases litigated 
in the ordinary courts, twenty-seven in English courts and nine in American 
courts. The other twenty-two incidents are taken from arbitrations, reports 
of international commissions of inquiry, diplomatic negotiations, and other 
sources—the United States, it is to be noticed, being a party in interest 
eleven times. 

In each instance there is a brief statement of the dispute and of the result, 
followed by a special comment which, among other things, explains the 
incident and assigns it to its proper place in the science. There is usually a 
general comment also; and this general comment is in effect a brief presenta- 
tion, after the manner of a text-book, of several pertinent topics. This 
combination of concrete instances with gradually widening discussion makes 
this book a useful means of self-instruction. 

This volume on the problems of peace is a handy work of reference, is 
brought down to date, and contains much matter of interest to Americans. 
A few examples must suffice. There is proper presentation of the relation 
in the United States between treaties and statutes (p. 23), and of the 
American doctrines regarding citizenship (pp. 183-184), naturalization 
(p. 192), and expatriation (pp. 201-202). The new Permanent Court of 
International Justice is described (pp. 41-42). There is brief presentation 
of the new phenomena regarding British self-governing dependencies (pp. - 
54-55). There is adequate comment on extraterritorial jurisdiction under 
the Turkish capitulations (pp. 259-261.) 

Yet unstinted praise cannot be given. As regards the Lord Sackville- 
affair of 1888, use is made of the undiplomatic phrase “the discourtesy of 
the United States” (p. 316). The merits of the American contention that, 
to quote Mr. Phelps, ‘‘the acceptance or retention of a minister was a ques- 
tion solely to be determined, either with or without the assignment of 
reasons, by the Government to which he was accredited,” cannot be settled 
by the use of epithet; and anyone may weigh the whole matter by examining 
Moore’s Digest of International Law, Vol. IV, pp. 536-548. 

Eveenr WAMBAUGH. 


* The JouRNAL assumes no responsibility for the views expressed in signed or unsigned 
book reviews or notes. 
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The Holy Alliance. By W. P. Cresson, Ph.D. New York: Oxford Uni- 

‘versity Press, American Branch, 1922. pp. 147. $1.50. 

The book of Mr. Cresson, just published, has a decided historical value. 
It is interesting, well written and contains some important new material, 
which the author collected while in Russia. There are no startling reve- 
lations in the book and the main character traits of the participants in the 
diplomatic game of those days remain little changed, as we knew them from 
previous historical investigations. But new proofs are given that strengthen 
our conviction that our former appreciation of the history and meaning of the 
Holy Alliance was a sound one. There also can be found in the book of Mr. 
Cresson some very interesting parallels with the Versailles transactions of 
1919; for example, the author often compares the two outstanding figures of 
1815 and 1919, the Tsar Alexander I and President Woodrow Wilson. Alex- 
ander was “bafoué”’ and hampered, at his own confession, by his reactionary’ 
surroundings; and the result was exactly the same one as in 1919, a great 
discouragement and disenchantment that necessarily undermined the work 
of these two men. l . 

In his introduction, Mr. Cresson gives a detailed description of Alexander’s 
character, which in the main corresponds to the ideas of Russian historians 
about the personality of this strange man. This was nota light task either. 
Alexander is not easily sketched; his personality was ef a very complex 
nature and many of his personal motives were well hidden under a cover of 
clever duplicity. Occasionally however a slip occurs in the author’s narra- 
tive, as for instance, on page 18, where too much emphasis is put on Alex- 
ander’s words directed to the peoples over the heads of their rulers. Much 
of it was only camouflage on Alexander’s part, concealing his real intentions; 
the Tsar used only too often such dubious methods and equivocal language. | 

In one way we would differ, however, with the author, namely, in his use of 

‘Rain as an authority; the judgments of the latter are not very sound and not 
always right. On pages 28-29, we have an evident misunderstanding con- 
cerning the appreciation of Alexander’s réle at Vienna; the Russian Em- 
peror’s fame never “grew pale during the Congress”; he kept his leadership 
very well and for the whole time the Congress was at work. 

Chapter I is devoted to the description of the way the Holy Alliance was 
received by the outside world, and to the great change that took place in 

. Alexander’s own psychology. Itis quite true, as the author points out, that 
“during the Tsar’s later reactionary phase, the Holy Alliance was destined 
to become an unqualified support of legitimist principles abhorrent to Ameri- 
can ideas.” Perhaps just here can be found a reason for the lack of success 
it met with in America. 

Chapter II contains a somewhat short account of the early policy of the 
Holy Alliance, but with numerous and sufficient references, which would 
make further investigation easy. Chapter III describes the proceedings of 
the Congress of Aix-la-Chapelle and ends with a fair appreciation of the great 
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reluctance of England to lend support to Alexander. Then follows the his- 
tory of the other Congresses (Ch. IV and V) and finally in Chapter VI, Mr. 
Cresson gives us a description of the clash between the Holy Alliance and the 
Monroe Doctrine. We find here some very interesting new materials, con- 
cerning the history of Alaska (p. 124), though one cannot help wishing for 
greater detail. 

Toward the end, Mr. Cresson exaggerates too much the “detestation of 
revolution at home and abroad,” which grew up in Alexander’s mind; on the 
contrary, it is well known that he still often spoke of his former liberalism 
and well remembered his own constitutional dreams; he realized very well 
the effect they had on the Russian people. 

The bibliography, given at the end, seems quite full, but in the footnotes 
there occur, unfortunately, many disagreeable misprints and misstatements. 


S. A. KORFF. 


= 


Americans in Eastern Asia. By Tyler Dennett. New York: The Mac- 
millan Company, 1922. pp. xvi, 725. $5.00. 


It is seldom that students of the Far East have put into their, hands so 
fascinating a book as this one. The story of American diplomatic relations 
with China and Japan is told with such a wealth of detail, drawn in part at 
least from source materials that have hitherto been buried in the archives of 
the Department of State, that the reader almost loses himself in the romance 
of it all. Yet this book by no means tells the whole of the story that one 
might expect from its title, since it searcely touches upon the work of Ameri- 
can missionaries, educators, and traders, whose activities in so far as they 
are chronicled are treated merely as a background necessary to an under- 
. standing of the Government’s policy. I draw attention to the limitations 
of the scope of Mr. Dennett’s book solely for the purpose of suggesting to 
other students the existence of a fruitful field for research; for until the whole 
story of our many-sided ‘adventuring in the countries bordering the Pacific 
is told it will be impossible to fully understand and explain some of the 
phases of our Far Eastern policies. 

Mr. Dennett’s work, in addition to the fascinating story it contains, is 
particularly rich in summaries and generalization. It is not his intention 
to allow the reader to rise from the perusal of his pages with merely an ardent 
admiration for the Americans’ astuteness in dealing with orientals. The 
summaries arrest one’s attention. For example after reading how Cushing 
and Perry had negotiated treaties with China and Japan respectively, we 
find on page 277 the following: “The policy of the Treaty of Wanghia re- 
pudiated the idea of territorial occupation of Asiatic territory and sought to 
find sufficient protection for American interests in international law and 
treaties. . . . The policy of Perry . . . was based on the assump- 
tions that some such territorial occupation as the British had accomplished 
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in Hongkong was essential to the protection of American interests, and that 
to secure concessions the Asiatic states must be intimidated.” On the same 
page the author adds that the policy of the Treaty of Wanghia (that is, the 
Cushing-Webster policy of peace) tended to prevail quite as much because 
-of Japan’s acceptance of Perry’s demands in 1854 as any positive conviction 

enunciated by the American Government. i 

At another point in the narrative (p. 407) our author halts long enough to 
-draw our attention to the fact that in 1861, “the American Government had 
acquired a fairly definite Far Eastern policy.” At the foundation of that 
policy lay the demand for ‘most-favored-nation” treatment, what would 
now be called “the open door,” accompanied by the oft-repeated deter- 
mination to refrain from acquiring any territorial possessions in Asia. This 
policy, he reminds us, implied a willingness “to sustain China,” an impli- 
cation which ran counter to the movement on the part of the other Western 
Powers to dismember her. Here is the key not only to Seward’s policy 
between 1861-68, but to that of all other Secretaries of State until in 1899 
Hay broke through our traditional isolation and inaugurated a policy of 
cooperation with the other Western Powers for the preservation of the 
territorial integrity of China and the maintenance of the “open door” 
(pp. 665-6). i ; 

While the reader is never left in doubt as to the policies of our Secretaries 
of State, his curiosity as to the origins of those policies is not satisfied. It 
would be interesting to have the author go behind the documents and tell 
‘us where Daniel Webster got the materials from which he compounded his 
‘Far Eastern policy. It is stated (p. 135) that he consulted the merchants ` 
engaged in the China trade, and so far as their answers to his questionnaire 
are given, he apparently thought their advice not worth following. Simi- 
larly, where did Seward get his policy of protecting China from dismember- 
ment, thus running counter to the tendency of the other Western Powers? 
And why did Hay accept (p. 643) one part of Seward’s policy and reject the 
other? If there is.anything which might have been expected in a history of 
America’s diplomatic relations with Eastern Asia which is lacking in this 
book, it is this going behind the documents to find the sources from which 
the policies sprang. 

Excellent judgment has been shown in allotting space in the book, not 
merely in accordance with the importance of the topics to be considered, 
but with reference also to the extent of our information in each case. Less 
praise can be accorded, however, to the organization of the materials pre- 
sented. When the reader turns to Chapter 35, after reading the final 
summary in the last paragraph of the previous chapter, the impression is 
distinctly that of an anti-climax. One wonders if that material could not 
have been put in an appendix or along with the excellent bibliography. The 
reader may likewise wonder why Chapters 13 and 14 were not used as an 
introduction to Part V rather than incorporated in Part III. But questions 
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relating to the arrangement of materials in a book of this nature can never 
be settled to the satisfaction of all readers. Evidently Mr. Dennett, except 
for the last chapter, decided to arrange his materials in chronological se- 
quence even though by so doing he was sure to incur criticism on the score 
of the resultant confusion. 

W. W. McLaren. 


Der internationale Rechtshof. By Dr. Edwin Katz. Berlin-Leipsic: Wal- 
ther Rothschild, 1918. pp. 97. 


` Die internationale Schiedsgerichtbarkeit im Vélkerbunde. By Dr. Géza v. 
Magyary. Berlin: Otto Liebmann, 1922. pp. 176. 


These monographs seek to extend the knowledge of contemporary arbitral 
and judicial measures for settling international disputes. Both authors 
commence their discussions with the First Hague Conference. Dr. Katz 
does not take us beyond the close of the Great War, though he has correctly 
foreseen the establishment of a permanent court as the natural evolution of 
the Hague Conferences. The court, he thinks, ought to be permitted to 
function in such manner that the weight of its authority and the respect 
accorded to its decisions will constitute the principal inducements for a resort 
to its jurisdiction. In other words, he believes that treaties obligating 
nations to resort to the court in political controversies will tend to weaken 
rather than strengthen its authority because a breach of the treaty will con- 
stitute disrespect of the court, whereas in the absence of a treaty, even war 
itself will not impugn its authority (p. 48). 

Sterile as this reasoning may appear, it is interesting when contrasted with 
Dr. Magyary’s book, written four years later. The Hungarian author re- 
grets that the extra-judicial process for settling international disputes is the 
only one provided by the Covenant. The judicial process had to be created 
at a later period under the auspices of the League, rather than as part of its 
organic law. The extra-judicial process may be set in motion by one party 
alone, but the jurisdiction of the court has been made obligatory to a limited 
extent between many nations by voluntary agreement. He considers this 
a great advance and believes it to be the ultimate goal of all organization 
in the interest of peace. However, he is inclined to believe that the nations 
acted wisely in not attempting to reach the goal at this time, agreeing with 
Strisower that “mankind is not yet right for this step” (p. 84 note). 

Dr. Magyary emphasizes the importance of continuing the Permanent’ 
Court of Arbitration in addition to the new court and combats the opinion 
often maintained that its decisions are not designed to be judicial in charac- 
ter. He points out that Article 37 of the Hague Convention specifically 
compels a decision “sur la base du respect du droit.” He does not deny that 
the method of appointment of the judges and the continuity of the new court 
both make for gréater certainty in the application of law, but the new court 
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alone will not be adequate to determine all possible disputes (p. 90). In- 
deed, he goes farther and pleads for the establishment of international com- 

_ missions of inquiry for settling-disputes that are not arbitrable. He regrets: 
that the German proposals to this end did not meet with favor, forgetting 
doubtless that the attitude of nations just ceasing to be belligerents car 
hardly be other than that embodied in the Vergilian: timeo Danaos et dona ` 
Serentis. 

The book deals at considerable length with the Committee of Jurists in 
their work of organization and with the subsequent action of the Assembly. 
He also ventures to make suggestions for future development, one of which 
may be of interest. He believes that a Gourt constituting at the same time: 
both the first and final instance will not be fully satisfying, particularly 
where its jurisdiction is obligatory. While there can be no appeal from the 
new court, the author anticipates the establishment of inferior international 
tribunals for which the new court may constitute the ultimate court of appeal: > 
(p. 169). 

ARTHUR K. Kuun. 


Japan's Pacific Policy, especially in relation to China, the Far East, and the 
Washingion Conference. By K. K. Kawakami. New ‘York: E. P. 
Dutton & Company, 1922. pp. xiv, 380. $5.00. è 


This is a clever book, delightfully written, and extremely frank. That it 
is largely devoted to criticism of China and of all things Chinese should not. 
obscure its interest and value. The author does not miss an opportunity, 
in reviewing the course of events at the Washington Conference, to attack 
Chinese methods and the Chinese point of view. That, however, is only a. 
part of his task. As compared with Ge-Zay Wood’s book on the Shantung 
question there is a national bias and a lack of historical background which. 
tell against the acceptance of Kawakami’s book as a standard or authori- - 
tative version of the Washington Conference. As compared with Sullivan’s: 
‘adventure in international politics, Kawakami preserves a better balance. 
He, at least, is a reporter of the facts in the case; and his general knowledge 
of international affairs guides him away from ecstasies. He shares Buell’s 
belief, as expressed in The Washington Conference, that Far Eastern matters 
were more important than naval policies at the Conference. At the same 
time, Kawakami does not resort to Buell’s rash generalizations. He natu- 
rally has a case to present; this he does by omissions in naval chapters and by 
divergencies in those devoted to Far Eastern affairs in order to create in the 
mind of the reader an impression favorable to his main thesis. . 

This thesis is that Japan has made a mistake in copying too late the — 
imperialistic methods-of western countries; that today China is an inchoate, 


corrupt mass from which Japan,must by peaceful methods seek to extract: — 


her economic necessities; that Americans can best profit in the Far East by 
dealing with the Japanese as middlemen; and that the Washington Con- 
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ference was an occasion on which Japan “made a fairly good impression,’ ú 
though that impression was “neither profound nor durable.” The author 


points out that “what America and Europe will really think of her will de-, 


pend upon what she does in China and Siberia in the coming few years.” 
Thus in the opening paragraph of the book there is an impression of detach- 
ment which lingers till one turns the last page. Then the reader pppreriates 
that he has been carefully guided away from fundamental issues. 

Thus in the chapters on the naval treaty there is no explanation. of the 
reasons for the delay and bargaining on the part of Japan. That, of course, 
was due to the eager fashion in which Japan was forcing along the fortifi- 
cation of the Bonin Islands. By December the Bonin Islands had become 
-impregnable and consequently could be admitted into the group of islands 
which were not to be fortified anew. There was now no longer need to argue 
on the matter; indeed Kawakami declares that “to an idealist it seems re- 
grettable that America could not have played the big brother and decided of 
her own accord to stop work on the Hawaiian base.” With the number of 
Japanese cruisers and submarines increasing apace it is a realistic problem 
which now confronts the American navy. In any case, Kawakami is not an 
idealist when he considers Manchurian railways. Itis such graceful skirting 
of one of the essential problems connected with the naval treaty that illus- 
trates the tendency of the entire book. 

In the chapters on the Four Power treaty, Kawakami does a useful service 
in stating the facts correctly regarding the origin of the proposal that Japan 
‘proper should be included in the terms of the treaty. “Mr. Balfour pro- 
posed that inasmuch as Australia and New Zealand came within its scope, 
Japan proper should also be includedinit. The Japanese delegate, knowing 
that the point was not very important, raised no objection” (p. 67). This 
‘statement agrees exactly with the information given me by the British; and 
it should check Buell’s insistence that the entire idea was of Japanese 
origin. 

The treatment of Siberia suffers somewhat from the fact that the book 
was prepared for the press last April. Since that date Japanese troops have 
been withdrawn from the mainland. This is in accord with the author’s 
hopes; but the frank expression of his own views goes far to illuminate the 
concept of the book as a whole. “I think that nothing is the matter with 
Japan in Siberia, except that she has appeared upon the scene of inter- 
national land-grabbing just a little too late. . .-. Japan’s sin, if sin it 
be, lies in her eleventh hour entrance into the company of international free- 
. booters, who having divided among themselves all the riches of the world, are 
` now putting forth a Sunday front and preaching morals to the belated Japa- 

nese” (p. 227). There is no regret as to the violation of the solemn pledge 

given by Japan in August, 1918, and no appreciation of the moral obligation 

incurred by the United States because Japan joined the Siberian Expedition- 
„ary Force at our invitation, This certainly is a realistic point of view. 


| 


BOOK REVIEWS 407 


Such touches give life to a book which is put together from fragmentary 
materials. These were despatches written for the New York Herald and the 
Baltimore Sun. They have been revised and in part rewritten, but in their 
preparation for the press there is lacking that general view of the Conference 
as a whole which would have added so much to the value of the book. The 
selection of documentary material included in lengthy appendices is excel- 
lent and does much to remedy the impression of haste which characterizes 
the entire volume. The net result is a book which every student of the 
Conference will read with interest, but which cannot take the place of other 
books indispensable to a study of Far Eastern affairs. 

A. L. P. Dennis. 


Les Conventions de la Haye de 1902 et 1905 sur le Droit International Privé. 
By J. Kosters and F. Bellemans. La Haye: Martinus Nijhoff, 1921. pp. 
xviii, 1857. Gld. 57.50. 


The Hague Conventions of 1902 and ‘1905 on Private International Law 
constitute a landmark in the history of this branch of the law, which is gain- 
ing greater practical importance every day. With the constantly increasing 
business relations between the people of the world and the resulting social 
intermingling, the courts of the different countries will be obliged to deal 
more and more frequently with cases involving the application of “foreign” 
law. Because of the fact that such cases may be brought before the tribu- 
nals of different countries, uniformity of decision is an especially important 
desideratum. For half a century and more, the jurists of the world, following 
Story and Savigny, strove to find a scientific basis upon which such uniform- 
ity might be attained, but no agreement was reached, and at the end of this 
period the decisions of the courts revealed a state of the law little less than 
chaotic. Not only were the rules applicable to a given situation greatly 
varying in the different countries, but there was also a great divergence in the 
application of identical rules. Eminent jurists thereupon sought to find a 
remedy for this unfortunate condition in international codification, their 
efforts in this direction being strongly supported by various governments, 
among which that of the Netherlands took a leading part. The new move- 
ment culminated in the three Conventions of The Hague of June 12, 1902, 
relating to Marriage, Divorce and Separation, and Guardianship, and the ._ 
three Conventions of The Hague of July 17, 1905, relating to the Effect of =" 
Marriage upon the Rights and Duties of Married Persons in their Personal ” 
Relations and upon their Property, to Interdiction and Similar Measures, 
and to Civil Procedure. In some of these matters a mutual understanding 
was reached only with the greatest difficulty and an accord was possible only 
through compromising with principle and reservations in favor of the local 
policies of the contracting states. The conventions left much to be desired 
from a scientific point of view, but they were the best obtainable, and they 
may blaze the way for more perfect models. 
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A number of treatises have been written, in which the application of the 
above conventions has been set forth in general. The present work is of an 
entirely different character. It is a source-book, a collection of laws and ju- 
dicial decisions, with not a word of comment. The materials gathered are 
designed to give a bird’s-eye view of the present status and actual operation 
of the conventions in the different countries and their interpretation by the 
courts. With this end in view the text of each convention is followed by a 
-complete list of the laws, decrees and circular notes giving effect to the con- 
vention in the various countries that have adopted it, of any supple- 
mentary agreements that may have been entered into, of the denunciation of 
the convention by particular countries, and of the decisions relating to the 
convention arranged under each country in chronological order. The text 
of the legislation or judicial decision is given in extenso in the original lan- 
guage and, barring a few exceptions, also in French. 

The work is a publication of the Institut Intermédiaire International at 
The Hague and was undertaken with the aid of the Dutch Government as a 
substitute for the Bulletin des Conférences de la Haye which was published 


. under the auspices of the Dutch Government from 1907-1909. Its exe- 


cution is exemplary in every respect. As a source-book it is invaluable to 
all students of the conventions of The Hague and especially to those inter- 
ested in a revision of the conventions. 

Ernest G. LORENZEN, 


Legal Status oy American Corporations in France. By Charles Gerson Loeb, 
‘B.L., LL.B. Paris: The Le Cram Press, 1921. pp. xxxvii, 534. 


This book is primarily a practical manual of French municipal law in its 
application to foreign corporations doing business in France rather than a 
treatise upon any phase of international law. It deals to some extent with 
certain. theories of international private law as expounded by the French 
courts; especially in cases concerning the national character of a corporation 
engaging in activities outside of the jurisdiction from which it derives its 
corporate existence, and contrasts these theories with the often conflicting 
views of other nations. 

The author is an American lawyer practising as such in Paris and is thus 
particularly qualified to explain the French system of procedure in corporate 
matters with an understanding of the points upon which the American mind, 
legal or lay, is likely to require explanation. 

The chief purposes of the book appear to be: first, to encourage American 
corporate enterprises to extend their activities into France by setting forth 
what the author characterizes as “the absolute fairness of French legislation 
towards foreign interests” (p. xi), and second, to assist Americans contem- 
plating such extension of a corporate business to form an intelligent opinion 
as to the method of doing so best suited to their particular situation. 
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Under the views which prevail generally in the American courts, the 
national character of a corporation is determined by the place of its incorpo- 
ration (see Louisville Railroad Co. v. Letson, 2 How. U. S. 497; Merrick v. 
Van Santvoord, 34 N. Y. 208, and cases cited), but Mr. Loeb points out that 
in France other tests are often applied, such as the nationality of a majority 
of the stockholders or the place where the corporation has established its 
actual domicile by maintaining its “real head office’, as distinguished from 
the sometimes fictitious “principal place of business” officially designated as 
such. Mr. Loeb describes the American theory as “clearly an erroneous 
view” (p. 22) because frauds may be perpetrated by thus clothing a corpo- 
rate enterprise with one nationality when the principal beneficial interest in 
it is of a different nationality or its principal business operations are con- 
ducted in a different jurisdiction. This conclusion does not necessarily 
follow. That legal forms and processes may be used as instruments of fraud 
does not change their legal effect. To determine the nationality of a corpo- 
ration by its place of incorporation has the great merit of certainty. If the 
nationality of a corporation is made to depend upon the nationality of a ma- 
jority of its stockholders, it may change from day to day and may even be- 
come practically impossible to ascertain. The place of the ‘‘real head office”’ 
is also an uncertain and variable test. However, a difference of opinion on 
this point does not detract from the value of the author’s exposition of the 
French view, and of the decisions of the French courts and text writers in 
which it is expressed. 

In a brief historical summary the author traces the course of French legis- 
lation from the period prior to 1857, during which a foreign corporation had 
no clearly recognized right to do business in France without obtaining a spe- 
cial administrative decree of authorization, to the present time, when, under 
the law of 1857 and subsequent legislation and treaties, the corporations of 
some seventeen nations, including the United States, have been expressly 
authorized to do business in France. This list comprises most of the Euro- 
pean nations but none in the Western Hemisphere except the United States, 
which received the privilege by decree of August 6, 1882. The corporations 
of other nations not thus specifically authorized remain in the quasi-outlaw 
condition in which all foreign corporations were regarded by French law 
prior to 1857. 

Corporations of the expressly authorized nationalities must comply with 
certain formalities in order to obtain the benefit of the legislation of 1857, 
but upon so doing their recognition is a matter of right. Of the required 
conditions the most important as well as the most burdensome is the appoint- 
ment by the corporation of a “Responsible Representative’, either indi- 
vidual or corporate, of French nationality, who must enter into a written 
agreement with the French fiscal authorities making himself personally liable 
as surety for a stated period for all taxes and fines which may become due to 
the French Government. This ‘Responsible Representative” must be 
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accepted by the appropriate administrative officials, a requirement which 
leaves some room for executive discretion and the possible abuses inherent- 
therein. -In lieu of. the appointment of a ‘‘ Responsible Representative” the 
foreign corporation may deposit a sum of money as security, but the amount 
must be determined by the Ministry of Finance, thus affording another op- 
portunity for administrative discrimination against a foreign corporation 
which the authorities for the time being may desire to exclude. 

Gross abuses may doubtless be prevented by appellate recourse to the 
- Conseil d'Etat, which it is believed usually acts with judicial impartiality, 
but, in spite of the trend of much modern American legislation, it is hard for 
a legal mind imbued with the principles of the common law to view adminis-- 
trative tribunals with the same confidence as judicial courts. The civil law 
proceeds upon the theory that the government will do justice, whether 
through its courts or its administrative officials; the common law recognizes. 
the hard fact that the administrative branches of a government are likely to 
do injustice unless restrained by an impartial and independent court, strong 
enough to protect individual rights from, being sacrificed to supposed com- 
munity benefits. This inherent difference between the two systems of law 
is not sufficiently recognized by the author, who, in his zeal to promote busi- 
ness relations between the two countries, tends to minimize the difficulties 
to be encountered by a common law corporation undertaking to carry on its 
business in a civil law country. 

Once an American corporation has complied with the requirements of the 
French law, it will have in France, according to Mr. Loeb, all the rights and. 
privileges of a French corporation, except that when plaintiff in a suit it 
must give security for costs. The law prescribes equality of treatment in 
matters of taxation and in regard to the issue and marketing of securities, 
and it appears that in certain respects foreign corporations escape some of 
the more rigorous requirements applicable to French corporations. The 
author describes the four methods in which a foreign corporation may extend 
its business into France, namely: 


1. By acting through an independent agent who does business in his 
own name as an intermediary between the corporation and third 
persons. 

2. By establishing a branch office in France, and complying with the- 
requirements of French law on the subject. 

3. By forming a subsidiary American corporation, limited in scope to 
the business to be done in France, and complying with the same legal 
requirements as in the case of a branch office. 

4. By forming a subsidiary French corporation. 


He then points out the advantages in respect to taxation, liability, issue and 
sale of securities, and otherwise, of these four methods. It would be outside 
of the scope of this review to discuss these details, which relate to matters of 
practical expediency rather than of jurisprudence. 
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In the treatment of this branch of the subject a fuller discussion of the ap- - 
plication, to the various methods outlined, of the French views of corporate 
nationality would have been both theoretically interesting and practically 
useful. 

The. conflicting theories of France and other countries as to the extraterri- 
torial effect of bankruptcy proceedings are discussed to some extent, but not 
very thoroughly, and the effect of bankruptcy proceedings in France against a 
foreign corporation doing a part of its business there is not made entirely clear. 

More than half-of the book is devoted to a detailed account of the French 
municipal laws regulating corporate bookkeeping, corporate taxation and the 
‘issue and negotiation of corporate securities, both in the case of French and 
of foreign corporations, and also of the statutes and regulations providing 
for the various forms of corporate or quasi-corporate organization recognized 
and employed in France. These latter include thé Société en nom collectif, 
which is in the nature of a partnership, but has a more definitely established 
juristic personality than at common law; the Société en commandite simple, 
which is in the nature of a limited partnership; the Société en commandite par 
actions, which is a combination of a limited partnership with a joint stock 
association; the Association en participation, which is similar to a pool or 
syndicate; and the Société anonyme, which is a regularly organized porpora 
tion as the term is understood in American law. It is called “anonyme” 
because the French law prohibits the use of the name or names of any of its 
members as its sole designation on the ground that such use might mislead 
third parties into regarding it as a general partnership. 

All this portion of the book appears to be an excellent compendium of the 
French law, practice, procedure and forms connected with this important — 
subject, but it is wholly outside of the domain of international law, either 
public or private. Within the field which it occupies, it is rather a conven- 
ient guide than an exhaustive treatise. The index is somewhat inadequate, 
and the typography displays certain eccentricities not unnatural in a book 
printed in Paris in the English language. 

While the work does not constitute a great contribution to the literature 
of international law, it deals intelligently with an increasingly important 
-phase of international business relations, and furnishes much valuable in- 
formation on the subject in a readily accessible form. 

` Howarp THAYER KINGSBURY. 


Internationales Verwaltungsrecht. By Dr. Karl Neumeyer. Vol.-II. Mu- 

nich and Berlin: J. Schweitzer Verlag,. 1922. pp. viii, 741. 

Volume I, published in 1910, of this treatise on international administra- 
tive law was reviewed in Volume 7 of the Journal, pages 666-667, by the late 
Professor. Paul §. Reinsch. It is with diffidence that the writer, his disciple 
and friend, continues this review. Indeed, Professor Reinsch’s learned re- 
view of Volume I so aptly applies, barring details, to Volume II of this trea- 
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tise that it is feared he has left little, if anything, of value to be added. And 
yet the intervening world upheaval and the revolutionary changes it brought 
in its train have led to a retesting of all our learning, and the question arises 
naturally if a new or different estimate should be put on Professor Neu- 
meyer’s work on the occasion of the publication of the second volume. 

A correct estimate of the entire work cannot be made until the third vol- 
ume appears. To Professor Neumeyer justly belongs the credit of first un- 
dertaking a scientific exposition of international administrative law. Like 
every cautious explorer, he has begun inductively, reserving his conclusions 
and generalizations for the third volume. Continuing what he began in Vol- 
ume I, he devotes himself to particular matters regulated by national admin- - 
istrative rules in so far as they affect foreigners or a foreign element, such as 
the practice of a trade or profession, the poor laws, the use of inland waters 
and water power sites, transportation, etc. A third of Volume II is given to 
workmen’s insurance (accident, sickness, unemployment) which is compre- 
hensively regulated by statute and administration on the Continent, is com- 
ing to be so in England, but as yet so slightly in the United States that this 
portion of the book has apparently little value for us. Still it is to be re- 
membered that the author is chiefly concerned with the “ Problemstellung”. 
He is pursuing the methods of comparative law in this new field, which is 
also the method by which the rules of private international law are correctly | 
ascertained. 

His third volume will undertake to dig out the principles of international 
administrative law that lie at the base of the national rules and interpreta- 
tions on the subject, in a word, the jus gentium of this particular branch of 
law. That will bea real creation, an achievement in legal science, if it is done 
well, as we are confident it will be. The profession will have a right to feel 
disappointed, however, if this all-important deductive summary is not laid 
on clearer and more precise lines than the author’s articles in the Revue 
générale de droit international public, Vol. 18, pages 492-499, and in Stengel’s 
Wörterbuch des deutschen Staatsrecht, to which he refers us for his “Grundge- 
danken”. 

The publication of this book, despite all the weary confusion in the internal 
and external relations of European countries, is a hopeful sign. It is an in- 
dication that some men of science have neither abandoned faith in the resto- 
ration of international order nor lost “der Wille zur Wahrheit”. 

Grorce C. BUTTE. 


International Law. By L. Oppenheim. Vol. II. War and Neutrality. 
Third edition. Edited by Ronald F. Roxburgh. London: Longmans, 
Green & Co., 1921. pp. xlv, 671. $12.50. 

The first edition of this, the second, volume of Oppenheim’s International 

Law, was published in 1906. A second edition in 1912. The present and 


third aditinn annesred in 1991. after the lanse nf nine very eventful vearsa. 


_ the date of the declaration of war, and at any conceivable stage of the con- . 


a 
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occurrences of the World War. This he proceeds to do, and achieves the 
success of one who fully understands the art of limiting himself strictly to the 
subject of his discourse and at the same time leaving, within those pate, 
nothing or little more to be said. 


He recognizes and reasserts the principle that no state is under any obliga- 


-tion to permit enemy aliens to remain within its borders, and that to do so’ 


in the absence of binding treaty provisions is to exercise a pure act of grace 
on the part of the state. ‘The right of expulsion en masse, unless voluntarily 
restricted or limited by treaty, is recognized without qualification; and the 
writer is emphatic in his announcement of the principle that this right-may, 
as.a, matter of international law, be.exercised, at any time with reference to 


flict. He admits that in this regard the question of notice presents no 
inconsiderable difficulty. What may be reasonable and hence justifiable in 
one case may be the reverse in another. When a government at war, he 
says, rejecting the exercise of the right to permit enemy nationals to remain, 
or of the right to expel. them en masse, resorts to the method of detention, 
arrest and internment of certain classes of such aliens, it has the sanction of 


international law expressed in the recognized principle that any state has - 


. the right to take the measures necessary for self-preservation. In this con- 
' nection, difficult questions arise with regard to the classes of aliens toward 


whom the measures may be properly directed. 
` The author closes his work with a plea for an international adjustment of 


the many vexed questions arising in connection with the subject. “A . 


general solution of these questions binding upon all the states will present 
not only a further step toward filling in gaps now existing in the laws of war, 
but is par excellence a duty owed by humanity.. For this reasoa, it is of 
supreme importance to insist that, in the course of the next international 


_ conference held for the purpose of passing upon questions arising in connec- = 


tion with the laws of war, the position of enemy nationals shall be definitely 
established.” : 
` C. L. Bovuva. 


Le Droit Penal International et sa mise en oeuvre en temps de paix et en temps 
de guerre. By Maurice Travers. Tomes II et III. Paris: Recueil Sirey, 
1921. pp. 683, 552. i y N i 


The first volume of this elaborate treatise has already been reviewed in 


` this J ouRNAL.! It was concerned with the range of validity of penal law. 


The second volume continuing this division of the subject is largely devoted 
to a consideration of the exceptions to general validity based on territory 
and nationality. It furnishes, therefore, from a-somewhat unusual angle 
a substantial consideration of extraterritoriality, diplomatic immunity, 


1 Vol. XVI, April, 1922, pp. 342-344. 
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right of asylum, and of the status of ships in foreign territorial waters. As 
in the preceding volume all of these topies are treated with particular refer- 
ence to French law and practice, but due attention is paid to other countries 
and elaborate references are made to periodical and other literature, with 
the same independence of judgment, of which notice was made in the earlier 
review. Volume III has to do with procedure, but the author’s conception 
of the subject is so broad that this volume gives us in effect a treatise upon 
extradition. The same method of case and illustration is here followed with 
the same elaborate system of division and subdivision noted in connection 
with the first volume. With the completion of the work in one or more 
additional volumes there will be provided a systematic treatise of wide scope 
which as a work of reference will no doubt be indispensable. The volumes. 
already at hand contain so much material of importance to the student of 
public international law that he should be warned not to pass over the work. 
because of its apparently restricted range as expressed in the title. 


J. 8. REEVES. 


A Treatise on Private International Law, with principal reference to its practice 
in England. By the late John Westlake, K.C., LL.D. Sixth edition by 
Norman Bentwich. London: Sweet & Maxwell, Ltd., 1922. pp. xxxix, 
454. 


The last preceding edition of this valuable work was published ten years 
ago in 1912, and Prof. Westlake, then at an advanced age, was assisted in its. 
preparation by Mr. Topham. Death shortly took the great scholar, Dr. 
Westlake, and life engrossed Mr. Topham in other employments, so that he 
could not undertake a further revision. 

Mr. Bentwich, an old student of Dr. Westlake, had been desired by his. 
master as an assistant in this work and was thus induced to take Mr. Top- 
ham’s place. 

Mr. Bentwich dates his preface from Government House, Jerusalem, 
where he was serving as Secretary to the Government of Palestine. He says 
“many circumstances have made it difficult to do the work with that full de- 
votion which it called for, and, except for short periods, I have been far, dur- 

-ing recent years, from a law library, yet a feeling of pietas towards my teacher’ 
has impelled me to do what I could to fulfill his wish”. 

Mr. Bentwich finds the number of decisions by English courts on the sub- 
ject rendered during the past decade very remarkable. He has, however, 
adhered absolutely to Westlake’s text except where later statutes or decisions 
made change imperative and except for.some condensation, in order to make 
room for this new matter, and except for rules stated doubtingly which are 
now assured and can be more definitely asserted. 

The main topics as to which the text has required complete rewording are: 
four in. number. 


BOOK REVIEWS ~~ > "498 


- the modern ideal of the binding force of international obligations. In 
. America. this is complicated a hundred-fold by the federal structure of ‘the 
national state. Dr. Wright gives a very fair picture of the interrelations of — 
private rights, state rights and federal authority. He comes to the con- 
` clusion that the only legal limitation upon the exercise of powers in foreign 
relations imposed by the States’ rights is that upon the power to cede State 
territory by treaty, but even that power can “evaporate before necessity” 
.(p. 94). The center of gravity of this discussion lies in the American theory | 
of separation of powers (Ch. VII), which the author accepts absolutely un- 
critically and fundamentally. Here is perhaps the weakest point of his anal- 
ysis. Personally he seems to prefer a ‘Fourth Department”, because he 
naturally does not succeed in squeezing the foreign relations-power into one’ 
' of the three other powers. The discussion concerning the power to conduct 
foreign relations under the American Constitution is-instructive and lucid; 
all details are well defined, the logic of the arguments is clear and the narra- 
tive in general deserves praise. ‘The final conclusion (pp. 335-336) as to the 
principle underlying the distribution of powers, seems unassailable. All 
authority is concentrated in the hands of the President, his office is the only 
and natural doorway through which foreign. nations can approach the 
, United States; his-is the only voice that can speak to foreign nations. But 
as soon as the author tries. to fit this into the accepted theory of separation 
of powers, he gets into inextricable difficulties. This is one of the great _ 
questions of modern times, and perhaps no solution on olden lines is any 
more possible. For instance, is the participation of the Senate a legislative 
or an executive function? The assertion that foreign relations are in their 
essence a fourth power is no solution; it only creates further complications. 
The same difficulty would apply to the functions of the President as com- 
mander-in-chief; are these functions purely executive? The author’s asser- 
tions in some places seem to indicate that doubts may arise even in this. 
matter. oan > 
The main idea of the work is very laudable; the author makes a well 
founded effort to prove the necessity of acknowledging the binding force of 
international law, and thus limiting the all-powerful sovereignty of the state. 
This alone can be looked at as a great accomplishment, but: Dr. Wright gives 
in addition a splendid description’ of the working of the American Consti- 
tution, which will prove very helpful to modern students and statesman. 


S. A. KORFF. .- 
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THE UNITED STATES AND THE PERMANENT COURT OF 
INTERNATIONAL JUSTICE! 


. By Evetne BOREL 
Professor of International Law at the University of Geneva 


I 


From the day on which the United States of America declared that it 
would not become a party to the League of Nations, the thoughts of many 
people have naturally turned to the situation created by this abstention, the 
seriousness of which was necessarily clear to everyone. 

Some think that the matter should be taken lightly. In their opinion the 
attitude of the United States can only be transitory and at some future time, 
which may, however, be still far distant, the-country will modify its decision 
and make up its mind to occupy the place reserved for it in the League of 
- Nations. Others allow themselves to be misguided by a different hope. 
According to them the League of Nations cannot live and will sooner or later 
disappear to make place for another grouping of nations which would win 
the approval and adhesion of the American Republic. Between these 
extreme views there lie the proposals of those who seek relief in the present 
situation, basing their expectations either upon such a revision of the Cove- 
nant as would satisfy the United States or upon the creation of a world asso- 
ciation which would join the United States, the present League of Nations 
and other states not yet belonging thereto into one great group. 

At present nothing justifies the expectation of those who look forward to 
the accession of the United States to the League of Nations at some time in 
the future. He who fancies that the United States will readily change its 
mind, after it has revealed so clearly a sentiment which is manifestly general 
throughout the country, is but poorly acquainted with the great American 
Republic. In particular it would be childish to think that it depends upon 
Europe to hasten the adhesion of the United States by means that would 
have only the appearance of attempting to bring pressure to bear upon it. 
Assuredly the American people will only take counsel with themselves, and 
although in truth nothing justifies the idea that they will always remain out- 
side the League of Nations, it should also be clearly recognized that no one 
can foretell at this time that they will change their present decision. Nor is 
it possible to calculate the time necessary for such a gradual evolution. 

Quite as chimerical, too, is the argument of those who think that the 
League of Nations is not likely to endure. The fact that it is encountering 


1 Translated from the original French by E. H. Zeydel, of Washington, D. ©. 
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great difficulties today should not surprise anyone. It is inherent in the 
very nature of international problems that a new institution of such impor- 
tance cannot proceed without meeting countless obstacles, one of the most 
important of which is found in the exaggerated hopes that its creation has 
engendered. It would be a strange misconception of the nature of life be- 
tween peoples and of international Jaw to think that a new convention, a 
new pact or a new alignment of nations will be sufficient to change the aspect 
of things on our globe over night. Everyone who consults history even 
casually knows how slow progress has always been in this field by reason of 
the obstacles that confront it on every side. For the present let us admit 
that the League of Nations has up to now accomplished even more than 
could reasonably be expected of it under the circumstances. Of course, the 
things that it has done may still seem insignificant in comparison with the 
task ‘which it has pleased the optimists to assign to it, but the principal con- 
sideration for it today is the fact that.it is alive at all. What it has succeeded 
in accomplishing thus far justifies the not at all presumptive belief in its 
work and in its future. 

The foregoing also explains the failure to which the efforts of ee are 
doomed who would either modify the Covenant in the hope of attracting the 


United States into the League or create over and above it a new world asso- > 


ciation which would include both the present League and the United States. 


No one will attempt to deny that in the present state of the Covenant the ° 


League of Nations still has many faults. But since its greatest merit just 
now is the mere fact of its existence, its most immediate task should be to 
consolidate itself. For that purpose it needs a certain stability which is in- 
compatible with repeated revisions of the Covenant. On the other hand, 
the advantages and disadvantages of the provisions of the Covenant can 
only become clear in the light of experience. Nothing would be more erro- 
neous than to entertain in this connection purely theoretical considerations 
and opinions which at this time would run the risk of being merely dogmatic. 
The workman is recognized by his work. It must be left to a sufficiently 
long experience to show what is good, useful and likely to live and what 
should be modified. The agencies of the League of Nations will do well to 
proceed with the greatest prudence on this point and to touch the Covenant 
only in case of real necessity. It is better to work with a defective Covenant 
than to multiply revisions of it and thus jeopardize the cohesion of the 
League and the continuity of its work. 

And it is the same reason which opposes the idea of a universal world. asso- 
ciation embracing on the one hand the League of Nations and on the other 
the United States or more generally the Pan American Union. , The very 
proposal of a creation of this kind has brought forth rather strong objections 
because it gave rise to the fear that its only effect would be to weaken the 
League of Nations and even to threaten its existence. Independently of 
this very strong feeling, we must admit that such an association would in 


at 


UNITED STATES AND COURT OF INTERNATIONAL JUSTICE > 431 


practice create great difficulties because in many fields it would probably 
duplicate the League of Nations and because it would be extremely difficult 
to settle the necessary delimitation of competence between the two. 


I 


What conclusion is to be drawn from the preceding? Simply that the 
present situation should be accepted as probably permanent. The League of 
Nations will continue its activity without counting the United States among 
its members. The United States will remain entirely free with regard to the 
League of Nations, as it is today. But that does not mean—and this point 
cannot be emphasized enough—that there will be antagonism between the 
two. Quite to the contrary, the divergency of views motivating the absten- 
tion of the American people does not in any way affect their desire to co- 
operate in the maintenance of peace and in the development of international 
law. The truth of the matter is then—and this cannot be too often re- 
peated—that both parties must act side by side in a mutual spirit of good 
will and cordiality. i 

Humanity needs the solidarity of all peoples of all continents now as never 
before, in order to remedy the evils of the last world conflict, heal the wounds, 
clear away the ruins that it has left and relieve the grave economie depres- 
sion into which most of the states have plunged. This solidarity is no less 
necessary in the work of rebuilding, strengthening and developing inter- 
national law. 

Hence we must admit resolutely that for the time being, that is, for a 
number of years which no one can determine in advance, the League of 
Nations and the United States of America, although separated, must work 
in the way that we have indicated and that the necessary convergence of 
their efforts must lead them to engage in a parallel if not joint activity for 
the success of which they will have to come into a certain contact and reach 
some understanding. 

Would it be wise to draw up a program of this activity at the present time? 
This question is open to reasonable doubt. We must beware of dogmatic 
conceptions and theoretical programs conceived in the air, so to speak. 
Rather will the contact whose necessity has been emphasized be demanded 
by concrete exigencies arising in each special case and under given circum- 
stances. But it is a task with regard to which the problem here raised - 
presents itself today in the most pressing manner. I desire to speak of the 
new Permanent Court of International Justice. This institution possesses 
a character of true universality to a greater degree than any institution now 
existing. - Called upon to render justice in the sphere of disputes between 
nations and to give life to international law in a spirit of the highest and 
most serene impartiality, the Court summons before it all the Powers of the 
globe, whether they be members of the League of Nations or not. We may 
truthfully assert that it would be impossible at the present time to create 
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in international law a Jurisdiction poses of the same authority and able 
to render similar services. 

To apply the question to the point of view of the United States, there is 
no one who can justly maintain that when the great American Republie has 
occasion to submit a dispute with another nation to an international court 
for settlement it could find or constitute anywhere in the world a court 
which, from the point of view of its composition and procedure, the quality 
of its members and the guarantees of impartiality and good justice, could 
rival with that which sits at The Hague today. 

But that is not all. The Permanent Court of International Justice is not 
a new thing for the United States. It is the product of American thought 
as much as, if not more than, the result of the aspirations of other continents. 
What the authors of the Covenant and after them the agencies of the League 
of Nations have done is to find the idea and model for their Court in the 
drafts of the Permanent Court of Arbitral Justice which were presented to 
the Second Hague Peace Conference in 1907 and among which the American 
draft held first rank because of its great value. We must turn back to the 
deliberations of the Second Hague Conference and reread especially the ` 
masterful report of Mr. James Brown Scott? if we would realize that every- 
thing accomplished today by the constitution of the Permanent Court of 
International Justice was eloquently supported fifteen years ago as an 
expression of the will of the American people. 

What did the United States demand in proposing a Court of Arbitral 
Justice? In place of the casual, intermittent work of arbitral tribunals, 
improvised for each particular case, the United States wished to establish 
the permanence of a work of justice which by this fact was to acquire the 
character of unified, fixed jurisprudence necessary for the normal develop- 
ment of international law and for the increase of its authority. Permanent 
judges, elected in advance, appointed without regard to any concrete 
contingency or to any consideration arising from a particular case, chosen 
for their personal merit and called upon to render justice in a stable, ap- 
proved manner—such were the demands of the American Delegation in 
1907, a delegation which was the faithful interpreter of the entire people 
that it represented. And if these proposals were not carried at The Hague, 
it is certain that the United States did not abandon them and that in a later 
conference they would have been taken up again with a tenacity which 
would have been well justified. But now we find the American demand 
realized and although the Statute of the Permanent Court of International 
Justice is not in its present tenor due to the official and direct collaboration 
of the United States, it reflects nevertheless the thoughts and proposals 
which we have mentioned. Hence, in spite of its present abstention, the 
United States can claim, as much as any other nation, the paternity of the 


2 Actes et Documents de la Conférence, Tome 1°, p. 447 ff. 


UNITED STATES AND COURT OF INTERNATIONAL JUSTICE 433° 


new institution. On the other hand, the United States owes the Court its 
sympathy and support. 

The value of this support could hardly be exaggerated, especially so far 
as the Permanent Court of International Justice is concerned. In inter- 
national law, as in every other field, the United States represents one of the 
greatest, most powerful factors of all human endeavor. The country’s 
moral weight, as well as its material influence, represents a decisive impetus 
for the development of international law, and if in future the Permanent 
Court of International Justice, in addition to profiting by the decisions 
that gave birth to it, should receive the formal and official support of the 
American people, the authority of the Court, already very great, would be 
increased. 

III 


Here then there is presented in the most manifest way a common, col- 

lective and general interest: for the United States to give its support to the 
new Court of International Justice, for the Court to receive it, for the League of 
Nations and humanity in general to witness an institution of such usefulness 
increase thus in authority and subsequently in effective strength of action. 
' How can this very desirable thing be brought about? It is not sufficient 
to adhere to what already exists, to observe that according to the terms of 
the Statute of the Court, the latter is open to the United States uncondi- 
tionally, to invite the American Republic to present itself, if occasion should 
arise, before the Court, as Article 35, par. 1 of the Statute entitles it to do. 
What is necessary is, as I have already said above, official support coming 
not from a mere party to a particular case but from a state that gives its 
support to the very constitution of the new Court. In other words, what 
is required is that, without entering the League of Nations, the United 
States should participate, in the Council and Assembly, in the composition 
of the Court, that is to say, in the election of all judges, on the’same basis 
as the states now charged with that task. 

Such is the very simple solution. Of course various objections must be 
expected. Let us examine the nature of these. 


IV 


Let us first of all put ourselves in the place of the United States and try to 
take its point of view. Shall we say—and that, it seems, is the only obstacle 
that can be presented—that in participating in the election of the judges of 
the Court the United States would abandon or compromise the attitude that 
it has seen fit to take and to which it intends to adhere? If that fear were 
well founded, it could, to be sure, constitute a serious objection. But that 
is not the case. By its nature as well as its work the Permanent Court of 
International Justice would not be an agency limited to the use of the 
League of Nations. The universal nature of the work and services that it is 
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called upon to render immediately became so evident that according to the 
provisions of the Statute it was made practically accessible to all the Powers 
of the world and that a state not belonging to the League of Nations can 
present itself before the Court with the same guarantees and the same secu- 
rity as if it were a member of the League. To recognize this character of 
universality, to acknowledge the fact that the new Permanent Court of 
International Justice represents for all the states of the globe the inter- 
national tribunal which is best constituted and the one most worthy of con- 
fidence that could possibly exist today, to give this Permanent Court of 
International Justice support, and to cooperate in its constitution and its 
statute—all these things can be done without adhering directly or indirectly 
to the League of Nations. It is perfectly possible to create in this respect 
an unequivocal situation, which, while assuring the cooperation that we 
have indicated in the special and exclusive field of the constitution of the 
Permanent Court, leaves entirely intact the freedom of the United States 
with regard to the League of Nations and the freedom of the League of Na- 
tions with regard to the United States. We must add that in any case 
nothing could oppose the loyal exercise of the cooperation here suggested, 


with the idea that experience will show whether this was the right path to. 
follow or not. The parties would maintain their freedom, after the experi- ` 
ment has been tried, to cancel amicably and according to the right which they ` 


would reserve, every arrangement which they might have entered into and 
which may not give them satisfaction. Thanks to this provision, nothing 
would be compromised, regardless of what point of view we may take, by 
the fact that an agreement between the League of Nations and the United 
States of America would assure the cooperation of the latter for the election 
of the members of the Permanent Court of International Justice. 

As for the League of Nations, its interest in the establishment of such co- 
operation is so evident that we are justified in considering the possibility of 
resistance on its part as quite negligible. The states that are members of it 
will surely have enough political sense not to introduce a question of suscep- 
tibility into the problem. Nothing would be more unjustifiable and more 
regrettable than to wish to refuse the cooperation of the United States under 
tle pretext that it has not yet entered the League of Nations and that it 
must first apply for admission. That would be highly unwise, regardless of 
the attitude we may take, and especially if we cherish the desire to have the 
American Republic enter the League some day. No one could believe that 
bya refusal of this kind a useful pressure would be exerted upon the Ameri- 
can people. The effect produced would be diametrically opposed and, on 
the other hand, if it is well to recall that the cooperation which I advocate 
does not imply the accession of the United States to the League of Nations, 
it is no less certain that its effect will be to improve the relations between 
the two and thus to render a service to the cause of the development of 
international law. 


3. Os 
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A second objection connected more directly with the formula of execution 
is that the League would run the risk of weakening itself by abandoning the 
principle according to which it permits cooperation only among its members. 
But the more we examine this objection, the more we will recognize that it is 
purely theoretical, not to say dogmatic. How could the League of Nations 
weaken itself by securing the cooperation of the United States in the com- 
position of the Permanent Court of International Justice, that is, in the 
election of the judges and deputy judges? Nor can we speak of the danger 
of a precedent, for that danger is entirely eliminated. Here in truth an - 
essential fact presents itself, to wit, that the United States could really not be 
considered as an actual outside Power by the League of Nations. By its 
delegates the United States has cooperated in the drafting of the Covenant, 
which has reserved the character of a signatory Power to this country. Of 
course the American Republic did not ratify the Covenant, but the place 
assigned to it remains a fact and no one today would want to destroy what 
the articles of the Covenant of the League of Nations stipulate on this point. 
This is so thoroughly admitted that in the Statute of the new court itself 
care has been taken to treat the United States differently from the states 
that are not members of the League of Nations. Article 35 provides that: 
“The Court shall be open to the Members of the League and also to states 
mentioned in the Annex to the Covenant.” 

This provision applies precisely to the great American Republic. For 
the authors of the Covenant wished to open the Court to it from the very 
outset, without requiring its previous adhesion to the League of Nations. 
That also eliminates the danger that decisions made with regard to the 
United States might with some chance of success be used as precederits by 
some other outside Power. 


Vv 


Having reached this point, how shall we proceed? 

The administration of the court is determined in the first place by the 
statute adopted in execution of Article 14 of the Covenant by the Assembly 
of the League of Nations on December 13, 1920, and approved by twenty- 
nine states and five dominions. The cooperation of the United States nat- 
urally implies its acceptance of the statute as such, with reservation of the 
right to participate in any revision thereof. But in order to assure this co- 
-operation, it is not necessary to touch the statute. We should refrain from 
doing this all the more because it can be revised only by unanimous vote of 
the states by which it has been accepted. 

The solution lies rather in the Covenant, or more” particularly in the 
articles dealing with the Council and Assembly, that is, Articles 3, 4 and 5. 
If the matter concerned only the Council, a rather loose interpretation of 
the first clause of Article 4 would make the cooperation of the United States 
in this body possible without a revision of the Covenant. Article 4 states 
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that: “The Council shall consist of representatives of the Principal Allied 
and Associated Powers” among which the United States was undeniably 
included, as the preamble of the treaties of peace, especially the Treaty of 
Versailles, testifies. But this procedure, open to rather serious criticism in 
itself, would ignore the fact that in agreement with the status which the 
Covenant has reserved to it, the United States would by this cooperation 
have to have a voice in the Council and Assembly, and that according to the 
present text of Article 3, the Assembly is composed only of “representatives 
of the members of the League”. 

What is required then is a revision of the Covenant aiming to permit the 
Assembly and the Council to associate with themselves, by a concurrent 
vote and for a special and expressly determined question, the delegation of 
a state which, without forming a part of the League, would nevertheless be 
invited by this vote to act as a collaborator in the matter in question. 

A decision of this kind, taken by the Council and the Assembly, mani- 
festly presupposes preliminary negotiations for the establishment of the 
agreement thus consecrated. Once the vote has been taken, the United 
States would, whenever the election of the Permanent Court of International 
Justice or a special election to fill a vacancy would take place, send a delega- 


tion to Geneva to participate in the election both in the Council and in the y 
Assembly. After the election the work of the American delegates would be 


ended and they would simply withdraw. On the other hand, it goes with- 
out saying that in case the United States accepted the statute, it would be 
invited to propose the names of candidates in general and an American 
candidate in particular, as the statute prescribes. The thing offers no 
difficulties since the United States has ratified the Hague Convention for 
the Pacific Settlement of International Disputes and since it has designated 
the members of the Permanent Court of Arbitration whose choice the said 
convention entrusted to it. 

It would therefore be sufficient to insert, preferably in Article 5, since this 
article deals both with the Assembly and with the Council, a second para- 
graph reading as follows: “The Assembly and the Council shall have the 
power—by concurrent vote of the states represented in the Council and in 
the Assembly and by a majority of two-thirds, likewise comprising these 
states,—to admit in a specific question coming under the jurisciction of the 
League the cooperation of a state which is not a member of che League, 
with the reservation that this cooperation shall be strictly ] ited to the 
matter in question and that it shall leave intact the status. .d the rights 
of the non-member state and of the League of Nations. By’ ae same con- 
current vote the Assembly and the Council shall invite the non-member 
state to send a delegation to sit in either one of these bodies or in both of 
them for the purpose of the cooperation thus decided upon.” 
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VI 


Need we seek precedents in the history of international law in support of 
this proposal? 

I think that analogous situations could be found. But I do not hesitate 
to express the opinion that they would have very little value. If the pro- 
posal here submitted is worth anything at all, it derives its merit not from 
historical examples but solely from itself. Hence it should be considered 
purely on its own merits and by itself alone. On the day when either party 
will recognize the value of the reasons advanced in its support and the 
general, universal interest presented by the suggested solution, it will not be 
necessary to resort to precedents in order to insure its realization. And as 
far as the formula of acceptance is concerned, it follows from what precedes 
that it presents no difficulties either. ‘‘Where there’s a will there’s a way.” 

At first glance the formula proposed may appear unexpected, cause some 
surprise and give rise to more than one objection. But if we take the pains 
to examine it more closely, we will recognize, if I may be permitted to ex- 
press my conviction, that it is perfectly acceptable and feasible. 

Is it likely that we will witness its realization in the near future? It 
would be bold to think so. Every new idea must make its way and in 
_ international law the way is longer than in many other fields. But there 
‘ is no great hurry. Only last year the members of the Permanent Court of 
International Justice were named for a period of nine years, in accordance 
with Article 13 of the statute, and it is to be hoped that no vacancies will 
occur for a long time. But precisely because the question can gain the 
attention of the governments and of public opinion only in a comparatively 
slow manner, it is not without interest to present it at this time, in the hope 
that our work will not have been in vain. Such is the thought which ~ 
prompted the present article and which, I dare believe, justifies me in having 
written it. 


ca 


THE INTERNATIONAL ORGANIZATION OF THE DANUBE 
UNDER THE PEACE TREATIES? 
By Gorpon E. SHERMAN 


Lately Assistant Professor of Comparative and International Law, 
Yale University 


The peace conference held at Paris in 1919 was.called upon to consider no 
question of wider political or economic significance than that of the ordering 


of navigation on those great rivers usually designated as international and of | 


which the Danube affords one of the most striking examples. In the long 
progress of 1800 miles from its source eastwards to the Black Sea this river 
traverses or bounds the territory of eight extensive states displaying a route 
capable of beneficial exploitation on the part of every country in Europe. 
Rising on the easterly slope of the Black Forest hill region in the extreme 
south of Baden, where it is formed by the union at Donaueschingen of two 
small streams flowing southerly from points near Villingen and Furtwangen, 
the Danube pursues a general easterly course across Wurtemberg and 
Bavaria. At Ulm it is joined by the Iller and now becomes navigable. 


1 Authorities: Les Grands Traités Politiques, Pierre Albin, Paris, 1911; Vdlkerrechtsquellen, 
Dr. Max Fleischmann, Halle, 1905; Report on the Improvements made in the Navigation of the 
Danube since 1871, Commercial No. 6 (1878), London; Further Report on the Improvements 
made in the Navigation of the Danube 1878-98, Commercial No. 6 (1894), London; Despatch 
by Lieutenani-Colonel Sir Henry Trotter reporting upon the Operations of the European Com- 
mission of the Danube during the Years 1894-1906, together with a résumé of tis previous 
History, Commercial No. 9 (1907), London; Btude de Droit Fluvial International, Pierre 
Orban, Paris, 1896; Le Danube, André de Saint Clair, Paris, 1899; La Question du Danube, 
G. Demorgny, Paris, 1911; La Question du Danube, Alexandre Georges Pitistéano, Paris, 
1914; Le Danube, C-I Baieoianu, Paris, 1917, (also in Roumanian in more extended form) 
valuable; International Rivers, G. Kaeckenbeeck, London, Grotius Society Publications, 
1918; Cours de Droit International Public, Frantz Despagnet, Paris, 1899; Livre V, Chapitre 
II, “Du domaine fluvial”; Digest of International Law, J. B. Moore, Washington, 1906, 
Vol. I, p. 628 et seg.; Das Völkerrecht, Dr. F. von Liszt, Berlin, 1910, p. 208 et seg., “Die 
Fluss-und Kanalschiffahrt”; International Waterways, Paul Morgan Ogilvie, New York, 
1920; “Le droit fluvial international et le régime du Danube,” Louis Avennier, in Bibliothtque 
Universelle et Revue Suisse for March and April 1922; Wasserstrassen-Jahrbuch, 1922, 
Munich, (“Die Donau,” p. 72, et seq.) The Peace Treaties signed by the United States with 
Germany, August 25, 1921, with Austria at Vienna, August 24, 1921, and with Hungary at 
Buda-Pest, August 29, 1921, contained reservations in favor of the United States and which 
reservations include Part XII, Ports, Waterways and Railways, of the peace treaty signed at 
Versailles by the Allies, June 28, 1919; to these should be added the treaty between the 
Principal Allied Powers and Roumania respecting Bessarabia, signed at Paris, October 28, 
1920, (Treaty Series, No. 15, London, 1922; Die Fortbildung des Fluss-Schiffahrtsrechts im 
Versailler Friedensvertrage, Dr. Hans Wehberg, Berlin, 1919). 
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ding Regensburg (Ratisbonne), the river turns to the southeast, 

‘ustria at Passau. Beyond Vienna it encounters, at the ancient 

«pital of Bratislava (Poszony, Pressburg), the frontiers of Hungary 

o-Slovakia and for some distance follows the boundary between 

ves. Bending to the right near Waitzen (Vacs) the stream passes 
est twenty miles further on a direct -southerly- course, and a little : 

‘Mohacs it enters Yugo-Slavia and winds past Belgrade and Semen- 
ching the borders of Rumania near Bazias whence it follows the _ 

_jan-Serb-Croat-Slovene frontier cutting through.the magnificent 

‘defile and thence, beyond Orsava, the pass of the Iron Gate between 

_/asylvanian and Balkan ranges; ore taking a more southerly direc- 

_owerd the Bulgarian line it passes Turnu Severin and now flows for a 
ag distance between Bulgaria and Rumania; just prior to reaching Tutra- 
an (in Rumania) a northerly course carries it through Rumanian territory 
passing Silistria, Hirsova, Braila and Galatz, past Ismail dividing near this 
datter point into three branches which mark the Black Sea delta—the 
‘branches being respectively known as Saint George, Sulina and Kilia; the 
‘ast-named is the most northerly arm of the three and formerly coincided 
with the Bessarabian frontier removed northwardly to the River Dniester by 
the treaty coticluded between Rumania and the Principal Allied Powers at 
Paris, October 28, 1920.2 It should here be noted in order to promote a 
better understanding of problems touching the delta that the Dniester 
constituted at the opening of the nineteenth century the Russo-Moldavian 
‘boundary; Bessarabia, then a Turkish province, stretched from the Dniester 
on.the east to the Pruth on the west, but it became Russian on May 28, 1812, 
in the convention made by Russia with Turkey at Bucarest when Alexander I 
succeeded in extending his territory westward to the River Pruth (which’ - 


` “joins the Danube at Reni above Ismail) and southward to the Kilian arm of 


_ the Danubian delta. In the later Treaty of Adrianople, September 14, 1829, 
the Russian boundary was pushed still further southward to comprise the 

_three arms of the delta as far as the thalweg of St. George and the Danube 
thus became in effect Russian where it enters the Euxine. But on March 30, 
1856, the Treaty of Paris retired the Russian lines northward abandoning to 
Moldavia the delta and a considerable territory northeast-of the Kilia as far 
as Akkerman at the mouth of the Dniester. -Again at Berlin in 1878, 
Moldavia-Wallachia, which had become Rumania in 1861, lost a strip of the 
Kilian branch once its northerly boundary. In-1919-1920 the peace treaties 
widened the Moldavian-Wallachian (Rumanian) territory to include all of 
Bessarabia and much besides with the result to Danube navigation that the 
river’s lower course together with its delta lies wholly at the present time 
within Rumanian borders. This brief account necessarily excludes any con- 
sideration of the changes intended to be effected by the short-lived Bucarest ' 
Treaty of 1918, concluded by Rumania with Germany and its allies. Today 

2 Printed in SuppLement to this JourNAL, January, 1923 (Vol. 17, No. 1), p. 7. ° 
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along the Danube, as will shortly be seen, navigation is neither 
nor Austrian nor that of any bordering state—it is not nationa, 
national; we turn therefore to consider the developments in moc 
macy which have led to the treatment of this great river as an in\ 
highway. Ne 

The origin of our most advanced present-day views touching the 
appropriation of air, river or sea meets us at an early period in 
literature and Roman law. To Plautus the sea exists for the benef 
“ Mare quidem commune certo omnibus” (Rudens, Act 2, scene 3), anà 
declares it the special task of justice to teach an attitude towar 
common in harmony with their true nature: “ut communibus pro comi: n 
utatur” (De Officiis, Vol. I, Chap. VII, p. 2). The conclusions in similas 
of the classical jurists are preserved in Justinian’s Institutes and Dige 
where we discover a series of principles and definitions destined to be ti. 
source in after years of conceptions which will bring about the abandonmen’ 
of particularistic thought and aims in favor of those seeking to realize thé 
universal rather than the limited and whose scope will be satisfied wit 
nothing less than the untrammeled utilization of nature’s vast gifts for th. 
continuing advantage and welfare of all mankind. 

In Roman jurisprudence res denotes the object of a right; the totality of 
civil rights real and personal is expressed by the term patrimoniwm the 
familia or familia pecuniaque of the XII Tables, “ Paterfamilias uti super 
familia pecuntaque legassit ita jus esto” (Cicero in the De Inventione, Chap. IT, 
p. 50). Ulpian declares the single term familia may designate both persons 
and things: Familiae appellatio . . . et in res et in personas deducitur 
(Digest, 50.16.195.1.). While patrimonium is a term of highly-general con- 
tent it is recognized that some things can have no place in the assets of 
individuals—they may not be objects of possession or the property of persons 
under contract, litigation or testament; they are characterized as eatra 
patrimonium, extra commercium, nullius in bonis; they may be neither 

` acquired nor alienated in conformity with jus civile, nor claimed in (bene- 
ficial) ownership. In the Institutes and in the excerpts from Marcian, Gaius, 
Papinian, Pomponius, Paulus and Neratius, preserved in the Digest, we have 
a series of definitions intended to systematize legal thought upon a subject 
not without an abstruse complexion but which has been expounded by the 
classical jurists with a clarity leaving little to be added in our own day. 
Especially notable is the treatment of rivers and the sea, those highways 
established by nature and plainly at the unfettered disposition of all. 

The texts disclose four classes of things extra commercium: (1) res divine 
juris; (2) res communes; (3) res publicae; (4) res universitatis. Commerctum 
is defined as the power of acquisition and alienation under the jus civile: 
“commercium est emendi vendendique invicem jus” (Ulpian, Rules XTX, 5-6). 
Things extra commercium are therefore not within the range proper of jus 
civile but lie within the compass of jus publicum. Of the four classes above 
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‘econd and third alone concern us. here. Marcian tells us that ` 

3 include such things as the air, flowing water, thé sea and its 

pa being common, all may exercise upon it 4 right of navigation or 

4 ; while a privilege of erecting Euildings on the shore may be con- 

fertheless any such action or action of any kind must be held- 

10 servitude in favor of all persons. Of res publicae there are two - 

2S; one of which finds illustration :n lands conquered from the é enemy 

blicus) or in the goods derived from a vacant succession; such may be 

B a species of private domain of tae state; the second class comprises 

‘ostined exclusively and directly to public use. These will comprise 

and squares, fortresses; public roeds (viae publicae), ports and rivers, ` 

latter being denominated public not by reason of navigability but 

ether with-reference to a quality of permanent flow,—flumina perennia— 
Marcian, in the Digest, 1.8.4.1.)... In the term “river” Roman juristic 
thought distinguished three distinct elenerits: (a) the flowing water, (b) the 
í bed of the stream, and (c) the stream itself; the flowing water is conceived as 

being common to all, the bed of the stream may be in certain cases occupied’ 
by a shore’ owner or may lack any defirite proprietor and so be res nullius. 
It is the “river” considered objectively -n its progress and. destination which 


is “public”; a bridge across it is public, and rights of fishing and navigano 


necessarily fall within the same category. 

In the forty-third Book of the Digest the subject of rivers is eoneidarsa in 
great detail; the practical conclusions to be drawn from many citations are 
clearly summed up by Ulpian (Digest, 43.14.1); he declares that the praetor’s 
veto will be applied wherever navigation on a public river is impeded or 
unlading of goods on its banks is obstructed: : 


Praetor ait, Quomiaus Illi In Flumine 
Publico Navem Ratem agere, Quove, 
Minus Per Ripam Dnerare, Exonerare 
Liceat: Vim Fieri eto. 


Under the definitions given by the jarists practically all streams known as 
rivers were considered public and thus under the strict protection of law and 


- custom (van Leeuwen’s note to Diges:, 43.12. de fluminibus). 


For the sake of clearness it should be added that the first and fourth classes 
above mentioned as res extra commercium comprise, (1) such things (res 
divini juris) as have been withdrawn ftom individual ownership through con- 


_ secration to divinity together with (2) such things as are held. in: public 


(corporate or municipal) ownership, res universitatis. Heré again a-munici- 
pality may hold certain things in alienable ownership and therefore in’ 


` commercio while other things such zs the theatre, the stadium_or certain ` 


a 


roadways are plainly extra conimerciem. _ 
In his Institutes (“De Rerum Divis-one,” 2. 1.) Justinian treats the general 
subject and lays down many principles familiar to modern jurisprudence: 








- 442 


THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Let us proceed to the law of things. Of these some adm 


‘ownership, while others, it is held, cannot belong to ing 


some things are by natural law common to all, some are į 
belong to a.society or corporation, and some belong to ne 
most things belong to, individuals being acquired by vario 
will appear from what follows. 

Thus, the following things are by natural law common to alb- 
running water, the sea and consequently the sea~shore. No or 
fore is forbidden access to the sea-shore, provided he absta’ 
injury to houses, monuments, and buildings generally; for these 
like the sea itself, subject to the law of nations. On the other! 
tivers and harbours are public, so that all persons have a righ 
therein. The sea-shoré extends to the limit of the highest tide, 
of storm or winter. Again, the public use of the banks of a A 


` the river itself, is part of the law of nations; consequently ever 


entitled to bring his vessel to the bank, and fasten cables’ to ais tre. 
growing there, and use it as a resting place for the cargo, as freely as E, 
may navigate the river itself. But the ownership of the bank is in the 
owner of the adjoining land and consequently so too is the.ownership of 
‘the trees which grow upon it. “Again, the public use of the sea-shore, as , 


' ofthe sea itself, is part of the law of nations; consequently every one is 


free to build a cottage upon it for the purposes of retreat, as well as t 
dry his nets and haul them up from the sea. But they cannot be said te, 
belong to any one as private property, but rather are subject to the same’ 


- law as the sea itself, with the soil or-sand which lies beneath it. ‘As 


examples. of things belonging to a society or corporation, and not-to è: 


‘individuals, may be cited buildings in cities—theatres, race-courses, and 


~ . such other similar things as belong to cities in their corporate capacity. 


Things which are sacred, devoted to superstitious uses, or sanc- ` 


-tioned, belong to no one, for what is subject to divine law i is no one’ s 


property. x } 
Moreover, soil “which a river has added to your land by alluvion 

becomes yours by the law of nations. - Alluvion is an imperceptible 

addition; and that which is added so gradually that you cannot perceive 


-the exact increase from one moment of time to another is.added by : 


alluvion. If however the violence of the stream sweeps away a parcel of ~ 
your land and carries it down to the land of your neighbour, it clearly 


' remains yours; though of course if in process of time it becomes firmly 


attached to your neighbour’s land, and the trees which it carried with it 


‘strike root in the latter, they are deemed from that time to have become - 


_ part and parcel thereof. When an island rises in the sea, though this 


rarely happens, it belongs to the first occupant; for, until occupied, it is 


‘held to belong to’no one. If however (as often occurs) an island rises in 
: a river, and it lies in the middle of the stream, it belongs in common to 


the landowners. on either bank, in- proportion to the extent of their | 
riparian interest; but if it lies nearer to one bank than to the‘other, it 


- belongs to the landowners on that bank only. If a river divides into 


two channels, and by uniting again these channels transform à man’s 


land into an island, the ownership of that land is in no way altered: but 
if a river entirely leaves its old channel and begins to run in a new one 


. - the old channel belongs to the landowners on either side of it in propor- . 
` tion.to the extent of their riparian interest, while the new one acquires - 


the same legal character as the river itself, and becomes public. But if 
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shile the river returns to its old channel, the new shannel again 
K $ the property of those who possess the land along its banks. It 
jwise if one’s land is wholly flooded for a flood does not perma- 
alter the nature of the land, and consequently if the water goes 
de soil e belongs to its previous owner (Moyle’s translation, 
xd, 1883 ; 


È 
¥ 


"n its legal monuments Roman jurisprudence recognized and regu- 
é principle of an immutable dedication to public use of sea, river, and 

’ Neither the sea nor a river nor any fraction of either is susceptible of 
driation or obstruction on the part of an individual or of a group, nor 

any undue burden be imposed on navigation. It is specially worthy of 
jotice that Roman thought does not regard this aspect of its laws as 
dperly established in the first instance by that law itself. The rule of the 
oman state in this regard springs from the juristic recognition of a law of 
ature which is indisputably part of the law of Rome and of the world. But 


‚âs the shadows of the Dark Ages gathered over Europe the liberal Roman. 


‘system was gradually exchanged for.the dictation of particularistic interest, 


nd legal philosophy became lost in the violent self-assertion of a feudalism 
cknowledging no obligation save its own fancied advantage and profit.. 
The enlightened view of a navigable stream as a natural highway was 
smothered in a struggle for gain by each feudal lord whose territory such a 


‘stream might traverse. 


In France, indeed, this exercise of river aoatra] was finally ated and 
centralized by the Crown, and Louis XIV, in 1669, claimed it in no uncertain, 
language although he recognized seigniorial rights where prescription extend- > 
ing over a country could be proved: 


We declare the ownership of all navigable rivers-and streams within 
our kingdom and lands subject to all dominion to be part of the royal 
domain notwithstanding any other title or possession whatsoever to- 
gether with all islands, banks and rights of fishery. 


But the shock of the French Revolution fell heavily on the far-reaching 
burdens oppressing river navigation and strangling its commercial traffic. 
At a session on November 16, 1792, the National Convention, speaking 
through the executive council, proclaimed an emancipation of river traffic at 
the same time graphically enumerating the character of the abuses now to be 
reformed with a special reference at the outset to the Scheldt (Escault) and 
the Maas (Meuse): 


No one may consider himself exclusive proprietor of a. navigable 
river since the course of a navigable stream must be common and 
_ inalienable property of all countries which it waters; it is unjust on-the 
part of any nation to pretend a right of exclusive occupancy on any 
river since all bordering people must enjoy equal facilities along the 
stream. Any supposed exclusive right is a remnant of feudal oppres- 
sion, or at the least it is an odious monopoly capable-only of institution 
through force or-suffered by reason of weakness; such oppression may 
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therefore be abolished at any time since nature recog: 

privileged peoples nor individuals as against imprescriptit 

man. It is the glory of the French Republic-that in all p, 
. the protection of its arms liberty should be re-established a. 

. put down; in addition, therefore, to other advantages accri: 
people of Belgium through the French army there will now be j. 
free conduct of its river commerce. The nations of Europe wil. 

- to recognize that the triumph of the rights of man is the sole am 
the French people. The council, therefore, moved by these & 

` ations decrees that the commanding General ‘of the armies of^ 
engaged in the Belgium expedition shall employ all means witt. 
power to assure freedom of traffic along the Scheldt and the Maa. 


This decree was publicly pr oclaimed afew days later at Antwerp by Gen, 
de la Bourdonnais. 
It was manifestly not possible for hs French liberalizing operant to al, 

at anything beyond agreement on the part of river bordering Powen, 
guaranteeing free navigation in territories within their control. This would; 5, 
in any, event, mark a notable progress away from the long centuries of 
- individualistic oppression although eveh‘so happy a result could be only £ — 

. step toward the goal to be ultimately attained through emancipation world 
wide in scope. The spirit of the Convention assumed practical form three 
` years later in the Treaty of The Hague, May 16, 1795, which announced the 
free navigation ofthe Scheldt, the Maas and the Rhine. For the Danube - 
nothing was destined to be as yet accomplished although the Congress of ` 
Rastadt in 1798 listened to an eloquent memorial frorn the French delegates 
_ seeking to class the Danube with the Rhine but without effect at the moment. 


Ay 


`- An important step. was, however, taken in the Treaty of Campo Formio, 


signed on the 17th of October. 1797, whose Article XI was reaffirmed in 
` Article XIV of the Peace of Lunéville, February 9, 1801, and which marks a 
distinet progression in that it opens the Adige to all ships of commerce and 
prohibits any transit tax as well as the presence of armed war ships: 
Conformément à Varticle XI du traité de Campo-Formio, la navigation S 
de V Adige servant de limites entre les Etats de 5. M. I. et R. et ceux de la 


_ République Cisalpine, sera libre, sans que, de part ni autre, on puisse y 
établir aucun péage, ni tenir aucun bâtiment armé en guerre. f 


It remained for the first Peace Congress of Paris to incorporate in the z 
identical conventions signed on May 30, 1814, by Franeė, Austria, Great 
Britain, Portugal, Russia, Sweden and Norway to mark a beginning of what 
may be termed: the conventional development of international rivers. 
Article V declares that the navigable Rhine shall be free, a future congress 
being charged with the duty of elaborating the principles guiding bordering ` 
states in the treatment of this and other rivers: l 

La navigation sur le Rhin, du point ou il devient navigable jusqu’ à la 


mer et réciproquement : sera libre, de telle sorte qu’elle ne puisse étre interdite” 
` à personne; et Ekon s’occupera au i futur Cengrés des principes après a- 
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‘on pourra régler les droits à lever par les Etats riverains de la 
rela plus égale et la plus favorable au commerce de toutes les nations. 
tera. examiné et décidé.de même dans le futur Congrès, de quelle 
jre, pour faciliter les communications entre les peuples et les rendre 

urs moins étrangers les uns aux autres, la disposition ci-déssus pourra 
' également étendue à tous les autres fleuves qui, dans leur cours navi- 

jie, séparent ou traversent differents Etats. - 
3e early summer of the following year, June 9, 1815, there appeared 
ak Act of the Vienna Congress. Articles 108-116 and Annex No. 16 
restesnenis pour la libre navigation des riviéres) announced what may be 
aed the great charter of international rivers whose clauses were drafted by 
„mmittee representing France, Austria, Prussia, Great Britain, Holland, 
dvaria, Baden, and Hesse-and-Nassau; the provisions as.:adopted were 
samed upon an outline submitted by the Duke de Dalberg the representa- 
„ive of France. These memorable articles look to the institution of a river- 
bordering association which will establish free commercial navigation and a 
‘uniform system of taxation and police for the maintenance. of navigation in 
. safety; the ancient oppressive demands of compulsory landing and trans- 
shipment (droits d'étape d’ échelle de relâche forcé) are abolished (Note 1, see 

Appendix, p. 455). 

The Danube was the last great European river to be brought under inter- 
national regulation. Various conventions had been, indeed, concluded 
between its bordering states securing mutual rights of navigation and fishery 
between Wurtemberg, Bavaria, Austria, Turkey and Russia during the 
. eighteenth century and the opening half of the nineteenth. But these agree- 
ments are essentially local in their complexion and fail to attain the inter- - 
national viewpoint, nor was it until the great peace treaty of Paris signed on 
March 30, 1856, that navigation on the Danube became a matter of perma- 
nent European concern. It will be recollected that Russia, in 1829, at the 
Peace of Adrianople, had extended its jurisdiction over the three arms of the 
Danubian delta; henceforth it became Russia’s care to foster commerce at 
-its own port of Odessa to the neglect of the Danube, whose delta had become 
more and more restricted in usefulness through failure of clearing its treacher- _ 
ous channels. Austrian remonstrances availing little, the Foreign Office at 
Vienna at the precise outset of the Crimean War called a conference of the 
Powers on December 5, 1853, with the result that a memorandum signed by 
the envoys of Austria, France, and Great Britain was submitted to Prince 
Gortschakoff notifying Russia that the Danube in its lower or maritime 
course should be withdrawn from the jurisdiction assumed at the Treaty of 
Adrianople and placed under some general authority-charged with the duty 
of prometing the river’s navigability through removal of physical obstruc- 
tions. The result of the long negotiation at Vienna is seen in an agreement 
upon the final terms of a memorial outlined by Prokesch Osten on the part of 
Austria and which became the basis of debate at the Congress of Paris which 
opened under the presidency of Count Walewski, February 25, 1856. On 
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March 12 following Count Walewski and Schauenstein, Aust. 
suggested that the question of the Danube must be regarded as ( 
two important aims, one of which would look to the care of the stre 
the other would seek to apply the principle of internationalization 
borne commerce: x 


The principle established by the Congress of Vienna and dest: 
regulate the navigation of rivers traversing several states must po: 
rule that river-bordering Powers should agree upon regulations to; 
river police and should safeguard their execution. S 


And Count Walewski added that: 


on the one hand the Congress should secure the free navigation of 
Danube throughout its course upon the foundations established by ti 
Congress of Vienna; and on the other should seek the abolition of suci 
physical obstacles as may embarrass commerce on the lower river and its 
delta; it is precisely this latter task which must devolve upon the com> 
missioners which it is proposed to appoint; but it is not less essential to! 
develop the general principle guiding the contracting Powers and which + 
demands free navigation on the Danube and its delta in harmony with 
the declarations of the Vienna Final Act. 


Provisions touching the Danube are found in Articles 15-19 of the Paris, 
treaty and are as follows: t 


Article 15. The Act of the Vienna Congress having established the 
principles intended to regulate the navigation of rivers separating or 
traversing several states, the contracting Powers agree that in future 
these principles shall also be applied to the Danube and its delta. They 
declare that this provision shall be considered hereafter a part of the 
public law of Europe and take it under their guaranteed protection. 

The navigation of the Danube cannot be made subject to any 
obstruction or tax not expressly intended’ by the agreements comprised 
in the following article. Consequently no toll may be levied based 
solely upon the right of navigation nor shall any duty be levied upon 
goods upon board ships. Such police and quarantine regulations as 
may be instituted for the safety of states separated or traversed by this 
river shall be framed in such manner as to promote so far as possible the 
needs of commerce. Beyond the limits of such regulation no obstacle 
shall be offered to free navigation. 

Article 16. In order to realize the provisions of the preceding Article 
a Commission (European Commission) shall be instituted in which 
France, Austria, Great Britain, Russia, Sardinia, and Turkey each rep- 
resented by a delegate shall be ‘char ged with planning and executing all 
works necessary below Isaktcha for abolishing in the river and its delta 
and the adjoining sea such sand banks and other obstacles as may ob- 
struct navigation. 

In order to cover the cost of such works permanent and equitable 
duties may be levied by a majority of the Commission upon the express 
condition that in this as in all other instances the flags of all nations 
shall be on a footing of perfect equality. 

Article 17. A Commission shall be established (River-State Com- 
mission) composed of delegates of Austria, Bavaria, the Sublime-Porte 
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yurtemberg (one for each of these Powers), to which shall be added 
S of the three Danubian principalities (Moldavia, Wallachia, 
à) whose nomination shall be approved by the Porte. This Com- 
Sion shall be permanent and shall: (1) lay down rules for navigation 
‘river police; (2) shall annul any difficulties opposing the applitation 
the Danube of the provisions of the Vienna treaty; (3) shall prepare 

d execute all works which may be found necessary along the whole 
Sxtent of the river; and (4) shall maintain after the dissolution of the 
(suropean Commission the navigability of the lower courses of the 
Danube together with neighboring portions of the sea. 

Article 18. It is understood that the European Commission shall 
have fulfilled its task and that the river-state Commission shall have 
carried out the works pointed out in the preceding Articles 1 and 2 
within the space of two years. The signatory Powers (of the treaty) 
met in conference shall when informed of these accomplished facts 
pronounce the dissolution of the European Commission; and from that 
time the river-state Commission shall exercise the same powers as those 
theretofore granted to the European Commission. 

Article 19. In order to assure the execution of any regulations de- 
creed by agreement in accordance with the principles hereinabove an- 
nounced each of the contracting Powers may station two light vessels at 
the mouths of the Danube. 


The River-State Commission met at Vienna on November 29, 1856, and in 
the following November (1857) announced a navigation Act for the Danube, 
Article 8 of which undertook to differentiate long distance navigation (navi- 
gation maritime) and the coasting trade (cabotage) the latter being reserved to 
subjects of the river-bordering states. This coasting trade provision would 
have resulted ‘in an Austrian control of floating traffic since the Vienna 
government had chartered a powerful navigation company intended.'‘to 
monopolize river commerce. The clause, therefore, failed to obtain ‘the | 
approval of the signatories of the Crimean Peace Treaty, when met again at ` 


Paris in. 1858; they found the coasting trade clause inconsistent both with:” * 


the treaty principles of 1815 and with those of 1856. The pronouncement ~ 
accordingly of the River-State Commission proved ineffective, and while the 
Commission was never formally dissolved, it did not again meet, though 
vainly sought to be resuscitated by the Treaty of London in 1871. Thus, 
control of the Lower Danube from Isaktcha to the Black Sea remained with 
the European Commission. Along the river, above Isaktcha, nevertheless, 
conditions continued to be governed by the various interstate applicable 
treaties, and here the river-bordering states exercised their several inherent 
rights of police regulation. In this connection it is to be noted that while the 
Vienna Final Act clearly proclaims international principles in its river sec- 
tions, these principles would look for their enforcement to local State-Asso- 
ciations; whereas, in the formation of the European Commission we have 
an association springing from united (international) sovereignty and thus 
rising above the concept of assent or support by river states alone. But the 
attitude of the Powers toward the River-State Commission demonstrated 
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that the principles enunciated in the Vienna Final Act were to 
recognition as part of the jus gentium to which all particularistic 
must conform or be held inoperative. Hence this River-State C 
failed to meet indispensable requirements, and the European Cor’ 
though planned as a temporary body merely, endures to this ù 
creation marks indeed the emergence of a distinct international pers 
drawing its inspiration from sources kindred to those conceptions \ 
universal which long ago led Roman jurisconsults to view great riva 
world highways and to assure their unfettered public use by drawing aro 
them the imprescriptible safeguards of Roman law. 

The European Commission established by the treaty of 1856 at once fix 
its seat at Galatz, above Isaktcha, November 4, 1856, where, in fact, it h 
remained to this day. There on November 2, 1865, it issued a Navigatio! 
Act for the Lower Danube and its delta. This highly important Ac 
announces neutrality for the Commission and all its works and agencies, 
_ thus placing the highly complex institution under the protection of diplo- 
matic immunity in all respects. On March 28, 1866 the signatory Powers of 
the Treaty of Paris came together again at the same place and confirmed this 
Navigation Act and also continued the Commission in foree. Five years 
later, on March 138, 1871, there was concluded the Treaty of London at the 
instance of Russia, which affirmed the Commission’s work and continued its 
existence for twelve years, attempting, though without success, to revive the 
moribund River State Commission. There was also granted to the states. 
along the river passes (practically to Austria) power to institute such works 
as might be necessary at the most difficult portion of the Danube where it 
breaks through the Kazan Defile and the Iron Gate. Articles VI and VII 
provide as follows: , 


Art. VI. The river-bordering Powers of that portion of the Danube 
where the Cataracts and the Iron Gate offer obstacles to navigation 
having reserved the right of agreement in order to overcome these ob- 
structions, the High Contracting Parties recognize the power of such 
states to lay such a tax upon commerce under every flag using the 
stream to meet the cost of necessary work, and they declare the inap- 

` plicability of Article XV of the Treaty of 1856 until the expiration of 
such period as may be necessary to reimburse the Power undertaking 
such work. : 

Art. VII. All works and establishments of every nature created by 
the European Commission in execution of the Treaty of Paris of 1856 or 
of the present Treaty, shall continue to enjoy the neutrality which has 
protected them hitherto and which shall be equally respected in the 
future and in all circumstances by the High Contracting Parties. The 
benefits of such immunity as may spring from this neutrality shall be 
extended to the entire administrative and technical personnel of the 
European Commission. It is understood that the provisions of this 
article shall not affect the privilege of the Sublime Porte to introduce, 
as always, its vessels of war into the Danube, acting as a territorial 
power. 
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ry of 1871 concluded at London had prolonged the life of the 
Commission for a term of twelve years but the Russo-Turkish 
77 introduced serious changes in the territorial surroundings of the 
mube. Thus it was that the peace treaty signed at Berlin July 13, 
online’ the independence of Rumania, and extended the flinctions 
European Commission beyond Isaktcha to Galatz and admitted 
mia’s participation in the Commission since it had now become a 
ign Power. The special articles of the Berlin Treaty regulating 
s of the Danube will be found in the margin (Note 2; see Appendix, 
7). 
In 1883 a supplementary. conference of the Powers at London produced 
e treaty of March 10 in that year extending the territorial jurisdiction of 
te European Commission to Braila above Galatz and prolonging the Com- 
hission’s powers for a period of twenty-one years from April 24, 1883, at the 
expiration of which period the Commission’s functions should be considered 
as automatically renewed for three year periods barring contrary notification 
on the part of one of the high contracting Powers. In the preceding year, 
June 2, 1882, the Commission had prepared an additional “regulation” 
touching river police and inspection, Serbian and Bulgarian, but not Ru- 
manian, delegates, having participated in framing the document which now 
(Mar ah 10, 1883) found approval by the conference at London and by whose 
signatories it was declared applicable to the middle course of the river lying 
between Braila and the Iron Gate. This document was also annexed to the 
- treaty of March 10 which in its closing article declares: 

All treaties, agreements, acts and arrangements touching the Danube 


` and its delta are considered as maintained in all their provisions not 
abrogated or modified in the present treaty. 










Rumania, however, objected to certain aspects of the treaty and regulation 
(réglement) as derogatory to sovereign territorial control. i 

A specially objectionable aspect of the treaty consisted in the announce- 
ment that to Russia would be assigned entire supervision of the Kilian arm of 
‘the delta, the alleged basis being Article 45 in the Berlin treaty which retro- 

” ceded to Russia the Bessarabian territory lost by the Czar in 1856 and 
bounded, according to Article 45, “On the west by the mid-channel of the 
Pruth, on the south by the mid-channel (thalweg) of the Kilian arm and the 
river’s mouth at Stary-Stamboul.’’’ 

The designation of Stamboul, however, tended to leave the entire Kilian 
delta in Russian hands since this point is near the delta’s southern edge at 
the point of final discharge. In the end Rumania yielded this. In addition 
to Russia’s claim, however, Rumania declined to accept the provision of 
June 2, 1882, which, in title IV contains a highly detailéd plan creating a 
mixed Commission of superintendence for the middle Danube, practically 
placing effective control in the hands of Austria as chairman. This Com- 
mission, therefore, affirmed by Article 7 of the 1883 treaty, remained in- 
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operative through Rumanian disapproval, although the treaty i 
a prolongation of the European Commission’s term of office and e 
territorial jurisdiction to be exerted in harmony with Rumanian so 
from Galatz to Braila. i 

In practical results, therefore, prior to the outbreak of the World W 
Danube in its upper course from Ulm to Orsova, and in its middle 
from the Iron Gate to Braila and Galatz, as well as along the compara 
brief stretch set apart for special clearance work at the Kazan Pass and 
of the Iron Gate between Orsova and Moldova, remained subject tò 
territorial jurisdiction of the bordering states, international jurisdictio 
exerted by the European Commission only being effective.on the last hund 
miles from Braila to the Black Sea. ` 

Tn 1914 the opening days of the conflict found the European Commissio 

accordingly, in possession of jurisdictional powers over the river in its sò 
called maritime course below Braila, the Commission’s seat being at Galata 
and its membership formed by delegates of France, Germany, Austria- 
Hungary, Great Britain, Italy, Russia, Turkey and Rumania. The Com- 
mission and all its properties enjoyed diplomatic immunity and it was 
privileged to fly its own flag, this latter being a banner in red, white, blue, 
. white, and red, the blue band being twice the height of the others and having 
- upon it the letters in white “C. E. D.” Since 1887 the Commission has been 
free from. debt and the vast extent of its accomplishment is seen in the 
wonderful straightening of the river, the increase of its navigable depth, 
rising from nine feet in 1856 to twenty-four feet in 1905 at the Sulina mouth. ` 
- Numerous lighthouses have been erected along the river and at. the delta, 
two hospitals (one specially intended to meet epidemics) and a fine head- 
quarters building at Galatz have been constructed. It is entirely supported 
by river dues on somewhat the plan of Suez and Panama. 

The functions of the European Commission are at once legislative, 
executive and judicial: the navigation, police and superintendence regu- 
lations as drawn by the Commission constitute the true law of its being and. ` 
rest upon international treaty foundations; in carrying out such regulations <] 
and in protecting its works in case of necessity, it may call adequate maritime _ - : 
` force to its assistance as the executive of its tiny domain; while transgression 

of its edicts is brought before a tribunal composed of three delegate-members 
of the Commission and which metes out justice in the last resort. In the. 
more than half a century of its existence the selection of the Sulina arm as the 
chief objective of its work has been fully justified, and while the Commission’s 
- work became sadly interrupted as hostilities progressed, 1914-1918, with the 
coming of peace and the institution of a new and far more complete system 
of regulation now covering the river’s whole extent an increasingly bright 
future is well assured. 
Immediately upon the conclusion of the Armistice in November, 1918, a 
Commission for the Danube was formed composed chiefly..of military 
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-charged as an initial task with oversight of the transportation and 
png of Allied troops along the river. ‘Together with its more 
duties, this hastily formed Commission assumed at once the super- 
P general navigation with headquarters at Budapest. The Commis- 
ras of great practical usefulness as an emergency body, but was des- 
o become merged a little later in the highly important International 
hoission to be presently examined. Í 
me Versailles Peace Treaty of June 28, 1919, in Articles 331-353, contains 
eneral plan of river navigation for the Elbe, the Oder, the Niemen and the 
nube from Ulm eastwards. Inspired by the Vienna Final Act of 1815 
mese Versailles sections nevertheless advance further and satisfy the best 
ispirations demanded by ideals viewing great rivers as unimpeded highways 
between nations. Speaking broadly, the articles of Versailles in Chapter III 
Of Section II, Part XII (Navigation) contemplate three chief ends: (1) The 
drafting by a subsequent international conference of a comprehensive river 
code; to this, the Conference already alluded to as held at Barcelona is 
responsive; (2) The reinstatement of the European Commission in all its 
functions as exercised prior to the war, the invasion of Rumania having 
caused not only a practical cessation of the Commission’s activities but also 
the destruction of its valuable archives; hence Article 346 of the Versailles: 
treaty: 
The European Commission of the Danube reassumes the powers it 
possessed before the war. Nevertheless, as a provisional measure, only 


representatives of Great Britain, France, Italy and Rumania shall con- 
stitute this Commission. 


(4 


~ (8) Finally, the treaty, in Article 347 et seq., institutes, by way of a successor , 
to the military Inter-Allied Commission already mentioned, a new body to be 
known as the International Commission of the Danube (Note 3, see Appen- 
dix, p. 457). 
The creation of this International Commission constitutes the most 
important practical result of the river clauses in the treaties of peace. It is, 
` in fact, the province of this Commission to impart a truly inferiational 
character to the Danube throughout its entire navigable course. While 
Galatz is appointed to be the seat as heretofore of the European Commission, 
Bratislava in Czechoslovakia will be the official residence for the next five 
years of the new International Commission. Bratislava is a port on the 
` Danube situated a few miles only east of Vienna at the Austro-Czechoslovak- 
‘ian border and at almost the precise geographical centre of the Danube’s 
navigable course. Here the International Commission, removed from Buda- 
Pest, its first meeting place, is finely housed in the Palais Kobourg, the 
former location of the Cable Company near the river; as thus installed the 
Commission and its membership and staff enjoy the privileges of a foreign - 
legation. The Commission displays its own flag, blue, white, blue, the 
white band having inscribed upon it in blue the letters “C. I. D.” 
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The instrument containing the river’s new regulation consists of 4 
forty-four articles with final protocol of fourteen amendatory and ex 
articles termed “Convention instituting the Definitive Statutegiig 
Danube.’’* Signed at Paris, July 23, 1921, it was finally ratified b$ 
signatory governments June 22, 1922. The Powers represented $ 
framing of the convention are Belgium, France, Great Britain, Greece, 
Rumania, the Serb-Croat State and Czechoslovakia, “with the particips 
of the duly authorized Plenipotentiaries of Germany, Austria, Bulgaria 
Hungary.” : i 

The convention recognizes a “maritime” and “fluvial” Danube, the of 
consisting of the one-hundred-mile section in charge of the European Cord 
mission, the other embracing the river’s course from Braila to Ulm; thé 
difficult section of the river between Turnu-Severin and Moldova, known ag 
the Iron Gates and Cataracts, being placed under the care of a committed 
organized by the International Commission with headquarters at Orsova; 
its service is to be carried out under the auspices of Rumania and Yugo- 
Slavia superintended by the Commission. In addition to the actual course 
of the Danube itself the convention, following the peace treaties, declares a 
number of affluent streams internationalized as part of the general Danube 
system, and on the whole extent of this system navigation is to be unre- 
stricted and open to all flags; with respect to the coasting trade, more or less 
of a disturbing element in former years, the convention declares for greater 
freedom. Articles 22 and 23 read as follows: 

` Article 22. On the international waterway of the Danube, the trans- 
port of goods and passengers between the ports of separate riparian 
‘States as well as between the ports of the same State is unrestricted and 
open to all flags on a footing of perfect equality. 

Nevertheless, a regular local service for passengers or for national or 
nationalized goods between the ports of one and the same State may 
only be carried out by a vessel under a foreign flag in accordance with 
the national laws and in agreement with the authorities of the riparian 
State concerned. 

Article 23. The passage in transit of vessels, rafts, passengers and 
goods, whether effected directly or after transhipment or after ware- 
housing, is free on the internationalised waterways of the Danube. 

Traffic in transit shall not be subject to customs duties or other special 
dues based solely on the fact of transit. . . . When the waterway 
forms the frontier between two States, vessels, rafts, passengers and 
goods in transit shall be exempted from all customs formalities. 


As a provisionary regulation the European Commission counts but four 
members representing France, Great Britain, Italy and Rumania; the Inter- 
national Commission for the fluvial Danube is formed, declares Article 8 (in 
accordance with Articles 347 of the Treaty of Versailles, 302 of the Treaty of 
Saint-Germain, 230 of the Treaty of Neuilly, and 286 of the Treaty of 
Trianon), “of two representatives of the German riparian States, one repre- 


3 Printed in SuppLement to this Journan, January, 1923 (Vol. 17, No. 1),-p. 18. 
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? each of the other riparian States which are, or which may be in 
resented on the European Commission of the Danube.” The 
Ftates are Wurtemberg, Bavaria, Austria, Czechoslovakia, Hungary, 
Avia, Bulgaria and Rumania; to these eight must be added France, 
ritain and Italy as non-river bordering states, making eleven repre- 
on the International Commission. 

the matter of dispensing justice, an important distinction between the 
Prs of the two Commissions is indicated in the convention. The Euro- 
D Commission, as will be recollected, exerts a judicial cognizance of its 
m both in first instance and on appeal. But the International Commission 
ves this to the,riparian states and to the League of Nations, as appears in 
ticles 30 and 38: 


Article 30. The properly qualified fuctionaries of the Commission 
shall report every offence against the navigation and police regulations 
to the competent local authorities, who are required to apply the 


taken in respect of the offence of which they were notified. 

Each riparian State shall indicate to the Commission the Courts which 
are appointed to deal in first instance and on-appeal with the offences 
referred to in the preceding paragraph. The Commission’s representa- 
tive who has reported the offence shall, if occasion requires, be heard 
oe Courts, which should be situated as close to the river as 
possi 


cation of the present Convention shall be submitted to the Commission. 
A State which is prepared to allege that a decision ‘of the International 
Commission is ultra vires or violates the Convention may, within six 
months, submit the matter to the special jurisdiction set up for that 
purpose by the League of Nations. A demand for a ruling under the 
aforesaid conditions, based on any other grounds may only be preferred 
by the State or States territorially interested. 

When.a State neglects to carry out a decision taken by the Commis- 
sion in virtue of the powers which it holds from the Convention, the 
dispute may be submitted to the jurisdiction referred to in the preceding 
paragraph, in the conditions provided for in the rules of the said 
jurisdiction. 


Again, the administrative functions of the two Commissions differ. in this 


that whereas the European Commission exercises, as we have seen, an 


essentially state control within its jurisdictional territory, the International - 


Commission finds its chief rôle in. supervision and correction, since it is the 
states themselves to whom actual executive functions are reserved and which 


have not parted with their sovereign rights: Thus the International Com- .. 
mission’s duties, while of the last importance, must. nevertheless acknowledge - 


~ a circumscribed horizon as will appear from Articles 11 and 12 of the con- 
vention: À 


Article 11. On the basis of proposals and plans submitted by the 
riparian States, the International Commission draws up the general 


appropriate punishments and to inform the Commission of the measures ` 


Article 38. All questions relative to the interpretation and appli- 


eer i 
E N So. 
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programme of important works of improvement which shoul 
out in the interests of the navigability of the international ry 
` and of which the execution may be spread over a period of sev 
The annual programme of current works of maintenance and 
ment of the waterway is drawn up by each riparian State in r 
its own territory and communicated to the Commission which 
whether this programme is in conformity with the requirem 
navigation: if necessary, the Commission may modify the progr 
The Commission, in all its decisions, shall take account of the tech! 
-economic and financial interests of the riparian States. 
Article 12. The work included in these two programmes sha 
- undertaken by the riparian States, each within the limits of its 
frontiers. The Commission will satisfy itself that the.works are carr 
out and that they are in conformity with the relevant programme. 
‘case a riparian State is unable itself to undertake the works which rela 
to its own territory, it is obliged to allow the International Commissio 
- to carry them out under conditions determined by the Commission 
The Commnission may not, however, entrust the execution of works t 
another State unless the section. in question of the waterway is a 
frontier in which case the Commission shall decide, having regard to the 
special provisions of the treaties, the manner in which the works shall 
. be carried out. 
The riparian States concerned are obliged to afford the Ghmnintaaion 
or the executory State, as the case may be, all necessary facilities for 
carrying out the said works. 


- The foregoing brief review of a weighty sued will seed that the recent 
organization of navigation along the Danube promises to fulfill in its practi- 
cal workings the best ideals of those who in the past sought to elevate the - 

` theory of river transportation from a local and essentially narrow point of 
` view to one which is in harmony with concepts of the international and 
universal. That these ideals will find effective application throughout the. 

Danube and other river systems both in Europe and across the seas seems 
- well assured and the river clauses of the peace treaties promise to realize the 

` best: hopes of their authors. 
_ As these lines are being written the announcement is made (Advocate of 
` Peace, May, 1923, p. 198) that the Government of Czechoslovakia is con- 
sidering canal connections between the Elbe, the Oder and the Danube thus’ 
creating navigable waterways between the ocean waters of North Western- 
Europe and the Black Sea and the Orient and opening international highways’ - 
of an extent and purpose only possible through free river navigation. 
If now we glance in a brief summary at the origin and progress of the ` 
theories above outlined it will be apparent that the basis of modern thought 
touching our subject is to be found in the legal aspect of Roman public — 
rivers; these are streams whose flow is of sufficient permanence to serve as a 
means of general inter-communication. Such a stream is distinguished from 
a mere torrent hieme fluens. The Digest defines for us public rivers: flumina 
publica quae fluunt ripaeque eorum publicae. sunt (Digest, 1. 8. 5. and 43. 12. 
1-8 pr.); such streams are incapable of exclusive private exploitation since - 
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, as do highways, to the Roman people and are thus by nature 
fluminum publicorum communis est usus secuti viarum publicarum 
Digest, 39. 2. 24. pr.) ; et quidem naturali jure communia sunt omnia 
`, aqua pro fluens, et mare et per hoc littora maris (Marcian in Digest, 
). Being thus inherently dedicated to the common edvaninge riv- 
pxtra commercium and hence are free. 

freedom is, however, a Roman freedom and available only to inhabit- 
f the Roman city-state. It is,.nevertheless, founded in a spirit of 
lity tending to the upbuilding of commerce throughout the empire’s 
extent. With the disappearance of Rome as a world-controlling power, 
concept of enlightened jurisprudence yields to the wholly particularistic ` 
loitations of feudalism whose narrow horizons are perforce transformed 

expanded in, the enthusiasm of the French Revolution to comprise the 

orld at large. At the Vienna Congress there appears a practical advance 

foward free river navigation through definitive treaty forms announcing an 

amancipation of river traffic to be shared by river-bordering states along the 

hine and elsewhere. It was reserved for the fires of the Crimean conflict 

in 1855 to develop from many tentative beginnings a well-conceived plan 

of river-organization springing from international assent and acknowledged 

as a canon of European public (international) law. Adopted in the con- 

ventional adjustments of the recent peace negotiations and as specially 

applied to the Danube, the Rhine and other great rivers, this concept reveals 

the international river-highway as an indestructible element in that world 

progress which must in the end abandon the particular and admit the guid- 

ance of the universal in the conduct of all mutual interests of mankind. 


k ÅPPENDIX 
sa . NOTE 1 
Vienna Final Act 


Art. CVIII. Les Puissances dont les États sont séparés ou traversés par 
une même rivière navigable s'engagent à régler d'un commun accord tout ce 
qui a rapport à la navigation de cette rivière. Elles nommeront à cet effect, 
des commissaires qui se réuniront au plus tard six mois après la fin du Con- 
grès, et qui prendront pour bases de leurs travaux les principes établis dans 
les articles suivants. 

Art. CIX. La navigation dans tout le course de rivières indiquées dans 
Varticle précédent, du point où chacune d'elles devient navigable jusqu’à 
son embouchure sera entièrement libre, et en pourra, sous le rapport du- 
commerce, être enterdite & personne; bien entendu que Fon se conformera 
aux règlements relatifs à la police de cette navigation, lesquelles seront 
conçus d'une manière uniforme pour tous, et aussi favorables que possible au 
commerce-de toutes les nations. 

Art. CX. Le systéme qui sera établi, tant pour la perception des droits 
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que pour le maintien de la police sera, autant que faire se pour? 
pour tout le cours de la rivière, et s'étendra aussi, à moins que q 
stances particulières ne s’y opposent, sur ceux de ses embranch! 
confluents qui, dans leur cours navigable, séparent ou traversent d 
États. l 

‘Art. CXI. Les droits sur la navigation seront fixés d'une manié 
forme, invariable, et assez independante de la qualité differente dest 
chandises pour ne pas rendre nécessaire un examen détaillé de la carg 
autrement que pour cause de fraude et de contravention. La quotité da 
droits qui, en aucun cas, ne pourront excéder ceux existant actuellement, 
déterminée d’après les circonstances locales, qui ne permettent guère 
établir une régale générale à cet egard. On partira, néanmoins, en dressa 
le tarif, du point de vue d'encourager le commerce en facilitant la navigatio 
et l'octroi établi sur le Rhin pourra servir d'une norme approximative. L 
tarif une fois réglé, il ne pourra plus être augmenté que par un arrangement 
commun des États riverains, ni la navigation grevée d’autres droits quel- 
conques, outre ceux fixés dans le règlement. : 

Art. CXII. Les bureaux de perception, dont on reduira autant que 
possible le nombre, seront fixés par le réglement, et il ne pourra s’y faire 4 
ensuite aucun changement que d’un commun accord, 4 moins qu’un des \ 
États riverains ne voulut diminuer le nombre de ceux qui lui appartiennent 
exclusivement. 

Art. CXIII. Chaque Etat riverain se chargera de l'entretien de chemins 
de halage qui passent par son territoire, et des travaux nécessaires pour la 
même étendue dans le lit de la rivière, pour ne faire éprouver aucun obstacle 
à la navigation. Le règlement futur fixera la manière dont les Etats 
riverains devront concourir à ces derniers travaux, dans le cas ou les deux 
rives appartiennent à differents Gouvernements. 

Art. CXIV. On n’établira nulle part des droits d'étape, d'échelle ou de 
relâche forcée. Quant à ceux qui existent déja, ils ne seront conservés qu’en 
tant que les États riverains sans avoir égard à V’interét local de l'endroit ou 
du pays où ils sont établis, les trouveraient nécessaires ou utiles 4 la navi- 
gation et au commerce en général. 

Art. CXV. Les douanes des Etats riverains n’auront rien de commun 
avec les droits de navigation. On empêchera, par des dispositions régle- 
mentaires, que l’exercise des fonctions des douaniers ne mette pas d’entraves 
à la navigation; mais on surveillera par une police exacte sur la rive toute 
tentative des habitants de faire la contrebande à Paide des bateliers. 

-~Art. CXVI. Tout ce qui est indiqué dans les articles précédents sera 
dederminé par un réglemént commun qui renfermera également tout ce qui 
aurait besoin d’être fixé ultérieurement. Le règlement une fois arrêté ne 
pourra être changé que du consentement de tous les États riverains, et ils 
auront soin de pourvoir à son exécution d'une manière convenable et adaptée 
aux circonstances et aux localités. 


INTERNATIONAL ORGANIZATION OF THE DANUBE _ 457 


NOTE 2- 









‘Treaty of Berlin 


fie 52. Afin d’accroitre les garanties assurées à la liberté de la navi- . 
sur le Danube, reconnue comme étant d’interét européen les Hautes 
"3 contractantes décident que toutes les forteresses et fortifications qui 
uvent. sur le parcours du Fleuve depuis les Portes de fer jusqu’à ses © 
ouchures seront rasées et qu’il n’en sera pas élevé de nouvelles. Aucun 
iment de guerre ne pourra naviguer sur le Danube en aval des Portes de 
r, à exception des batiments légers destinés à la police fluviale et au service 
k douanes. Les stationnaires des Puissances aux embouchures du Danube 
yurront remonter jusqw’à Galatz. 

Article 53. La Commission Européene du Danube, au sein de laquelle la ` 
oumanie sera-representée, est maintenue dans ses fonctions et les exercera 
wénavant jusqu’é Galatz dans une complète independance de l’autorité 
rritoriale. Tous les traités, arrangements, actes et décisions relatifs à ses 
oits, privilèges, prérogatives et obligations sont confirmés. 

Article 54. Une année avant l’expiration du terme assigné à la durée de la 
ymmission Européene les Puissances se mettront d’accord sur la prolonga- 
on de ses pouvoirs ou sur les modifications qu’elle jugerait nécessaires d’y 
troduire. 

Article 55. Les Se de navigation, de police fluviale et de sur- - 
illance depuis les Portes de fer jusqu’à Galatz seront élaborés par la Com- 
ission Européenne assistée de délégués des Etats Riverains et mis en 
wrmonie avec ceux qui ont été ou seront édictés pour le parcours en aval de 
alatz. 

Article 56. La Commission Européene du Danube s'entendra avec qui de 
oit pour assurer l'entretien du phare (light house) sur Vile des Serpents. 
Artilce 57. L’exécution des travaux destinés à faire disparaitre les obsta- 
əs que les Portes de fer et les Cataractes opposent à la navigation est con- 
ie a l Autriche-Hongrie.- Les EtatsR iverains de cette partie du fleuve 
:corderont. toutes les facilités qui pousraiski être requisées dans l'intérêt des - 
avaux. 

Les dispositions de l’article 6 di Traité de Londres, du 13 mars 1871, 
latives au droit de percevoir une taxe provisoire pour couvrir les frais de 
s travaux, sont maintenues en faveur de P Autriche-Hongrie. 


NOTE 3 
Treaty of Versailles 


MINDE are the more important river clauses of the Versailles Treaty: 
ARTICLE 331 
The following rivers are declared international: 
the Elbe (Labe) from its confluence with the Vltave (Moldau, and the 
Vltava (Moldau) from Prague; 
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the Oder (Odra) from its confluence with the Oppa; 
the Niemen (Russtrom-~Memel-Niemen) from Grodno; 
the Danube from Ulm; 


and ‘all navigable parts of these river tats which naturally provide 
than one State with access to the sea, with or without transshipment frog 
' vessel to another; together with lateral canals and channels constr 
either to duplicate or improve naturally navigable sections of the spec 
river systems, or to connect two naturally navigable sections of the sag 
river. 
` The same shall apply to the Rhine-Danube navigable enn shoul 
such a waterway be constructed under the CONNOR laid down in Artic 
353. i l i 
ARTICLE 332 


On. the ganas declared to be international in the preceding Article, 
the nationals, property and flags of all Powers shall be treated on a footing of 
perfect equality, no distinction being made to the detriment of the nationals, ` 
property or flag of any Power between them and the nationals, property or 
flag of the riparian State itself or of the most favored nation. 


. ARTICLE 335 5 
No dues of any kind, other than those provided for in the present. Part 
shall be levied along the course or at the mouth of these rivers. f 
- This provision shall not prevent the fixing by the riparian States of 
Customs, local octroi or consumption duties, or the creation of reasonable 
and uniform charges levied in the ports, in accordance with the public 
. tariffs, for the use of cranes, elevators, quays, warehouses, etc. 


ARTICLE 336 


In: default of any special organization for carrying out the works connected 
with the upkeep and improvement of the international portion of a navigable 
system, each riparian State shall be bound to take suitable measures to’ 
remove any obstacle or danger to navigation and to ensure the maintenance 
of good conditions of navigation. 

If a State neglects to comply with this obligation any riparian State, or any 
-, State represented on the International Commission, if there is one, may 
appeal to the tribunal instituted for this purpose by the League of Nations. ` 


ARTICLE 338 


‘The régime set out in Articles 332 to 337 above shall be superseded by one 
to be laid down in a General Convention drawn up by the Allied and Asso- 
ciated’ Powers, and approved by the League of Nations, relating to the 
. waterways recognized in such Convention as having an international 
‘character. This Convention shall apply in particular to the whole or part of 

the above-mentioned river systems of the Elbe (Labe), the Oder (Odra), the 
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Niemen (Russtrom-Memel-Niemen), and the Danube, and such other parts 
of these river systems as may be covered by a general definition. 


ARTICLE 347 

From the point where the competence of the European Commission ceases, _ 
the Danube system referred to in Article 331 shall be placed under the 
administration of an International Commission composed as follows: 

` Two representatives of German riparian States; 

One representative of each other riparian State; 
One representative of each non-riparian State represented in the future 
on the European Commission of the Danube. 

If certain of these representatives cannot be appointed at the time of the 
coming into force of the present Treaty, the decisions of the Commission 
shall nevertheless be valid. 

ARTICLE 348 

The International Commission provided for in the preceding Article shall 
meet as soon as possible after the coming into force of the present Treaty, and 
shall undertake provisionally the administration of the river in conformity 
with the provisions of Articles 332 to 337, until such time as a definite 
statute regarding the Danube is concluded by the Powers nominated by the 
Allied and Associated Powers. 

ARTICLE 350 
The mandate given by Article 57 of the Treaty of Berlin of July 13, 1878 to 
Austria-Hungary, and transferred by her to Hungary, to carry out works at 
Gates, i is abrogated. The Commission entrusted with the adminis- 
Tata ‘s part of the river shall lay down provisions for the agree 





which may be necessary shall in no case be levied by Hungary. 


ARTICLE 351 


Should the Czecho-Slovak State, the Serb-Croat-Slovene State or Ru- 

„%7 „with the authorization of or under mandate from the International 

‘amission, undertake maintenance, improvement, weir, or other works on 

_« part of the river system which forms a frontier, these States shall enjoy on 

the opposite bank, and also on the part of the bed which is outside their 

‘territory, all necessary facilities for the survey, execution and maintenance 
of such works. 

ARTICLE 353 
Should a deep-draught Rhine-Danube navigable waterway be con- 


structed, Germany undertakes to apply thereto the régime prescribed in 
Articles 332 to 338. 


THE RHINELAND COMMISSION AT WORK 


By RoBERT E. Irzron 


Late a Legal Adviser, High Commission, Coblence, and American Member, 
Legal Committee 


Unique among the governing bodies of the world today, controlling in 
large measure about thirty-one thousand square kilometers of the former 
German Empire with a population exceeding six million inhabitants, the 
Interallied Rhineland High Commission, the supreme representative of the 
Allied and Associated Powers within the occupied territory, presents to the 
student of administrative law much that is enlightening, interesting and 
valuable. In this branch of jurisprudence, so highly developed among 
continental European nations, America has not specialized to any marked 
degree, and indeed the same may be said of Great Britain, The High Com- 
mission—referred to hereinafter for the sake of brevity as the Commission— 
is the antithesis of the legal doctrine enunciated by Montesquieu and so 
readily accepted by the framers of our own Constitution: the triune dis- 
tribution of power, the separation of governmental authority into executive, 
legislative and judicial departments, each distinct and independent of the 
others, yet all so correlated as to make one consistent, harmonious and 
logical system of government. The Commission itself exercises executive, 
legislative and judicial authority, and not infrequently issues its adminis- 
trative mandates, enacts important and far-reaching ordinances, and re- 
views, as would an appellate court, the action of a German civil or criminal 
court at one and the same sitting. And it must be said with entire frankness 
that it does all these things well. Perhaps its limited personnel—men, how- 
ever, of exceeding high mental and statesmanlike qualities—is responsible 
for much of its success. Be that as it may, the excellence of its adminis- 
tration is another proof that the “form” of a government is not the thing 
which counts, but the results of that government’s action. 


For forms of government let fools contest, 
Whate’er is best administered is best. 


Pursuant to Articles II and V of the Armistice Agreement of November 
11, 1918, the territory on the left bank of the Rhine was occupied by the 
“Alied and United States Armies of Occupation,” assured by garrisons 
holding the principal crossings (Mayence, Coblence and Cologne), together 
with the bridgeheads at these points of a thirty kilometer radius on the right 
bank, and by garrisons holding the strategic points of the area. In addition, 
on the right bank of the Rhine, there was reserved a neutral zone between 
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that river and a line drawn parallel to the bridgeheads and ‘the river, ten 
kilometers distant from them, and extending from the Dutch to the Swiss 
frontier. 


MILITARY AND Crvi CONTROL 


From December 1918 to January 10, 1920, when the Treaty of Versailles 
entered into effect, the territory in question was occupied in a military sense, 
in accordance with the laws and usages of war, by the Allied armies afore- 
mentioned, under Marshal Foch, Commander-in-Chief of the Allied Armies 
of Occupation. The territory for administrative convenience was divided 
‘into four zones—Belgian, British, American and French, with headquarters, 
respectively, at Aix-la-Chapelle, Cologne, Coblence and Mayence. In each 
zone the commanding general was the sole authority. This régime con- 
tinued about thirteen months, ending on January 10, 1920. On that date 
ja governing control of the occupied territory became vested in a civilian 

. dody, the Commission, aforementioned, by virtue of a convention annexed 
to the Treaty of Versailles, commonly referred to as the “Rhineland Agree- ` 
ment.” Thus, it happens, the occupied territory has known two forms of 
occupational control within the brief space of little more than four years: 
first, military occupation; second, government by a civil commission. In 
truth, it is no exaggeration to say that the American zone was under both 
military and civil control coincidentally for almost two years. This followed 
because the American Forces in Germany remained a unit of occupation 
under the rights conferred by the original Armistice Agreement and its 
subsequent amendments, after Belgium, France and Great Britain had 
abandoned automatically that patent upon the entry into operation of the 
Treaty of Versailles and of the Agreement, aforementioned, thereto annexed. 

Since the United States had not ratified the Treaty of Versailles, the 
American Government could not acquire official representation in the High 
Commission; but since its troops were in the Rhineland under the Armistice 
terms, the Government suffered them to remain with the commanding 
general, Major General Henry T. Allen, as an “unofficial observer.” This, 
however, did not prevent the United States from participating fully in the ` 
affairs of the Commission. From the beginning to the end America’s repre- 
sentative sat with the Commission, but unofficially and without vote. He 
-enjoyed the right to discuss every question that came before it, and to ex- 
press his views and his Government’s instructions, if any. The latter were 
seldom voiced; for, as previously stated, his rôle was that of an observer. 
His opinion was not only welcomed but respected, and no meeting was held 
without him or his deputy. America shared uniformly with her Allies i in 
representation on all committees and other agencies of the Commission. 
Notwithstanding this ~ „arent cooperation, the commanding general 
asserted his rights u” z the Armistice and held himself free to accept or 
negative, so far as his zone was concerned, any action of the Commission. 
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“If he approved such ite ratified it by anaes it into a general order whieh: 


upon publication, bound legally every resident within his zone. This policy — 


was maintained for almost two years, or until the ratification of America’s 


separate treaty with Germany, the commanding general of the American ' 


Forces practically controlling his zone under military law, issuing his own 
special orders as occasion required, and punishing violations of same in his 
_military courts, styled Superior Provost Courts, two of which were estab- 


lished. The theory upon which this policy was based was that until peace ` 


had been declared officially between America and Germany these countries l 


were still at war. 

This situation led to speculation not only among the inhabitants and 
German officials in the American zone, but among the personnel of the 
Commission and of the American Forces, as to the dominant authority 
therein: As a result, the Commission was deprived in some degree of the 
privileges and dignity enjoyed under the Rhineland Agreement, by the, 
assertion of rights independent of the Commission. and of that agreement; ` 
while it could have been and probably was construed by some as an indication 
of a schism among the Allied ranks in Coblence. This latter possibility was 
not lost to sight by German propagandists seeking to thwart the will of the 


Commission, to belittle its measures and rulings, to retard if not to avert > 


payment of reparations, and to wreck the Treaty of Versailles. Nothing 
` constructive was achieved by this policy of aloofness, which tended to 
weaken the solidarity and unity of the Allied forces, so essential to the 
successful outcome of the occupation, while, contrariwise, it embodied poten- 
tial possibilities for mischief through ignorant or perverted German mis- 
construction. 


ORDINANCES OF THE COMMISSION 


The Commission was intended originally “to consist off our members 


representing Belgium, France, Great Britain and the United States.” As 


previously stated, it was never so organized and is functioning today with 
only three members. These representatives enjoy diplomatic privileges and 


immunities. The Commission is an extraordinary body with far-reaching 


powers. It issues ordinances, which, upon. publication, have the force of 
law, “for securing the Tanintenatioe, safety and requirements of the Allied 


.and Associated forces.” This limitation as to maintenance, safety and re- ` 


, quirements, seemingly is a restriction upon the power or jurisdiction of the 
Commission, and was intended so to be by the framers of the Rhineland 
Agreement. Indeed, in the latter it is provided that the civil administration 
of the provinces, government departments, urban circles, rural circles and 
communes in occupied territory shall continue under German law and in the 


hands of the German authorities, except where the Commission may be. 


forced to adapt that administration to the needs and circumstances of mili- 
tary occupation. In like manner, German courts retain their civil and 
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criminal jurisdiction, except as against (a) the Allied and Associated per- 
sonnel, who are subject exclusively to military jurisdiction; and (b) one who - 
commits an offense against the persons or property of the Allied and Asso- 
ciated forces. However, in this case jurisdiction may be conferred upon the 
German courts. Hence, the civil authorities and the courts throughout the 
occupied territory have continued to function with but little interference on 
the part of the Commission. 

While the occupation at first glance would seem to affect only in slight 
degree the ordinary routine of German governmental administration, and 
to leave it practically unchanged, such is not the case. The elasticity of the 
phrase, ‘‘maintenance, safety and requirements of the Allied and Associated. 
forces,” the root of all legislative power of the Commission, gives it practi- 
cally carte blanche in the way of enacting legislation. The ordinances of the 
Comission are binding upon all German authorities, who in addition to 
prosecution for disobedience thereto, may be suspended from or deprived of 
office, or expelled from the occupied territory. This is a provision with 
teeth. All German laws or general regulations before becoming operative 
in occupied territory must be submitted to the Commission, which thereupon 
or subsequently may modify, suspend temporarily, or prohibit the same. 
The Commission reserves the right to establish such courts as it may con- 
sider necessary, and exempts its own personnel from the criminal jurisdiction 
of German or Allied courts. Should a case be left to the German courts by 
the military authorities, for an offense against an ordinance of which the 
German authorities had first taken cognizance, the German court in question 
must inform the Commission of its action within eight days; and monthly 
returns of all such cases must be furnished in addition. At that, the Com- 
mission reserves the right at any stage of such a case to transfer it to another 
court. It reserves the right to pardon an offender or commute or reduce any 
sentence imposed by a German court in exercise of jurisdiction conferred on 
it by an ordinance; to supervise German prisons; and to designate the prison 
in which a sentence shall be served. 


“` 


IMMUNITY IN CERTAIN CASES 


With reference to immunity extended for certain transactions during the 
armistice period, the Commission exercises the power of an appellate tribunal 
of last resort. These transactions may be commercial, financial, adminis- 
trative, or political, and the immunity extends to individuals, firms, or 
corporations. Provided the act complained of was entered into or carried 
out in occupied territory during the period of the armistice, “with the ex- 
press or implied permission of the Allied authorities,” the Commission for- 
bids the entry of judgment or the taking of punitive measures, whether 
judicial or administrative by the German authorities. One desiring to 
claim the benefit of this immunity must put forward his claim to the German 
court or authority having cognizance of the matter before raising any other 
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defence. Such court or authority shall thereupon adjudicate upon the claim 
and shall suspend all other proceedings in the case pending a final decision 
thereon. Should the claimant’s plea be negatived by the German court or 
authority, he may appeal to the Commission within eight days from the 
date of such ruling, whereupon the Commission will decide the matter. 

In accordance with the principles of law governing military occupation 
during the period of the armistice, many German laws, imperial and state, 
as well as numerous general trade, commercial and financial regulations were 
suspended in the various zones of occupation by order of the respective 
military commanders. Nothing like unanimity prevailed in this respect. 
Laws suspended in one zone were recognized as operative in other zones, 
probably due to different prevailing conditions. To understand this situa- 
tion it is necessary to recall two indubitable facts. First, following the close 
of the war and, indeed, throughout the entire period of the armistice, in, 
occupied territory stocks of all kinds of supplies were either very low or had > 
totally vanished; secondly, Germany’s system of trade regulation was so 
complicated and restrictive as virtually to prohibit either imports or exports. 
The zone commanders suspended the law regarding import and export 
licences and numerous related trading regulations in order to expedite the 
movement of goods and to benefit an exceedingly straitened, if not an ex- | 
hausted, population. As a prominent British official once remarked to the 
writer: 

We regarded the occupied territory at that time for trading purposes 
as if it were part of France and Belgium. We dealt with the situation 
as if the Rhine was the frontier of these countries, and we suspended 
practically all laws that restricted the free movement of goods into or 
out of the occupied territory. About the only German regulation that 


was recognized in the British zone was a sanitary provision for the sale 
of fish. 


Much free trading in the territory followed, which resulted in numerous 
prosecutions against the German traders by German authorities after the 
armistice period had ended, and, in turn, in appeals in practically every case 
to the Commission. In these circumstances it was incumbent upon the 
Commission to uphold the status quo ante with relation to commercial and — 
financial transactions and as well to extend immunity to Germans who had 
obeyed orders of the military authorities, which may have been in conflict 
with existing German laws or regulations, and to persons whose political 
views or actions found expression at a time when unbridled licence of speech 
and action was rampant throughout Germany, as it has continued to be in 
Bavaria. 


Tue LEGAL COMMITTEE 


When the Commission is seized of an appeal in the manner indicated, re- 
quest is sent to the German authorities for the dossier in the case, and the 
matter is then referred to the Legal Committee of the Commission for ex- 
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amination and recommendation. This Committee consisted of four lawyers, 
American, Belgian, British and French, respectively, who prepared all or- , 
dinances and instructions, examined all appeals, served on judicial commis- 
sions, and acted as legal advisers to the Commission. To expédite the dis- 


` position of these appeals the Commission divided the Legal Committee into 


two sections: Section I, the British and French members, to examine appeals 
from the British or French zone; Section IT, the American and Belgian mem- 
bers, to examine appeals from the American or Belgian zone. If the section ` 
members concurred in the disposition of an appeal, their recommendation 
and findings were transmitted directly to the Commission for final action. 
Should they fail to concur, the appeal was placed upon the agenda of the 
Legal Committee for examination and discussion de novo by the four members 
whose opinion—opinions in case of a disagreement—was transmitted to the 
Commission, who took final action in the matter. This was then communi- 


cated to the German authorities and if in favor of the appellant ended the 


proceedings. It did not follow invariably that the appeal was sustained. 
The German court was frequently directed to continue its proceedings 
against the appellant. Since the withdrawal of the American representation ` 
any such appeals are examined by the full Legal Committee, 


A DOUBTFUL ORDINANCE 


Immunity is further extended by the Commission to persons who had been 
threatened or been the object of any penalty at the hands of any German 
authority or court by reason of any service rendered by such persons or on 
account of their relations with the Allied authorities. When reasonable 
cause is shown to the Commission in such cases cognizance of the appeal is 
immediate. This is perhaps the one ordinance of the Commission open to 


-question as to its constitutionality. A grave doubt as to the right of the 


Commission to issue this ordinance cannot be ignored. It seems to bear no 
connection with the ‘maintenance, safety and requirements of the Allied and 
Associated forces,” to secure whicli the Commission is empowered to issue 
ordinances. From its language it is clear that it has no relation to the Allied 
and Associated personnel, who are already removed from German jurisdic- 
tion. In these aspects the ordinance in question seems an unauthorized 
divestment of German jurisdiction. i 

The Commission will not permit superior German judicial authority, 
acting under paragraph 15 of the German criminal code, to remove a case 
from a court sitting in occupied territory to a court in unoccupied territory, 
if such a transfer would prevent the application of any of its various ordi- 


‘nances extending immunity. The Commission’s decision in such a case is 


binding on all judicial or administrative authorities and on all the parties 


` involved. In case a person under arrest claims the benefit of immunity 


extended by the Commission his transfer out of occupied territory is likewise 
forbidden without the permission of the Commission. Any official ordering 
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such a, transfer without this permission is liable to prosecution and imprison- 
ment. And no judicial or police authority in unoccupied Germany- may. 
. effect an arrest, search, seizure or confiscation in occupied territory without 
the intervention of the competent German authority therein, who shall be 
responsible for any such action. German employees in the service of the 


forces of occupation are exempt from attendance before a German court as — 


witnesses when the evidence sought to be obtained from them relates to their. 
official duties, or when the court before which they are e summoned i is ae 
in unoccupied Germany. 


' SPECIAL JUDICIAL COMMISSIONS 


If the Commission on the one hand at times divests the German courts of. 
‘jurisdiction as shown, it permits them to hear and to determine civil actions 


brought by or against any of the. Allied personnel according to German law. ; 


In exceptional cases, owing to their character or the status of the persons 
named as parties, the Commission reserves the right to make disposition 
itself. . Appeals may be made in such civil cases to the Commission for want 
- of jurisdiction or because of an alleged miscarriage of justice. During the 
writer’s service with the Commission four such appeals were taken by. Allied 
personnel from decisions of German courts. In each case a “special judicial 
‘ commission” appointed by the Commission, after hearing and argument, 
recommended the rejection of the appeal, which the Commission promptly 
approved. This is creditable alike to the German courts and the Conimis- 
sion: to the former for having rendered just decisions, and to the latter for 


Xv 
K 


disregarding the character or status of the appellant and resting its action - 


wholly upon the law and the facts. _ 

_, But it is merely characteristic of the Commission, which, while ever en- 
deavoring to be fair, is withal firm in asserting its rights and in attaining the 
ends of its institution. Great Britain’s. High Commissioners—in order of 


appointment and succession: Sir Harold Stuart, Mr. Arnold Robertson and . 


Lord Kilmarnock—have been scrupulous in interpreting strictly the provi-` ` 


sions of the Rhineland Agreement and in respecting the rights of the German 


Government in occupied territory. Experienced and capable oe 
of them, they have served the British Foreign Office with créait and dis- 


tinction in the Rhineland. This is also true of the French and Belgian 


representatives. Monsieur Paul Tirard, President of the Commission, ` 


representing France, is a distinguished jurist of brilliant mind,. mature ` 


judgment, clear vision and remarkable control. He is a tireless worker and 
master of any issue before him. His summary of the facts is thorough and 
his conclusion convincing. The antithesis of his chief in temperament 
Monsieur Roussellier, the Deputy High Commissioner for France, is simi- 
larly a leader among the Republic’s great administrative lawyers. Incisive, 
logical, resourceful, able in debate and fertile in argument, he probably 
possesses the keenest mind in the Commission. It merely suffices to name 
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Belgium’s High Commissioner, Baron Edouard Rolin-Jaequemyns, for every 
well informed lawyer to recall his unquestioned preeminence in the arena of 
international law and his learned and valuable contributions to the literature 
of our profession for more than thirty years. With such men as these at the 
helm in Coblence, evenhanded justice in the administration of the Commis- 
sion’s affairs ought reasonably to be expected. 


CONTROL OVER GERMAN OFFICIALS 


The Commission, believing wisely that the security of the armies of oc- 
cupation depends largely upon the attitude and conduct of German officials 
in the occupied territory, requires by ordinance a report of the death, resigna- 
tion, dismissal or transfer of any such official and also a report of all official 
appointments whether temporary or permanent with certain pertinent par- 
’ ticulars concerning the appointees. Should the Commission so desire it may 

veto the appointment of any German official, either absolutely or provi- 
sionally. It may also remove from office an official if in its opinion such 
action is necessary for the security for the troops of occupation; or if such 
official fails or refuses to conform to the ordinances of the Commission. 
Officials removed from office are served with the charges against them in 
writing and are permitted to offer a defence. Pending the consideration of 
such a defence, an accused official may be suspended. Officials subject to 
these provisions include police, ee ees teachers, burgomas- 
ters, state, provincial and communal public servants, postal, telegraph and 
telephone personnel, prison directors and penitentiary workers, and all 
personnel of the former military administrations continuing to work as 
civilian organizations. Numerous appointments have been vetoed and in 
some cases officials have been removed by order of the Commission. _ 

The movement of persons throughout the zones of occupation is another 
subject to which the Commission early addressed itself. German residents 
are required to furnish themselves with identity cards. Persons of the 
nationality of the troops of occupation may enter the occupied territory 
armed with a passport or a safe conduct properly endorsed by their national 
authorities. Germans coming from countries other than Germany or na- 
tionals other than those of the troops of occupation must present passports 
properly endorsed by their national authorities to the German authorities 
in occupied territory for their further endorsement, and the latter must 
report the arrival of such persons to the Kreis representative of the Commis- 
sion. Departure from the occupied territory is unrestricted for Allied 
nationals. Should the Commission, however, regard the presence of any 
person in occupied territory as dangerous to. the security of the troops of 
occupation it may order his or her deportation. Such deportations have 
been numerous, including persons of both sexes and occasionally of Allied 
nationality. 
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ENLARGING JUDICIAL AUTHORITY 


The Commission has enacted two unusual ordinances with relation to its 
judiciary, one to empower criminal courts to order forfeitures; the other to 
enable a trial judge to take into consideration the intent of the accused and 
the extenuating circumstances in general. To an American lawyer this 
latter enactment would seem superfluous, but it was necessary to adopt it to 
meet certain rigid regulations governing French military courts. The pro- 
vision as to forfeiture enables the court to order the forfeiture, destruction, 
or delivery to the person entitled thereto, of any article found in the posses- 
_ sion of an accused who has been convicted of an offence against an ordinance, 
if the possession of the article in question was contrary to an ordinance, or in 
the opinion of the court was used, or was intended to be used, in the com- 
mission of the offence charged. The court is given a wide discretion, truly. 

. Political meetings cannot be held unless forty-eight hours’ notice has been 
given to the Kreis representative in writing, stating in addition the names of 
the organizers and the objects of the meeting. The Commission may pro- 
.hibit the meeting—and frequently has done so—if it considers it advisable 
for the safety of the occupying authorities. The Kreis representative in 
certain contingencies may dissolve a meeting authorized. Industrial dis- 
putes are managed in a commendable and practical manner by the Commis- 
sion. It appoints a Board of Conciliation of three members, to whom both 
disputants must first present their grievances and await a recommenda- 
tion therefrom before—in the event of a rejection—declaring a lock-out or 
strike. In the latter case the Commission reserves the right to interfere 
itself; but its Conciliation Boards function admirably and render constructive 
service. An economic issue of great moment to the forces of occupation 
was the barefaced policy of trades and merchants to overcharge them for 
purchases of all kinds. This the Commission terminated by an ordinance, 
which prohibited a higher price being demanded from a member of the 
occupation for any commodity or article of purchase than that “usually 
charged to the German public.” Numerous prosecutions and convictions 
under this ordinance remedied a very irritating situation. 

Offending newspapers, pamphlets, publications, printed matter, writings, 
pictures, music, cinematographic films, theatrical performances, pantomimes, 
readings, recitations, concerts, lectures or similar public manifestations, 
are banned in the occupied territory. Temporary suspensions of three 
months in the case of offending newspapers may eventually become an in- 
definite suspension or exclusion. All offending matter may be seized and 
producers, or performers, arrested and tried before a military court. The 
buildings used for offensive performances may be closed for periods not ex- 
ceeding three months each. Editor, publisher and printer are alike responsi- 
ble for the publication of an offensive article, and the editor is deemed to be 
the author when the true author is unknown. 
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The High Commission has functioned now for three and one-half years, 
and it may be said of its endeavor in that period that it has rendered the 
burden of occupation as light as possible. It has maintained peace and 
order, safeguarded the public and private liberties of the inhabitants, averted 
industrial derangement, and conducted its operations in consonance with the 
spirit of the Rhineland Agreement and the instructions of the Allied Govern- 
ments. With affairs covered by the treaty it has no concern, relatively 
speaking, nor has it ever made them or tried to make them its business. 
. Toward the attitude of the German people or the German Government as to 
reparations and kindred issues, the High Commission is ever silent and never 
resentful. No measure taken by it, within the period cited, bears the mark 
of retaliation or reprisal. It abides by the measure given it in the Rhineland 

_ Agreement: to issue ordinances whenever necessary for the maintenance, 
safety and requirements of the Allied and Associated forces, and its work 
may well challenge criticism. 


INTERNATIONAL TRAFFIC LAW: ITS FORMS AND 
REQUIREMENTS 


By Dr. sur. Ernst HOLLÄNDER 
of Berlin 


I. FORMS OF INTERNATIONAL LAW 


~ Traffic and trade among peoples are the prerequisites to any international 
law. Essentially distinct from them, however, are the right of peoples to 
traffic and. trade with each other and the rules of law governing such inter- 

national traffic. The aggregate of these mates constitutes the international, 
traffic law.! 

For a hundred years « or longer there have a legal rules regulating inter- 
national traffic, but in no case was any attempt made to cover more than 
specific questions as they presented themselves for solution, no need being 
felt. as yet among the peoples for a systematic regulation of the law as a whole. 

Tt was not until recently that the steadily increasing volume of trade 
among the peoples, on the one hand, and political, economic and financial 
complications on the other rendered it imperative to approach this particular 
group of laws from an international viewpoint. _ Two questions in particular 

. arose which, while at least one of them was by no means new, stirred up a 
violent commotion all over the world, and which have come to assume 
international significance, viz: the Lusitania case and the Dardanelles prob- 
lem. The universal interest evinced in these two questions is proof con- _ 

. clusive of, the necessity for taking up the question whether the peoples of the 
world have a right to enter into communication with each other, and if so, on 
what conditions. l 

The close of the war has irrevocably recognized the right of the peoples to 
enter into international communication, which right may be restricted during 
a war, but cannot be curtailed. „But if such a right of the peoples is admitted, 
then it follows that rules of law must be established enabling the peoples to 
exercise their traffic rights. 

The rules of international law will have to be both positive, t. e., in the 
form of injunctions, and negative, that is, prohibitions, for the purpose of 
either facilitating traffic or preventing obstructions to it. Such obstructions 
may be the result of measures taken by individual states, and to demand 
their complete elimination would be tantamount to destroying the sovereign 
rights of the states involved. Accordingly, all that can be attempted at the 


1“The right of international communication is derived from the very essence of the 
International Community, and is a basis of international law.” (Internoscia, “New Code of 
International Law,” No. 99.) 
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pr esent ‘time j is some , compromise between the TAN of international traffic 
and the justified interests of the individual states. 

This, introduces into the consideration of our subject , the -important 
element of the .“néeds of international traffic,’ which is of the greatest 

‘significance for the positive rules of international traffic law (7. e., those 
appearing in the forms of injunctions). These needs essentially determine 
the positive rules and, besides, have an important bearing on ‘the negative 
ones. So, before establishing the rules of law,- we shall-have briefly to ` 
consider, the needs of international: traffic.. 

There are four requirements of modern traffic: It should be as evenly 
distributed as possible. It should be as uniform as- possible. It should » 
cover the longest possible distances, and it should adapt itself to the peculiar 
features of the available means of transportation. 5 
| Traffic is the interrelation between the route of transportation, the means 
of transportation and the goods in course of transportation. Its object is to 

‘carry the.largest possible volume of goods over the smallest possible number 
‘of routes with the least possible means of transportation. It stands to 
reason that this object can be the more readily attained, the more-uniformly 
the goods can be moved over the various routes with the various means of 
transport and at the various times. Any attempt at organization and 
regulation on these lines will naturally be confined within somewhat narrow ' 
limits, at the same time, it is bound to become both more practicable and. 
more efficient as the number of routes and means of transportation is. 
increased.. Within their respective fields of operation individual forwarding 
enterprises have for the benefit of their own business interests accomplished ` 
the greatest attainable uniformity in the distribution of traffic over their - 
Several routes. So, what still remains to be done today in the way of 
equalizing and’ adjusting will have to be done between the respective trafie 

` systems of the various carrying concerns, such of them as may thereby 
be placéd’ at an initial disadvantage-to be indemnified by suitable compen- ` 
sations. The best example of such a distribution of traffic among a number © 
of transportation interests was furnished by the Atlantic steamship pool . 
- before the war. 

Barring a few exceptions occasioned by physical causes, the manner in 
-which each branch handles its traffic is uniform all over the world. It is, 
therefore, most important for the interests of traffic that conditions under 
which it has to be handled, should likewise bè as uniform as possible. Any 
deviation, unless justified by special: causes, is a handicap requiring special 
knowledge and experience.and reducing profits. “It is not merely accidental 
that the largest and most uniformly ie forwarding concerns generally 
yield the largest profits. . 

The longer the distance covered b a transport, the more pr ofitable the 
latter will prove. This is due to the-fact that in the course of every trans- 
portation a certain amount of unproductive. work is required, especially 
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carting to and from stations, loading, unloading arid reloading, and the ratio 
‘of percentage such unproductive work bears to the total work done in the 
course of a given transportation decreases proportionately as the distance 
over which the goods are carried increases. It is this- unproductive work 
that requires comparatively much time and expense, whereas the moving 
proper is done, relatively, in a short time and at little cost. That the 
carrying business is actually more profitable over long distances is demon- 
strated by the fact that there are any number of sliding rate tables on a. 
decreasing scale, but probably none fixing rates at an increasing ratio for . 
increasing distances. 

That every branch of the carrying business should utilize the T 
means of traffic best suited to its peculiar features is a requirement that has 
been particularly emphasized in the more recent past. The ocean going 
steamship, it is true, will rarely enter into competition with other means of 
traffic, because there are not many transports leaving a choice between a sed, 
route arid an overland road, All the more frequently are the other means ofi, 
transportation brought into competition with each other. Among them ` 
aircraft are eminently suited for fast service, while motor vehicles-—except~ 
ing, of course, those that are built for pleasure only—are best adapted to 
minor ttaffic, especially over short distances, serving besides for cartage in 
connection with other means of conveyance. Among the remaining 
branches of traffic the railroad is the fastest and more reliable, while 
interior shipping is cheaper, requiring less labor and fuel, and is, besides, 
better suited for transporting bulk goods. i 

From these needs of international traffic the rules of international traffic 
law are developed. . Those that are negative (7. e., prohibitions) call for the 
regulation .of obstructions to traffic, with a view to reducing them to a 
minimum, while the positive rules (¢. e., those. appearing in the form of 
injunctions) primarily call for the greatest attainable standardization of 
each branch of traffic, and in the second. place for proper distribution and - 

` adaptation among. the various branches. In both respects useful and 
valuable results have already been accomplished by international agreements. 
It is the duty of the Law Association to further and systematically lead up to 
such agreements and it would be extremely desirable that some definite - 
stand on principle should be taken by the Association toward these important 
questions. 


It. NEEDS | OF INTERNATIONAL TRAFFIC LAW 


_-A. Negatively, regulation by international traffic law should primarily 
cover the following matters: 

1, Passport Matters. To make passports and visas compulsory is a right 
inherent in the sovereignty of individual states. A restriction of compulsory 
passports to the modicum prevalent before the war would be extremely 
desirable, but is practically out of the question at the present time. There 
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should; however, be no let up in the efforts to have the obligatory passport 


system restricted, and passport, unions between different states-should be 
encouraged. What does appear feasible, however, is to, have the passport 
regulations of the various states made as uniform as possible and to have 
visas granted which are valid for all countries, by a commission acting by 
authority. of the entire body of diplomatic representatives accrédited to the 
country at the time of issuing the passport. In this connection each state 
would, of course, have the right to object to the issuance of certain visas for 
its territory, reserving, for instance, the right to grant “national” visas to 


specific classes of applicants, and besides it could take exception to visas 
actually granted, on the ground that they were obtained by fraud. In any: 


event, even with-such limitations, the scheme would greatly facilitate the 
issuing of passports and visas. l 

The visa, when issued, should automatically include permission to stay in 
the country for a certain length of time, say a month, whereas a longer 
sojourn would be subject to special permission on the part-of the state 


- involved. °° ~ 


~The visa once granted, -neither the state nor its municipal or rural sub- 


divisions should be permitted to impose additional restrictions; nor should ` 
-they be allowed (except i in special cases) to require the holders of passports — 


subsequently to report to them. It is for the state where the sojourn is to 


take place to have all passports submitted to it at the time of entry. Holders ` 
_ should carry their passports about them, and should submit them upon 


request by the proper authorities. 
2. Sanitary Police. Under this head regulations may be made in three 
respects, viz: For human beings, for live animals and for foods prepared from 


traffic for human beings unless the latter arrive from some section of a 
country where contagious diseases are prevalent or unless they are suspected’ 
of suffering from an infectious disease. Whether or not this is the case is a 
matter to be. decided by the state of entry, but it must not be used as a 


pretext for rendering traffic difficult or impossible. On the other hand, the : 
_ question as to whether epidemics are prevalent at a given place and. time 


might -be decided by an international health commission, the decision of 


which should be binding upon all countries. It might be advisable for such. 


a commission to prepare a list of all those countries: that are free from 
epidemics, travelers coming from.them being accordingly exempt from any 


_ sanitary restrictions in entering other states. Should epidemic diseases 


subsequently appear in such countries, then the health commission would 
have to inquire into the facts, and if necessary the country or those parts of 


_ it that are affected would be either permanently or temporarily stricken from - 


the list of countries free from epidemics; and this would have to be done even 


- against the will of the state involved, which, of course, would be a strongly 


interested party in the matter. Since the commission may nòt- be able’ in 


“animal or vegetable matter. There should be no sanitary restrictions of . 
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every case to act with sufficient promptness, the countries contiguous to the 
infected state must be granted the power temporarily to take protective 
measures, which, however, must be withdrawn, when the commission has 
rendered its decision. 

What would be both important and comparatively easy to accomplish is 
an international regulation of quarantine rules on a uniform basis. Needless 
to say that it would be a great help to traffic generally if it could always be 
known in advance what measures would have to be reckoned with if there 
was any suspicion of infection. As a matter of course such a uniform 
regulation would not completely exclude the possibility of special treatment 
in individual cases, with a view to rendering entry into a state either more 
easy or more difficult as may be called for in the premises. . 

In the case of live animals international regulation would not seem to be 
feasible except in so far as certificates of health issued in the exporting 
country might be made binding upon the entered country for a very short 
period of time, say a week. It would hardly do to extend the effect of 
health certificates over a longer period, as in that event the danger of . 
subsequent infection would remain. If doubts exist as to the reliability of 
the veterinary police in any individual country, it would have to be replaced 
by some international veterinary board or commission. In any event, when 
the live stock of a country is vitally threatened by the danger of importing 
epidemics, such a protective measure cannot be avoided. 

The most important duty of the veterinary police consists in keeping a 
careful watch on articles of food made of animal or vegetable substances. 
In this respect an international board.would seem to be called for, with 
power to examine articles of food in the country of origin as to their sanitary 
condition, and if they are found unobjectionable to issue export permits 
binding upon all countries. Such permits may be limited as to time or 
location. In the case of perishable foods, for instance, the permits may be 
limited to a definite period of time from the date of issuance. Furthermore, 
exporting to countries with an especially hot climate may be excluded from 
the permits wherever the composition of the foods is not proof against the 
effects of heat. 

Such an international regulation of the veterinary police would, of course, 
require the creation of international commissions which would have to 
exercise their rights-of control in the various countries through individuals 
who are not nationals of such countries. The difficulties standing in the 
way of creating such international bodies cannot be ignored or underesti- _ 
mated. In some cases it will even prove impracticable. Nevertheless, in 
countries where a large quantity of articles of food is produced for export on a 
relatively small area or where the export routes for foods all pass through a 
few seaports or towns where the frontier is crossed, such a regulation is 
bound to be of very great value. 

3. Customs. The levying of customs duties is a matter left to the judg- 
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ment of the individuál states. In this respect no change appears feasible, 
particularly as the customs policy of every country forms part of its financial 
and economical policies. Hence it would not do to try and dictate any 
particular customs policy to an individual state. The controversy between 
protective tariff and free trade will go on and the problem will be differently 
solved in different countries, a great variety of solutions being conceivable 
all the way from prohibitive duties to unlimited free trade. 

While, therefore, the main question is not amenable to uniform solution, 
there is room for many improvements benefitting international traffic. To 
begin with, tarif unions -should be invariably encouraged. Customs 
treaties-should likewise be welcomed, as they create between the interested 
states an atmosphere of confidence beneficial to the development of traffic. 

What may be attempted with greater prospect of success is to improve 
customs house details and technicalities, greater uniformity appearing attain- 
able in this respect. According to present practice, dutiable goods are 

/rather arbitrarily classified and grouped in every state without regard to the 
methods followed by other states. In this respect international influence 
ought to be able to bring about complete or at least partial uniformity. 
Technical progress, it is true, will call for new classifications of a number of 
goods, and, above all, will require extensive specializing, and for that reason 
international agreements covering this question would have to be subject to 
change upon request of any individual state. 

What appears to be of even greater importance from a practical point of 
view is the handling of customs clearances, which must not, of course, be 
attended to after a cut and dried pattern, since different local conditions call 
for different treatment on the part of the customs authorities. Nevertheless, 
it ought to be possible to establish general rules of customs house proceedings, 
enabling a fairly smooth clearance of goods notwithstanding different local 
conditions. 

It is doubtful if a uniform agreement can be reached on the question 
whether duties should be paid on the number of pieces or according to weight 
or ad valorem, which, in turn, would give rise to a number of secondary 
questions (whether gross or net weight, amount of invoice or average value 
in the importing country, etc.). What seems sure is that there is no funda- 
mental solution of this question, that is, one uniformly applicable to all 
classes of merchandise. Yet, even though but a limited number of goods 
could be successfully subjected to uniform regulation, the result would be of 
material benefit in facilitating traffic. 

A special word of mention is due to import and export prohibitions and 
punitive duties against countries producing at cheaper cost (so-called anti- 
dumping duties). These must be left to the judgment of each individual 
country, since they are closely connected with its financial and economical 
policies. There is no help for this except by stabilizing economical and 
financial conditions. Once the variations in the exchange of the various 
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countries are eliminated, or at least fairly stabilized, the premises for such 
protective measures will cease to exist. In this respect as in many others 
stability of financial and economic conditions is the harbinger of better 
traffic conditions. : 
` It need not be specially emphasized that in all probability these principles, 
which may look inconsistent to some people, cannot be realised except very 
gradually and through endless fighting with opposing interests and tenden- 
cies. But even though we cannot hope to see them practically applied in the 
very near future, still it is a fact that in these times of sudden changes new 
ideas sometimes assert themselves with unlooked for rapidity. 

B. Ina positive sense traffic primarily needs an improvement of its individ- 
ual branches and, in the second place, a more perfect adaptation of the 
various branches to each other. We will, accordingly, first consider the 
various needs of each individual branch of trafe. 


1. Ocean shipping. Among all the branches of traffic, ocean shipping is 
` operating under the most favorable conditions. Except for a few estuaries, 


and harbors which need constant improvement, its traffic routes are equally 
good nearly everywhere. It carries its merchandise over long distances and 
its means of conveyance are of such capacity that the actual cost of trans- 
portation is of no moment in comparison to the volume of the goods carried. 
Owing to these favorable circumstances the transportation rates charged by 
ocean shipping are considerably lower than those of any other branch of 
traffic. . 

But there is another immense advantage of ocean shipping. over all other 
branches of traffic: it is hampered very little by political considerations and 
national aspirations. Barring the three mile limit, its field of operation lies 
outside of the territory of individual countries. This is why governmental 
preferences have never affected ocean shipping to any great extent. Com- 
panies subsidized by their governments, as a rule, have had little success in 
free competition. On the other hand, the lack of governmental influence 
has proved a cement promotive of agreements between individual steamship 
companies, which were exclusively dictated by traffic considerations. There 
is but one case (which we will consider later), where state interests greatly 
interfere with the needs of ocean steamship traffic. 

On the other hand, it is true, there is one great handicap to ocean shipping 
as compared with other branches of traffic, viz: the great diversity of goods 
transported by it. There can be no improvement in this respect unless more 
stable conditions are brought about in the production and consumption of 
the various countries—which demand can hardly be met within a measurable 
space of time, and even if it could be met, there would be another highly 
important factor causing great differences in traffic, namely, the crops. 

Taking into account this factor of uncertainty and variation, the organiza- 
tion as worked out for their combine by the ocean shipping interests before 
the World War may be considered almost ideal from the standpoint of 
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international traffic, the ocean steamship pool providing for the greatest 
possible uniformity in utilizing all the ships of the combine, and for fairly 
uniform freight rates, and the tramp steamer companies carrying transport 
goods in their cheaply acquired boats during seasons of brisk business, while 
in times of commercial dullness their ships were laid up. 

That the shipping pool failed to control all steamship lines outside of the 
tramp steamer concerns was to be regretted from the point of view of 
international traffic. Not included were a number of companies subsidized 
by their respective governments; not included also was minor shipping in 
‘which, on the one hand, the pool failed to take sufficient interest (though 
probably the coasting ship companies would have been included had the pool 
continued for a longer period) and, on the other hand, the right of cabotage 
of some of the individual states probably proved a handicap to their joining 
the combine. This right of cabotage of individual states is decidedly a 
matter for regret from the viewpoint of traffic. It does not, however, seem 

xpedient to attempt eliminating it by international agreement—which 
attempt, by the way, would likely be doomed to failure—and the better way 
would be to wait for the forming of a new pool and see what attitude it will 
assume toward coastwise shipping. 

One great stride in advance, however, has been made by ocean shipping 
traffic since the end of the great pool, namely, serial shipbuilding. Even 
though the first results of it may not have entirely come up to expectations, 
still the idea of reducing first cost is a thoroughly sound one. Serial ship- 
building means greater uniformity of loading and easier repairs; lower first 
cost means lower freight rates and, consequently, better transportation 
facilities—hence an improvement of traffic conditions in two respects. 

Through agreements between private business interests a certain degree 
of international uniformity has also been attained in the liability of ship 
owners. Asa matter of principle the owner of the ship is liable for damages 
to merchandise, sustained while in course of transportation. He can, how- 
ever, rid himself of such liability by special contract. Definite forms of such 
-exemption from liability, which are taken over from the English law, are in 
use all over the world. The law of the United States of America (Harter 
Act) is the only one that does not allow the ship owner to free himself by 
contract from the obligation to use due diligence. With reference to railroad 
traffic it may be said right here that most states of the European continent 
have effected a uniform regulation through the international agreement 
regarding railroad freight traffic. 

The right of way at sea is another matter that has been regulated inter- 
nationally. There is an international code of signals, accepted by all the 
maritime nations and based upon the Commercial Code of Signals for the Use 
of All Nations, prepared by the English Board of Trade. Furthermore, with 
a view to avoiding collisions at sea, the maritime nations in the Convention 
of Washington (1881, modified in 1897) have agreed upon uniform principles 
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which are founded upon the English Regulations for Preventing Collisions at Sea. 
Lastly, several states have concluded treaties with each other, governing 
navigation and traffic on certain coastal waters and the maintenance of sea 
marks. ` 

Thus ocean shipping shows a tendency to push international regulation 
principally by private business agreements and—excepting the right of way 
at sea—without waiting for the establishment of legal principles on traffic 
matters—this being due to the lack of diverging interests of individual 
states. There is but one contingency calling for international rules of law, 
because in that contingency the interests of the individual states clash with 
those of international traffic, viz: in the event of war. The laws bearing on 
that contingency are among the earliest and most hotly contested in the 
entire law of nations. It suffices to mention the matters of blockade, letters 
of marque, submarine warfare and coast defenses on sea routes. However, 
these questions will be excluded from discussion in this essay, since political 
considerations enter into them as largely as do the interests of international, 
traffic law. 5 


2. Railroads. In contrast with ocean shipping the railroads do not forma ~ 


continuous traffic system. This is due to the fact that the various continents 
and countries are separated from each other by the sea. Accordingly, there 
are a number of railroad systems, of which only three are sufficiently close- 
knit to be worthy of consideration with a view to traffic regulation. These 
are the railroad systems of North America, England and the European 
continent. 

The railroads of North America are operated by a number of powerful 
companies. Their history gives evidence of an unbroken series of violent 
competitive struggles alternating with transient agreements. No combi- 
nation in a trust has as yet been effected, but instead the strongest among the 
companies are closely affiliated with industrial enterprises, furnishing the 
latter with assured transportation facilities, while for themselves they secure 
the freights they need. This vertical organization of the railroads is fre- 
quently of advantage from a purely economical standpoint, but at the same 
time it is a drawback to a traffic policy of wide scope. Nevertheless, 
international regulation appears impracticable, since the railroads involved 
practically all belong to one country, 7. e., the United States of America. 
As far as traffic relations extend beyond the territory of the United States, 
they could be adjusted by agreements with Canada and Mexico respectively. 
The probabilities are, however, that uniform regulation of the North Ameri- 
can railroads will not be effected through such treaties between interested 
countries, but through agreements among the various companies themselves 
or, at the most, as a result of some legislative act of the United States. 

The earning capacity of the English railroad system is handicapped by the 
very short distances over which merchandise is carried, and the keen com- 
petition between the various companies. No material lchange in this condi- 
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tion can be thought of unless the carrying distances are increased by joining 
the English railroad system to the continental one through the construction 
of the projected tunnel and the establishment of a number of railway ferry 
lines. For international regulation there is no room within the English 
railroad system in its present state of isolation. 

The situation is different with regard to the railroad system of the Euro- 
pean continent. There greater uniformity is not only possible, but would be 
followed by a substantial improvement of traffic conditions and higher profits 
as well. The road leading to uniformity is indicated by past development: 

` it is the way of agreements between the various railroad administrations or 
the governments controlling them. For, the fact is that, even where the 
railroads are operated by private concerns, the relations between them and 
the governments of their respective states are so close and the number of 
companies is so small that uniformity within each of the various states seems 
jto be attainable without serious difficulties. This method of settling im- 

j portant railroad questions by interstate agreements has actually been 
adopted. All that remains to be done is to continue on it in an effort to 
render uniformity of railroading more complete. 

One of the most urgent requirements of traffic is to avoid reloading goods 

“ forwarded from one state to another. Very frequently such transit goods 
l are transported in through cars, but sometimes they have to be reloaded, 
owing to lack of railroad cars on or account of political considerations which 
j are inconsistent with the requirements of international trafficlaw. Another 
point of importance is the use of foreign railroad cars. If the rolling stock of 
every country were adequate and kept in good repair, railroad cars sent into 
foreign countries could be used there to the best advantage of existing 
traffic needs, and compensation for utilizing foreign cars could be settled 
| through international accounts. Unfortunately, the two premises for such 
a regulation on a large scale are missing—to say nothing of the fact that with 
present conditions of exchange the settlement of international accounts 
would present great difficulties and might also be influenced by political 
considerations. In connection with such questions some kind of an inter- 
national traffic organization would have to take a hand. Its province would 
be to negotiate loans to some of the states in the relatively moderate amounts 
needed for completing their operating equipment (practically freight cars 
only would be involved), and, if requested, to see to it that railroad material 
is properly cared for and is returned to the country to which it belongs, 
within the time limit internationally agreed upon. The advantage of 
obtaining the needed funds would be so great to the interested states that 
they would be very careful to avoid intervention on the part of the inter- 
national traffic organization for failure to take proper care of railroad equip- 
ment or rolling stock or to return it within the proper time. 
Another requirement calls for a uniform international system of freight 
\ rates. At present’ the method of fixing the rates is so complicated that it 
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takes a specialist to find his way through the mazes of the system; and, 
besides, the methods followed in different states, and even by different 
concerns in the same state are so much at variance that there are not many 
people who are fairly familiar with one or another of the foreign rate tables, 
while a detailed knowledge of the various rate systems of the entire continent 

is absolutely out of the question. What an amount of unproductive work is 
being done in the effort to get acquainted with the details of these rates! 
How many complications arise from failure to know their fine points, and 
how many proposed consignments are abandoned because of doubts about 
foreign rate questions! Quite true, uniformity and simplification of the - 
various rate systems will eall for sacrifices. Each system gives more or less 
consideration to state or local economic needs which may be quite justified 
in themselves, but nevertheless cannot claim equal consideration in an 
international rate system. In such cases interests opposed to each other 
must be carefully weighed. There are, however, conditions which must bė. 
invariably complied with in any international rate making: first, where rates\ 
are on a sliding scale, it must make no difference whether the route covered \. 
passes through one or through several states, and, second, whatever route is 
most favorable as a purely traffic proposition should invariably be the 
cheapest. 

An important question arising from the great variations of exchange at the 
present time, is about the rates for goods in transit. As a result of these’ 
differences in exchange. (the so-called “valuta”) freight rates in the various 
states have come to differ so widely that it often pays-to have goods trans- 
ported over considerably longer routes in countries with a weak “valuta” 
rather than to send them over shorter routes through countries with a high 
“valuta.” The problem is considerably complicated by the fact that while 
a given transport is being effected valuta conditions sometimes change to such / 
an extent that the route selected finally proves by far the more unfavorable 
one. It is quite palpable that such conditions are inconsistent with the 
justified needs of traffic and are not at all conducive to a stabilization of 
international economics, since it is entirely left to chance whether the routes 
selected in any given case will ultimately prove favorable or otherwise. For 
this there is but one remedy, viz: figuring the rates for transit goods on the 
basis of some stable standard of money. This question can only be solved 
internationally, as otherwise a country staying outside of the agreement 

. would have an improper advantage. The excess income would go to the 
country of transit and might be used by it toward improving its own valuta. 
This does not apply to goods not in transit, because the economic condition 
of countries with a low valuta would not be equal to such a strain. So that 
no improper advantage may be taken, the higher standard would have to be 
applied to the freight for goods which, while consigned to an address within 

-the state of departure, are sent on into a foreign country without reloading. 

Besides those mentioned there are an endless number of agreements which 
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would be highly desirable, for instance, for the states that still remain out- 
side, to join the International Convention regarding Railroad Freight Traffic, 
uniform organization of the methods of operation, standardization of equip- 
ment, special devices, etc. It is not, however, within the scope of this 
essay to dwell upon all the needs and requirements that might be solved by 
international agreement. 

8. Interior Shipping. There is no other branch of traffic where both the 
legal situation and the technical traffic conditions are so complicated as in the 
case of interior shipping. Not only does each state issue its own regulations 
as administrative head of river constructions and of the river police, but each 
river or canal system has its separate set of legal rules. Besides, technical 
conditions in each system of waterways have their own peculiar features, as 
the various systems have little or nothing to do with each other, Hence; 
extreme diversity of legal and technical conditions in all the river systems; 
moreover, different legal regulations within the confines of each state and, 
on top of it all, a great variety of international regulations. 

From an international point of view three kinds of water courses may be 
distinguished: the rivers and canals pertaining to one state only, the water 
courses passing through several states, and the colonial rivers. The first 
group naturally comprises the great majority of water courses. In the 
second, up to the close of the World War, there were the Saint Lawrence, 
the rivers Rhine, Elbe and the Upper Danube; in the third group were the 
Kongo and the Lower Danube. The third group differs from the second 
inasmuch as in it the riparian states are not the only ones to fix the cost of 

_ maintenance and share in the administration, but they are joined in these 
functions by other states, the traffic interests of which are as great or greater 
‘than those of the states abutting on the rivers. As a result of the peace 
treaties of recent years the Rhine, the Elbe and the Upper Danube are 
eliminated from the second group and together with the Oder, which 
previously belonged to the first group, are now placed nearer the third group, 
since, in their case, the states abutting on the river borders, while continuing 
exclusively to bear the cost of maintenance, are nevertheless joined in the 
administration by other states. 

Internationalization of the large rivers through the peace treaties gave . 
expression to the intention to open these rivers to the ships of all nations. 
While such a right of traffic on these rivers had practically existed before, 
still the proposition that large rivers should be opened to the shipping of 
every people is one that should be heartily welcomed as being in complete 
harmony with the principles of international traffic law. In doing this there 
is no need to discuss the question whether or not the idea has found proper 
expression. From the standpoint of traffic law it would be extremely 
desirable to have the same principlé applied to all large rivers and canals, 
irrespective of the fact whether they pertain to one or more riparian states. 
The notion that foreign shipping is injurious to the economic prosperity of a 


482 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


people is both a narrow and an erroneous one. With increasing supply of 
barge capacity free competition increases, causing freight rates to drop and 
prices to go down. Consequently, one of the most important requirements 
of traffic law for interior shipping is the opening up of all navigable water 
courses to the vessels of all nations, no discrimination to be made between 
domestic and foreign shipping. 

The above also defines the attitude of traffic law toward the cabotage 
right of interior shipping. But in this case, in contradistinction to ocean 
shipping where conditions are entirely different, relief will have to be sought 
through international agreement. 

In all other respects the requirements of traffic law are more largely 
concerned with the technical features of interior shipping. An important 
need calls for greater uniformity of river police regulations, of which there is 
an endless variety both among the various states of the same river systems 


and different river systems of the same states. No one but an experienced, 


bargemaster with administrative ability is able to grope his way through 
this hodgepodge of regulations, and this is another matter where nothing but 
an international agreement can bring about a change for the better. If such 
an agreement keeps before it the large and uniform points of view and avoids 
losing its way among petty questions it is bound to be more easily achieved 
than might be anticipated from the vast diversity of conditions. 

And now for the most important need of interior shipping with respect to 
international traffic, viz: uniform organization of the various river systems. 
Hitherto shipping within each river system went on without regard to any 
other section. There were hardly any water routes connecting the different 
systems with each other, and the few that did exist were very little used, 
because the technical requirements were so much at variance in the different 
river systems. As a result, merchandise was rarely carried over long dis- 
tances, because the principal advantage of interior shipping, 7. e., its cheap 
rates for long distance transports, was defeated by the necessity of several 
reloadings. This drawback was first recognized on the European continent, 
where there is a particularly close net of waterways, which, with the 
exception of a few sections along rivers outside of Europe, are very much 
used. As a, result of the attention given to this point work was commenced 
on the system of canals connecting the Rhine with the rivers Elbe and 
Danube, thereby furnishing great continuous water routes from Antwerp to 
Braila and from Strassburg to Stettin and beyond to Danzig and Königsberg. 
Unfortunately, in improving this net of water courses little attention was 
paid to uniformity, and this is even more true of the French canal system 
which, while connected with the Rhine, is of no value whatever in its present 
shape for interior shipping in connection with the waterways East of the 
Rhine. The completion of this continental system of waterways on suff- 
ciently uniform lines to render it navigable over its entire course by the same 
ships without reloading of freight is an important requirement of traffic. 
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Its complete realization is, unfortunately, rendered next to impossible by 
physical conditions. The current of the Danube, for instance, is so strong 
that ships navigating it must be built differently from those designed for 
other rivers, and vice versa, boats built to ply on the Danube cannot be con- 
veniently handled on other rivers. The Rhine can be navigated by ships of . 
larger dimensions than are now or are ever likely to be adaptable to other 
rivers or to canals. Besides, generally speaking, navigation on rivers is 
most convenient for broad and shallow vessels, while on canals the narrow 
type with comparatively deep draught is preferable. “Lastly—and this is a 
very important consideration—traffic on the various river systems is so much 
at variance that no given type of ship is equally profitable on all waterways. 
What appears feasible, however, is uniformly to improve waterways, adapt- 
ing them for three types of vessels, as follows: the canals in Belgium and the 
Netherlands for ships of from 2,000 to 2,500 tons, the other great rivers and 
éanals for ships.of from 800 to 1,000 tons—which, however, would have to- 

J. lighter on the rivers at low tide—and the waterways for local traffic for ships 
of from 200 to 300 tons. If a standard channel outline can be evolved on 
these lines for three types of ships then it will be possible to take up serial 
building of ships at reasonable cost, a method of construction which prom- 
ises to become even more important for interior navigation than for ocean 
shipping. . f 

Part of the other great waterways of the world have their own peculiar 
features and for that reason have no use for the standard measurements 
mentioned above, but where there are no such special requirements, the 
standard channel outline and the standard ships of the European continent 
will eventually prevail. l 

4. Motor Vehicles. The development of this branch of traffic does not 
date back beyond the past decade. In a legal sense it is distinguished from 
those previously discussed by the fact that in this branch the roads and 
means of conveyance aré hardly ever owned by the same individuals, whereas 
the means of conveyance and the goods conveyed generally are. In the case 
of passenger automobiles, too, the means of conveyance, as a rule, is the 
property of the person conveyed. Notwithstanding the great variety of 
both roads and means of conveyance, the latter, as a rule, will serve for all 
roads of traffic—assuming, of course, that in constructing motor vehicles due 
consideration is given in advance to the particular kind of roads over which 
they are to travel. Not infrequently it occurs that roads, and especially 
bridges, fail to prove sufficiently strong for motor vehicles to pass over them, 
but even in such cases there is hardly any need for regulation by international 
traffic law. 

The roads of traffic are owned by the individual states or by public asso- 
ciations, and practically all of them are open to cars and trucks of all nations. 
Where this is not so, “there is a réason.”’. Accordingly, international regu- 
lation would not seem to be called for in this respect, either. 
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As‘a matter of fact, there are only a few matters in connection with motor 
vehicle traffic, where such regulation is needed; viz.: to facilitate the entry. 
into and the departure from countries; more uniform designations, greater 
uniformity of road traffic regulations. It is entirely proper for states which 

_imposé a duty on the import and export of motor cars, to demand payment 
of the legal dues, etc., no matter whether the vehicle is or is not to be sub- 
sequently taken out or brought in, as the case may be. If itis, the amount 
paid is, as a rule, refunded, though in many countries there is so much’ in- 
convenience and red tape that in this respect international regulation would 
seem to be called for. 

Some improvement, it is true, had been effected in this by the passes in- 
troduced in most states in Europe before the World War. They entitled the 

. holders to pass the frontier without paying duty, provided the pass- was 

` issued by a recognized. automobile club of their country. Unfortunately, 
these passes have not been reestablished to the original extent after the war, 

Other steps toward gréater uniformity for most of the European states \ 
were taken by the international agreemént, regarding motor vehicle traffic of 4 
October 11, 1909. -It established definite minimum requirements on 
motor car construction and safety devices for international traffic, called for 
certificates for the drivers, and provided for definite marking of cars by 
letters and numbers. Besides, it conceded international recognition to. 
drivers’ certificates, required definite and uniform signs to be posted at 
dangerous points, and worked out international rules for danger signals. 

If all the states, including those outside of Europe, should accede to this 
agreement this would mean an important step toward unitarity of motor 
vehicle traffic. 

Of course, even then there remains the most important sea of motor car 
service, namely, simplification of the road police ordinances. In view of the 
steadily increasing use of the roads by foreign motor cars it.is an imperative 
necessity to have the.road regulations of the individual countries made as 

_ similar to each other as possible. The driver of a motor car cannot be ex- - 
pected to know all the road regulations of the country he is passing through ` 
and—what is still more important in view of the speed of the vehicle—he 
cannot be expected to have them at his fingers’ ends. Especially is it 
necessary to come to some international understanding about the questions 
whether cars should drive on the right side of roads—whether they should ` 

` turn out to the right and overtake other cars on the left side or vice-versa. 
Uncertainty about this-very point has been the cause of many an accident. 

` © Furthermore, it would be very desirable that commercial auto and truck 

lines, which now exist in almost every country, should not have to stop at 
the frontier of their own country, but should-be extended over a number. of _ 

states according to the needs of traffic in each case. However, such needs . 

cannot be satisfied by international action, but have to be taken care of by 
agreements between the interested states. 


Ti 
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’ 6, Aircraft. Intérnational traffic of aeroplanes, shish lave ware recently 
been developed, is still in its infancy. The number of aeroplanes flying be- 
yond the borders of their respective countries is still comparatively small. 
Asa matter of principle each state is sovereign in the air‘above its territory. 
It may prohibit foreigners to fly over or to land or start within its territory. 
As a rule, however, the attitude of the individual states is one of fairness 
toward foreigners flying over or landing within their respective territories, 
especially when such foreigners come from countries with which there are 
friendly relations. 

In view of the rapid progress in the technical development of flying ma- 
chines such regulations appear insufficient. The right to carry on inter- 
national traffic cannot acquiesce in the unlimited and arbitrary judgment of 
the individual states as to whether or not they want to prohibit foreigners. 
from flying over or landing or starting in their respective territories. It is i 

bound to try for a restriction of those rights of the states to the lowest pos- . 
sible limits compatible with actual needs. 

_ Where ‘military considerations require attention, especially in and around 
fortified places, it would seem quite proper for the individual states to pro- 
hibit flying over or landing and starting in such places. In ‘all other éases, 
however, flying over a place, except at very low heights, could not properly, 
be prohibited. 

As to landing and starting, full latitude i is due to traffic unless a Folton 
of import, export or customs regulations would be involved. In practice a 
clear distinction will have to be made between the landing and starting at 
places provided for that purpose and emergency landings. In the former 
case the policé and customs authorities will have no difficulty in keeping an 
eye on the landing or starting aircraft and having them comply with both | 
passport and customs house regulations. In the case of emergency landings 

- the matter is more difficult. In any event it is the duty of the person effect-. 
ing an emergency landing to report immediately to the nearest police or 
other authority with a view to complying with all passport and customs re- 
quirements. If he fails to comply with these requirements, he’can be re- 
fused permission to start again at the place where the emergency landing was 

` effected. Any occupant of an aeroplane may be required to show a passport 
from his country, whereas he cannot be expected to have the proper visa 
endorsed on it, since he cannot know in advance where he may have to make 
an emergency landing. This is another contingency demonstrating the. 
advisability of international visas, as thé latter could, of course, be secured 
by every one travelling in an aeroplane. The greater part of these require- 
ments have been met by the international convention for aerial navigation of 
October 18, 1919, which has been joined by many states. It would be 
extremely desirable in the interest of international traffic that the countries 
still remaining outside should accede to the convention, provided, of course, — 
that absolute equality be granted to all participants. 
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C. In the second place the interests of traffic require that each of its 
branches be developed in accordance with its peculiar features and that the 
various branches should be adapted to each other in such a manner as to 
facilitate changes from one to another (so-called mixed traffic). 

As a matter of fact, each branch of traffic has its own characteristic fea- 
tures in which it excels all others. To develop these peculiarities and to 
assign to each branch that particular kind of traffic which best adapts itself 
to its characteristic features, is a need of international traffic law. Ocean 
shipping, it is true, is not concerned in this. Its characteristic features are 
rooted in the purely geographical fact that it carries merchandise over wide 
areas of high sea, which isnot true for other branches of traffic, certainly not 
for railroads, interior shipping and motor vehicle traffic. Competition be- 

. tween ocean shipping and airship navigation, while theoretically conceivable, 
remains without practical significance for some time to come. 

Among the other branches of traffic aeroplanes and motor vehicles haves, 


for express service for passengers, the mails and high-priced merchandise of 


their special fields of usefulness. The aeroplane is especially well adapted N í 


small size and light weight, whereas motor vehicles serve the local trade and 
trafic—excepting, of course, the cars that are built for pleasure only or are 
used in sections of the country where there is no railroad. They are partic- 
ularly useful as feeders for the other branches of traffic, notably for railroads 
and air lines. 

Accordingly, there remain only the railroads and interior shipping, and, 
in fact, these are the only two branches of traffic that are seriously brought 
into competition with each other—that is, of course, in localities where both 
are available for traffic. Of the two the railroad is the more reliable and the 
faster, while interior shipping is cheaper and better suited for transportation 
over waterways. Itis, accordingly, preferred for transporting bulk articles, 
especially over long distances, whereas higher priced merchandise has little 
or no use for it. The needs of traffic law require full consideration for these 
respective peculiarities, in order to prevent railroads from getting transports 
which might have been more favorably effected over interior shipping 
routes, and vice versa. This requirement deserves especially careful atten- 
tion in preparing the rates for each of the two branches of traffic. 

Another need of the traffic law consists in adapting the various branches 
of traffic to each other and facilitating changes from one to another. It is 
not with a view to competing with each other that the various branches of 
traffic should be developed, but for the purpose of supplementing each other. 
On the same principle, changing from one to another should be made as con- 
venient as possible. This, however, is not so important in the case of motor 
vehicles and aircraft as it is for the other branches of traffic. For motor 
vehicles and aeroplanes there are no rate tables or else they are not essential, 
and each state government is likely to use sufficient good judgment in lead- 
ing the roads used by automobiles and trucks up close to depots and railroad 
stations, and establishing aerodromes in the vicinity of traffic centres. 


rn 
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` There remain, hee, railroads; ocean and interior shipping. In their case 
traffic requirements demand that seaports ‘or railroad depots should be 
brought as near to éach other as seems practicable and that reloading facili- 
ties should be brought up to the highest state of efficiency, in order that 
changes from one branch to another may be made with the greatest possible 
ease and convenience. On the whole this need is now being complied with 
and no regulation seems to be called for. However, what is still lacking in 
many cases is proper consideration of mixed traffic in fixing the rates. At 
present each branch of traffic fixes its own rates without regard to others, 
or even in opposition to them, for general reasons .of competition. Es- 
pecially is this true of the railroads, which, as a rule, fail to give proper con- 
sideration to interior and sometimes even to ocean shipping. This traffic 
requirement will claim proper attention if an international system of traffic. 
rates.should ever be devised. And in that event the interests of mixed 


. traffic also deserve due consideration. ` 


II. ECONOMIC: SIGNIFICANCE: OF INTERNATIONAL TRAFFIC LAW 


The economic importance of international traffic regulation cannot be 
overestimated. This is especially true with respect to the European con- 
tinent the “Balkanizing” of which as a result of the peace. treaties has most ` 
seriously curtailed its highly developed traffic. 

Before the World War the traffic organizations of the European continent 
represented an aggregate value of at least twenty-five billion dollars. It ” 
has not materially decreased since. What was destroyed in the war has - 
mostly-been rebuilt; what little remains is amply made up for by new build- 
ings commenced for military considerations. The means of transportation, 


itis true, are somewhat the worse for wear and tear and excessive length of 


continuous service, but that is not of material importance. At any rate,its ` 
traffic organizations are foremost among the considerable economic and pro- , 
ductive assets of the European continent. 

If, as a result of international traffic regulation, the earning capacity of 
the traffic organizations increased by but a fraction of one per cent this would 
produce a great difference in the financial condition of the individual coun- 
tries and would materially improve the rate of exchange of the needy 
countries. I believe, however, that the results would be even more far- 
reaching; international traffic regulation would reestablish confidence in the 
other countries and by rendering transports safe and speedy would give a 
strong impulse to.the mutual exchange of goods. Even though that ex- 
change might take different forms and different routes from those used before 
the World War, it could, nevertheless, be gradually brought back to its 
former high level, especially if the increase in traffic was accompanied by 
more stable economic conditions. Such a stabilization, in turn, would be 
followed by a much greater improvement in the earning capacity of the 


traffic concerns. The reduction in the earning capacity of the transport 
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enterprises on the European continent since 1914 amounts to at least two 
per cent of the invested capital. Such an amount would be almost sufficient 
for the repayment of the interest due on the debts of the European continent 
to the United States and Great Britain. And the payment of these debts 
would not only affect the economic condition of the European continent, 
but that of the whole world. 

But aside from that, international regulation of traffic and the easier ex- 
- change of goods resulting therefrom could not fail to be instrumental in 
reestablishing the normal condition that in the general competition for 
markets each section of a country would be successful with respect to those 
goods which it is able to produce better and cheaper than other sections can. 
Difficulties of transportation will be eliminated; variations in cost of trans- 
portation will be kept within normal bounds, forming part of the cost of 
production. Thus normal competition, uninfluenced by accidental factors, 
will be started again. And this is bound to have a depressing effect on the 
price level, since competition will be open to distant sections, which, while 
enjoying low prices, had previously been unable to compete on account of 
the difficulty of transportation. Thus it will not be long before each part 
and section of the continent sets about to develop some specific manufacture 
or trade which are assured of normal markets for their products, but, at the 
same time, are compelled to maintain their position against other competitors 
by keeping abreast with technical progress—hence, stability of economic 
conditions coupled with technical advance through free competition. And, 
moreover, a great danger will be lessened: Unemployment. ` 


` THE PROTECTION . OF AMERICAN CITIZENS IN CHINA: 
CASES OF LAWLESSNESS 


; By Bens. H. WILLIAMS 
Instructor in Political Science, University of Pennsylvania 


PROTECTION IN CASES OF ANTI-FOREIGN RIOTING 


When diferent races of people, possessed of different religions, moral 
standards and civilizations, come into contact a certain amount of friction 
will inevitably result. This is well illustrated by the sometimes troublous 
experience of western traders and missionaries in China. The part of our 
own diplomatic correspondence concerned with the protection of Americans 
in that country is voluminous and full of interest, and illustrates our distinc- 
- -tive diplomacy in the Far East. 

' Among the causes which have contributed to the anti-foreign feeling in 
China the following may be mentioned: 

Causes associated with religion. The great influence for good which 
Christianity has exerted in China cannot be controverted. Nevertheless 
the zealous promulgation of missionary teachings has at times been looked 
upon as an encroachment by the great mass of the people; and preposterous 
stories have been circulated with intent to do. harm to the missionaries. 
` Again the erection of missions or other buildings has on numerous occasions 
been superstitiously taken as an interference with geomantic influences, a 
precursor of bad fortune, and has resulted in indignation and rioting against 
foreigners in general.! 

Industrial and commercial causes. The introduction of MEA commer- 
cial and industrial methods has caused a dislocation of Chinese business as the 
old and inferior methods have given way before the modern. The business 
of Chinese junks on the rivers has been largely taken over by foreign steam- 
ships. Railroads have thrown great numbers of men engaged in the old 
carrying trade out of employment; and have caused the diversion of streams 
of commerce with the resulting decay of hundreds of communities. The 
` individual suffering brought about by-these changes is akin to that which 
. accompanied the industrial revolution in England a century ago, and has 

added to the dislike of foreigners by the Chinese.” 


1See The Chinese Repository, Vol. XIII, p. 277 for the case of the vane on the flagstaff at 
the American consulate at Canton; U. S. Foreign Relations, 1873-4, p. 118 for the case in 
which a Chinese official attributed the death of his wife and child to the erection of'a Presby- 
terian mission; U. S. Foreign Relations, 1879, p. 183. See below also under heading “Cases 
of Anti-Foreign Propaganda Resulting in Damage.” 

2? Charles Denby, China and Her People, Boston, 1905, Vol. II, p. 167; “The Anti-Foreign 
- Movement in China,” by Margherita Arling Hamm, 52 Independent 1785. 
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Political aggressions by western nations. A great deal of territory has been _ 
taken from China by the Powers. Hongkong was ceded to the British in 1842 
and part of Siberia to Russia in 1858. The tributary Kingdom of Annam 
became a French protectorate in 1885. Burma was annexed by the British 
in 1886. In 1889 the Chinese recognized the British protectorate over 
Sikkim. In 1895 Formosa and the Pescadores went to Japan and China 
gave up her claims of sovereignty over Korea. From 1897 to 1899 the 
Powers were occupied in the scramble for leases and spheres of interest. 
During this time Kiaochow Bay was leased to Germany, Port Arthur and 
Talienwan to Russia, Kwangchowwan to France and Weihaiwei to Great 
Britain. Spheres of interest have been claimed by the Powers as follows: 
in the Island of Hainan and the Province of Yunnan by France, in the Yang- 
tse Valley and Tibet by Great Britain, in Shantung by Germany, in Fukien 
by Japan and in Manchuria and Mongolia by Russia. This situation was 
described in a proclamation of the Empress dowager as follows: ‘‘ The various 
Powers cast upon us looks of tiger-like voracity, hustling each other in their :, 
endeavors to be the first to seize upon our inmost territory.”* Thesituation ` 
was alarming to the Chinese people and had a considerable influence in 
arousing the bitter anti-foreign feeling which culminated in the outburst of 
1900. 

Special causes of complaint against Americans. Although the compara- 
tively friendly policy of the United States in China has led the Chinese to be 
specially well inclined toward Americans, yet there have arisen on two dif- 
ferent occasions special grievances against our country which have contrib- 
uted to the anti-foreign feeling. In 1880, and for several years thereafter, 
there was a series of anti-Chinese outbursts in the United States and a 
number of Chinese were killed. Full accounts of these incidents were pub- 
lished in China and aroused considerable feeling. The boycott of American 

-goods in 1905 was kept alive by anti-American propaganda, which was the 
cause of bad feeling and violence. 

Add to these causes the grievance of the Chinese on the opium question 
and the ill-feeling arising from the operation of the system of extraterritorial- 
ity * and it is possible to explain the unusual number of acts of violence 
directed against foreigners in China. 

International law has hitherto made no distinction between the liability of 
states in cases of anti-foreign mob violence and in cases of other lawlessness 
resulting in damage to foreigners. Writers and diplomats have agreed upon 
the rule that the government is liable only where it has failed to use due 
diligence in protecting foreigners or where it has been guilty through its 
agents.of actual wrong against them.’ The principle has been stated in 


3U. S. Foreign Relations, 1900, p. 85. 

4 For cases in which extraterritoriality has been the cause of bitter feeling see Sen. Doc. 
No, 67, 28th Cong., 2d sess., p. 66; U. S. Foreign Relations, 1884, p. 46. 

5 Sir Robert Phillimore, Commentaries upon International Law, 3d ed., London, 1882, Vol. 
II, p. 5; Edwin Borchard, The Diplomatie Protection of Citizens Abroad, New York, 1915, 
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slightly: different form that a state is liable only if it fails to’secure to the 
citizens or subjects of the foreign state the same measure of security and 
‘protection which it affords to its own citizens or subjects.‘ This rule is 
qualified by the provision that a state cannot be content with this measure 
of protection in countries where the amount of protection to persons and 
property falls below the standards of ordinary civilized nations: In such 
cases it is proper for the home government to expect a higher degree of 
‘ protection for its nationals than is given to the native subjects.’ Accord- 
` ingly in certain disorganized states in the Orient the western Powers have 
held the local government to a high degree of liability, amounting almost to 
an absolute responsibility, for damages done to their nationals. As thé bulk 
of such ‘cases have arisen from prejudice and feeling against foreigners in 
those countries the contention that an absolute responsibility exists, although ` 
‘not a recognized part of international law, is in line with a recent feeling 
among jurists that recompense should be made in all instances of damage to 
_ foreigners resulting from anti-foreign riots. This view is evidenced ‘by the 
resolution passed by the Institute of International Law at its session at Neu- 
. chatel in 1900 that “aliens have a right to compensation when they: are 
injured in their persons or property in the course of a riot, of an insurrection 
or of a civil war: (a) When the act from which they have suffered is directed 
against aliens as such in general, or against them as ressortissants of a 
particular state.” ® 
The redress secured in cases of injuries to arma citizens in China may 
be said to have been of three kinds: the payment of a cash indemnity; the 
punishment of guilty persons; and the punishment of Chinese officials in 
whose territorial jurisdiction the violence occurred. 


(a) The Payment of Indemnities 


Indemnities have been collected in almost all of the cases in which Ameri- 
cans have been injured in China. These cases may be classified, for the 
- purpose of study, as those in which the complicity of Chinese officials with 


p. 220; E. W. Huffeut, “International Liability for Mob Injuries,” Ann. of the Am, Acad. of , 
Pol. and Soc. Science, Vol. II, p.. 73; John Bassett Moore, A Digest of International Law, 
Washington, 1906, Vol. VI, p. 809. 


6 “Tegal and Constitutional Aspects of the Lynching at New Orleans,” by James Bryce, . 
New Review, Vol. IV, p. 386; Mr. Evarts, Secretary of State to Chen Lan Pin, Chinese _ 
Minister at Washington, Dec. 30, 1880, U. S. Foreign Relations, 1881, p. 320, Moore’s 
Digest, Vol. VI, p. 822; Mr. Bayard, Secretary of State to Mr. Cheng Tsao Ju,- Chinese 
Minister at Washington, February 18, 1886, U. S. Foreign Relations, 1886, p. 164, Moore’s 
Digest, Vol. VI, p.831. 

7 “Tegal and Constitutional Aspects of the Lynching at New Orleans,” by James Bryce, 
New Review, Vol. IV, p. 387. f : 

8 Resolutions of the Institute of International Law, published by the Carnegie Endowment 
for International Peace, New York, 1916, pp. 159-60. For a number of cases in which the 
United States has paid indemnity for injuries arising from anti-foreign rioting, as a gratuity 
and without reference to the question of liability therefor, see Moore’s Digest, Vol. VI. 
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the rioters has been proven, those in which the officials have been negligent in 
failing to suppress the riot, those in which no negligence has been proven, and 
a special class of cases of damage resulting from anti-foreign propaganda. 
Cases in which the complicity of. Chinese officials has been proven. The 
_ number of cases under this heading cannot be large. Although the charge 
has been made in several cases it has necessarily been difficult to establish. 
There is no question, however, that during the Boxer trouble a large share of 
violence was due to the complicity of the government. The Empress 
dowager, at that time in control in Peking, was surrounded by a group of 
anti-foreign advisers, chief among them being the infamous Prince Tuan, 
President of the Foreign Office. Among his acts of hostility were the edict 
commanding the Viceroys to wage war on foreigners and the giving of aid to 
Boxer troops in the attack on the legations in Peking.® After the legations 
had been relieved by force of arms the allies compelled the payment of an 
indemnity to cover the expenses of the relief expedition as well as the damage 
to life and property. : 
Cases in which Chinese officials have been negligent in rendering protection at - 
the time of the riot. After the formation of a mob, which has an evidently 
hostile intent, the greatest energy and severity of action is necessary on the 
part of the officials. Ordinary appeals have, at that time, no effect whatever. 
Accordingly the plain duty of the official is to use every effort to disperse the 
gathering, sending troops if necessary for that purpose. There have been 
numerous instances in which the Chinese officials, through sympathy with 
the rioters or through personal inefficiency in meeting an emergency, have 
plainly failed to show the required energy of action. This was true of the 
Tientsin riot of June, 1870, in which no action was taken to disperse the 
crowd after it had gathered.” In 1874 the Chinese Magistrate at Shui 
Chang in the Province of Kiangsi made a very indifferent attempt to protect 
an American mission although he had been fully advised of the formation of a 
mob. In 1895 in the city of Chengtu, the capital of Szechwan, the officials 
failed to take action to suppress an excited mob which had attacked the 
Christian missions in the city, although there were plenty of soldiers avail- 
able for that purpose. In this case the rioting extended over thirty-six hours 
and there was ample time for preventative action." Another instance of the 
same kind occurred in 1898 at Hong Kiang along the Uen River in Western 
Hunan. Two missionaries were attacked by a mob. The soldiers and 
lesser officials were unwilling to quell the uprising and on the arrival of the 
Magistrate that officer attempted to quiet the disturbance by exhortation 
which proved to be wholly unsuccessful. In all of these cases above named 
indemnities were paid for damages to American citizens and their property. 


9 U.S. Foreign Relations, 1900, p. 252; 1901, Appendix, p. 74. 
19 Jbid,, 1870-71, pp. 355-363, and 1871-72, p. 75. 

1 [bid., 1875-76, p. 383. 

12 Ibid., 1895, Part I, pp. 91, 97, 150, 157. 

13 Thid., 1898, p. 212. 
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Cisse an hich jaa has not been proven. Tn pr actically every case ‘of l 
anti-foreign’ violence resulting in damage to American citizens the Minister 
‘of the United States has made charges of negligence against the Chinese. 

officials. In some cases, such as have been considered above, these charges 
` have been amply supported by the facts. In others negligence has not been - 
proven and it has seemed probable that: the local authorities have acted in 
good faith against the overwhelming power of the mob. In such cases the 
Chinese Government has paid compensation without discussing the question 
of negligence. Thus when in 1881 at Tsinanfu the American mission was 
attacked by a mob and the Taotai came to the rescue with soldiers after 
some damage had been done the missionaries wrote concerning his action: 
. “We have no complaint to make against the officials as the Governor and the ` 
Taotai-seem well disposed toward us. But it has been a difficult case for 
them to manage, because the scholars have disregarded their authority, and 
they cannot be dealt with as the lower classes.” Compensation for the 
, damage done to the mission was made by the Governor of Shantung.“ So 
7 also was compensation paid in the'case of the riot in Canton in 1883 in which 
“ instance there was a disagreement among the foreign legations as. to whether . 
they could justly attribute the damage to the failure of the Cantonese 
` authorities to. prevent or suppress the riot. A riot occurred in 1896 in 
Kiangyin in the Province of Kiangsu which was described as coming “like a 
- clap of thunder out of a clear sky” and as having been beyond the Magis- 
trate’s control. It seems questionable whether any fault can be attributed 
to the Magistrate who seerns to have acted with the best of intentions. 
“Nevertheless there was no objection raised by the Chinese to the payment of 
’ eompensation.!6 

Cases of anti-foreign propaganda resulting in damage. There have been 
several instances of complaint against China for the failure’ of Chinese 
officials to suppress anti-foreign propaganda.’ This brings up the question 


as to whether a state has the right to intervene to demand thé®uppression of i 


publications and discussion directed against its nationals. ‘It would appear 
That there are instances where such intervention is justified. When the 
“ganda consists in an incitement to violence or an obvious misrepre- 
ae of facts which is calculated to produce harm then it may be said 
that’s wn doubted injury is being done to the foreigners who are the object 
of the attack. If the local government will not afford protection, then the 
government of the injured persons is Justified in making a demand that 
protection be given. However such a rule should, of course, not permit a 
state to intervene for the purpose of curbing legitimate discussion. Inter- 
_ ference with the freedom of speech and, assembly in this way would not 
be tolerated by states aceustomed to deal with one another - ‘on. a basis of 
equality. 


u (7, 8. Foreign Relations, 1881, pp. 286-92. i ; : 
` 1 Thid., 1884, pp. 46, 47, 52-64; 103. . 1 Tbid., 1896, pp. 70-83. -7 
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“The United States has intervened singly and in cooperation with other 
_ Powers in several instances in China. ‘Thus when in 1875 a peep show was 
on display at a fair in the interior of Chili, showing pictures of the massacre 
at Tientsin and of practices falsely ascribed to the missionaries, such as 
scooping out the eyes and cutting out the hearts of Chinese women and 
children, the American Minister participated in a joint note of protest.!? 
The Chinese boycott against American goods, which occurred in 1905 on 
account of the exclusion policy of the United States, was fostered by public 
meetings, the distribution of pamphlets and other means of propaganda and 
discussion directed against the United States. Mr. Rockhill, the American 
Minister, maintained that it was the duty of the Imperial Government to 
put an end to this discussion and stated plainly that it must bear the responsi- -. 
bility for any damage which should result therefrom, urging as a basis for his - 
claim the fifteenth article of the treaty of 1858, which provides: “At each of 
the ports open to commerce, citizens of the United States shall be permitted 
to import from abroad and sell, purchase and export, all merchandise of 
which the importation or exportation is not prohibited by the laws of the © 
Empire.” !8 While the question was under discussion the murder of five’ 
American missionaries took place at Lienchou in.the Province of Kwangtung 
where the boycott agitation had been particularly strong. The American ` 
Minister based his claims for redress for this outrage specifically upon the 
failure of the Chinese officials to suppress the anti-American agitation 
previous to the tragedy; and a settlement was made by the payment of 
46,129.65 taels for the damage done to the property of the missionaries and 
of $25,000 as compensation for the five lives that had been lost. 
Another type of case involving anti-foreign propaganda took place during 
_the same year in connection with a controversy between the municipal 
authorities of the International Settlement at Shanghai and the Chinese 
officials. A Chinese lady of high station had been arrested upon the charge ` 
of kidnapping@irls for immoral.purposes, which later was found to be with- 
out foundation. ‘A dispute arose in the Mixed Court between the Chinese 


17 U, S. Foreign Relations, 1875-6, Vol. I, p. 345. For other and similar instances see - 
ibid.,-1892, pp. 90, 103, 115, 117, 120, 125, and 146; 1900, p§123. 

18 See U. S: Foreign Relations, 1905, pp. 204-234 for the correspondence between the 
two governments on the question of the boycott. The question of the liability of a govern- 
ment for boycott agitation had already been discussed between the two governments at an 
earlier date. In-Butte, Montana, from 1892 until 1900 boycotts had been carried on against — 
the Chinese and Japanese. These boycotts had been enforced by picketing, secondary 

boycotting and the official action of the City Council of Butte, which had requested city 
. employees “not to employ or patronize Chinamen, either directly or indirectly.” In 
answering the complaints of the Chinese Government the State Department affirmed that 
this was a matter of private wrong to be dealt with through the judiciary. Later an.in- 
junction was secured in the United States Circuit Court against the boycotters. U. S.. 
Foreign Relations, 1892, p. 142; 1897, p. 368; 1901, pp. 100-128. 


19Foran account of theriot and the resulting settlement see U.S. Foreign Relations, 1906, Part 
I, pp. 308-324; 1907, Part I, pp. 211-218, and the North-China Herald, Vol. 77, pp.373, 490. 
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Magistrate and the British Assessor over the custody of the prisoner, and a 
` great deal of sentiment was accordingly aroused.over the case. Meetings of - 
protest-were held by the Chinese in the native city and later placards were 
_ posted by the more radical calling for a general strike in the International 
Settlement. On the date agreed upon the strike was attempted and violence 
ensued. Foreign property was destroyéd and a score of Chinese were killed. 
Following the lead of the British, the American Government secured com- 


pensation from the Chinese for the damage done to property on the grounds ` ` 


that the Chinese Government should have stopped the protest meetings and 
propaganda in the native city and should have prevented the rioters from 
entering the settlement. When it is considered that the police authority in 
the International Settlement. is wholly within the hands of the foreigners, 
that the Chinese Government is incapable- of exercising power within that 
area and that under the circumstances the holding of protest meetings was 
natural and justifiable, it will be seen that this was an extreme claim.?? 


` (b) The Punishment of Rioters 


. The United States has complained in numerous instances of the failure 

of the Chinese Government to mete out adequate punishment to the 

rioters in cases where American citizens have suffered at the hands of the 

mob. This has been justified under Article XI of the treaty of 1858 which 

- provides that, if the dwellings or property of American citizens be threatened 

‘or attacked by mobs, the local officers shall “apprehend the guilty individ-, 
uals, and punish them with the utmost rigor of the law.” 

Following the massacre of 1870 at Tientsin the punishments awarded to 
the culprits were not considered sufficiently severe in comparison with the 
enormity of the crime. Accordingly a joint note, in which the American . 

- Minister participated, was addressed to the Chinese Foreign Office stating: 
‘We consider it to be our duty without loss of time to state to your Imperial 
Highness that we regard the decision arrived at, after three thonth’s delay, 
as utterly unsatisfactory.”*! Within a short time after the sending of the 
note eighteen criminals had been executed and twenty-three others de- 
ported.” 

In 1891, after a series of alarming riots, the American Minister complained 
concerning the failure of the Chinese Government to punish the law-breakers. , 
Later, as the riots continued unabated, a joint. note of the foreign repre- 
sentatives protested: “the punishments meted out so far, either capital 
_ or other, are not at all in proportion to the gravity of the offenses com- 

mitted. . . . Such a state of things, however, cannot be allowed to 
` continue.” ‘Later in thé year the foreign representatives, by means of a 


20 For an account of this trouble see North-China Herald, Vol, 77, pp. 611, 653, 667, 672; 
U. S, Foreign Relations, 1906, Part I, p. 382 et seq.; 1908, pp. 147, 151. n 

n U7, 8. Foreign Relations, 1871-2, p. 69. 

2 Samuel Wells Williams, The Middle Kingdom, New York, 1883, Vol. TI, p. 704. 

23 T7. S. Foreign Relations, 1891, p. 423. 
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joint protocol, notified their respective governments that the action of the 
Chinese officials in punishing the offenders was entirely inadequate.™ 

Severe punishment of the rioters was demanded in the Chengtu riot of 1895 
in which some American property was destroyed,” in the Kiangyin riot of 
1896 in which an American mission was looted,* in the Chiang Pei-ting 
affray in 1898 in which a Chinese assistant at an American mission was 
killed,?’ and in the Lienchou murders of 1905 when five Americans lost their 
lives.28 In each one of these cases the Chinese authorities put the principal 
mob leaders to death. 

In making such demands against China the United States has repeated 
demands that have been made on several occasions against this country in 
cases of anti-foreign violence occurring here. An important difference may 
be noted, however, arising from the constitutional position of the judiciary 
and of the local government. In the United States the independence of 
judges, the necessity of indictment by grand jury and the fact that such 
matters have been in the hands of the states have made the Federal Govern- 
ment powerless to comply with requests for the punishment of mob leaders.”? 
In China, however, prior to the fall of the Empire, the judiciary was sub- 
ordinate to the executive which was able to bring effective pressure upon the 
magistrates to secure the punishment of guilty individuals.*° 


(c) The Degradation and Punishment of Chinese Officials 


The most extreme demands in these cases have been for the degradation 
and punishment of Chinese officials within whose jurisdiction the anti-foreign 
riots have occurred. Such a policy is, as the experience in regard to the 
punishment of the German war criminals has shown, difficult to enforce 
among western nations even against a defeated enemy. It has nevertheless 
been followed to a great extent in China. 

Joint action of the Powers secured the dismissal from office and deporta- 
tion of the Prefect and District Magistrate in the Tientsin affray of 1870 *! 
and the dismissal of the Taotai following the riot in Wuhu in 1891.3 The 
riot at Chengtu in 1895 was followed by strong diplomatic pressure from the 
United States to secure the dismissal of Viceroy Liu Ping-chang, an official 
who was well intrenched in the favor of the Empress dowager. Minister 
Denby, a capable and aggressive official, was firmly convinced from ten years 
of experience in China that the most effective method of stopping the anti- 
foreign riots was to hold to an absolute responsibility the Chinese officials 


a U.S. Foreign Relations, 1891, p. 440. 25 Tbid., 1895, p. 88. 

26 Thid., 1896, p. 78. 21 Ibid., 1898, p. 194. 

28 Ibid., 1906, Part I, p. 322. 

29 See Secretary of State Blaine’s statement to the Italian Government on this point, 
U, S. Foreign Relations, 1891, p. 677. 

3 But see the Constitution of Nanking, Articles LI and LII for provisions concerning the 
independence of the judiciary. 

3 U. S. Foreign Relations, 1871-2, p. 70. 32 Ybid., 1891, pp. 415, 428. 
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within whose jurisdiction “the rioting occurred. He therefore sought to ` 
secure the dismissal of the Viceroy’ by demands upon the Chinese Foreign 
Office and by seeking to obtain the cooperation of the State Department. 
The State Department took the position that it could not- request the 
‘punishment of the Viceroy except upon, the report. of a commission .of 
investigation. The sending of this commission to Chengtu was opposed by 
‘the Chinese Government; but it was nevertheless organized and sent to, the 
- spot-of the disturbance to collect evidence. Before the commission had had 
time to complete the investigation the Viceroy was deprived of office by 
Imperial decree. During the same year at least eleven other officials were 
degraded owing to cone made against them by the foreign répresenta- 
tives. i 

_ Following the report of the commission of investigation at Chengtu, the 
American State Department determined to urge upon China “to hold 
responsible and promptly punish, not only all individuals or officials directly 
‘or remotely involved upon the occurrence of any riot in which peaceable ” 
American citizens have been injured, but also the Viceroy or Governor of the 
Province in which it has occurred and who is directly responsible to the 
throne for the acts of every one of his subordinates, although his only fault 
may be ignorance.” The Chinese Government however refused to sub- 
scribe to this policy and stated that it would punish the officials when it 
could be shown that they were guilty of negligence or complicity. Never- 
theless on numerous other occasions Chinese officials were degraded or 
dismissed upon the request of thé American Minister expressed either in 
joint action with the other foreign representatives or in separate notes. ` 


PROTECTION IN CASES OF WAR, INSURRECTION, BRIGANDAGE AND PIRACY IN . 
CHINA 


It is now proposed to-consider certain miscellaneous cases in which violence 
has not been applied to foreigners as such, but has arisen from hazards to 
which all residents have been subject, native and foreign alike. In such 
instances the injury to the foreign state is less.apparent; but here again 
China has been held to a strict accountability. 

Injuries to American citizens in the war. of 1856. During the war between 
Great Britain and China in 1856 much American property was destroyed in 
the vicinity of Canton. This destruction arose from the British cannonad- 
ing; from the burning of the foreign factories, the fire being set probably by 
the Chinese to aid in their attack’ on the British troops; and from pillage by 


3 U. 8. Foreign Relations, 1895, Part I, p. 157. . 34 Ibid., p. 162; . 
% Ibid., 1896, p. 59.- 3 Fbid., 1897, p. 65. 
37 The District Magistrate of Kiangyin was dismissed for the riot in 1896, U. S. Foreign 
Relations, 1897, p. 102. Many officials were punished after the Boxer uprising, U.S. Foreign - 
. Relations, 1901, Appendix, pp. 71, 72, 92, 203 and Final Protocol, Article Il, and annexes 4, 5, 
and 6 in same volume, pp. 312 et seg. After the murders at Lienchou in 1905 two Chinese 
officials were deprived of rank, U. S. Foreign Relations, 1906, Part I, p. 322. 
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Chinese soldiers and policemen. The first and probably the ci of these 
-caùses would ordinarily give rise to no legal claims against a- government 
while damage under the third is clearly compensable. But payment for’ all 
of these.injuries was provided for in the Claims Convention of 1858.38 

. Déthage during the revolution of 1911. For damage suffered during a 
successful revolution, international law would hold the revolutionists liable | 
for the illegal acts of the revolutionary and governmental forces or for- 
services performed or goods furnished to either.2® During the Chinese 
revolution of 1911 a considerable amount of damage was done to foreign 
property. A large number of claims were presented by the various govern- 
ments to the Chinese Republic, some of which came within the rule of intet- 
national law, but others were clearly outside of its scope. For example, thé 

following extreme types of claims were included in the report of the Claim. 
~ Cominission appointed by the diplomatic body to investigate the subject ana 
frame rules for the classification of claims: expenses of municipalities for. 
protection and self defense, including loss caused by deterioration and unused *, 
‘provisions; indemnities to societies, firms and individuals for loss caused by 
robbers or pirates; actual loss in industrial enterprises, such as damage to 
and deterioration of machinery and materials, resulting from unavoidable 
suspension or delay in working owing to local revolutionary disturbances; 
`. rents not recoverable and rents paid in advance where occupation and use 

were actually prevented by military operations or the acts of Chinese 
soldiers.4° i 

‘This report was approved by the United States & along with the other 
governments. In due time the Republic of China took action to pay the 
claims. - > k 
The Caldera and Lucky Star cases. In 1854 the Chilean bark Caldera was 
plundered by pirates in Chinese waters. The cargo was insured by a firm of 


“ New York underwriters, and the United States brought claim against the 


: Chinese Government in order to recover their loss. This claim was brought 
up for settlement before the American Commissioners appointed to adjudi- 
cate under the Claims Convention of 1858. The two Commissioners dis- 
agreed as to whether the claim should be allowed. One Commissioner, Mr. ` 
‘Roberts, took the position that the Chinese Government. was responsible for 
the failure to suppress the lawless activities of the pirates.” -The other 

- Commissioner, Dr. Bradley, maintained that China was not to be held 

responsible for the activities of pirates in Chinese waters. The former 

view was upheld by the American Minister and the claim was allowed. A 

somewhat similar case came up a few years later when an American vessel, 


38 Treaties, Conventions, International Acis, Protocols and Agreements between the United 
States and Other Powers, 1776-1909, compiled by William M. Malloy, Washington, 1910, 
Vol. I,-p. 282. See also Sen. Doc. 30, 36th Cong. ist sess. pp. 103, 337. 

39 Borchard, op. cit., P- 241. 4 U7, S. Foreign Relations, 1913, p. 206. 

4 Ibid., p. 210. - 2 House Doe. 29, 40th Cong., 3d sess. p. 177. 

4 Ibid., p. 176. - : $ 
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The Lucky Siar, was wrecked on the Chinese coast and plundered by natives. 
Minister Burlingame refused to present a claim to the Chinese Government _ 
in this case, stating that China could not be held for the lawless acts-of ` 

individuals unless it could be shown that Chinese officials were implicated.“ 


- These two cases must be considered in the light of-the treaty of 1844, 


which reads as follows: 


. If the merchant vessels of the United States, while within the waters 
over which the Chinese Government exercise jurisdiction, be plundered 
by robbers or pirates, then the Chinese local authorities, civil and mili- 
tary, on receiving information thereof, will arrest the said robbers or 
pirates, and punish them according to law, and will cause all the prop- 
erty which can be-recovered, to be placed in the hands of the nearest 
Consul or other officer of the United States, to be by him restored to the 
true owner. But if, by reason of the extent of territory and numerous 
population of China, it should, in any case, happen that the robbers 
cannot be apprehended, or the property only in part recovered, then the 


-Daw will take its course in regard to the local authorities, but.the Chinese 


j 


Government will not make indemnity for the goods lost.® . a 


The reading of the treaty will show clearly the reason for the refusal of 
Minister Burlingame to follow the questionable Caldera precedent. 


` PROTECTION OF CHINESE, CONVERTS AND EMPLOYEES, OF AMERICAN CITIZENS 
. Protection is generally extended by a government only to those who are 


its citizens.*® This rule has been departed from by the western states in 
varying degrees in their policies in oriental countries in extending protection 
to native converts and employees of foreigners. The United States, being 
without an established religion, has often stated its policy to be that of non- 
intervention in such affairs in other countries. The State Department in 
announcing its guiding principles in such matters has said: 


The President will see with deep regret any attempt to place a foreign a 
ecclesiastic as such, on a different footing from other foreigners residing 
in China. . . . The President would look with equal regret upon 
any attempt to withdraw the native Christians from the jurisdiction of 
the Emperor without his consent, or to convert the enurtle founded by 
missionaries into asylums.” 


While refusing to claim for native Christians any special rights not con- 
.. ferred upon other- Chinese the United States has however maintained that a 


they should-not be persecuted for their faith. The well-known toleration 
. clause of the American treaty of 1858 provides that Chinese who. peaceably : 


4 U, 8S. Foreign Relations, "1864, Part m, p. 338. 

% Article XXVI 

4 Borchard, op. cit., pp. 462, 660, 664; Moore’s Digest, Vol. yI, p. 628. 

4? U; S. Foreign Relations, 1871-2, p. 154. The action of the American Minister i in 1881 


in protesting against the payment of taxes by Protestants for heathen celebrations must. be 
- taken as an exception to this policy. It was prompted-by the fact that Catholics had for 
some time been so exempt. See U. S. Foreign Relations, 1881, p. 272. 
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teach and practice the principles of Christianity should in no case be inter- 
fered with or molested. Under this clause the United States has in several 
cases made a diplomatic protest to the Chinese Government against the 
persecution of Christians.‘ 

The United States has likewise in several instances presented claims 
against the Chinese Government on behalf of native converts or has other- 
wise espoused their rights to redress. Thus a number of claims of Chinese 
subjects for damages sustained in the attacks on the missions in Szechwan in 
1895 were approved by the American Commission sent to investigate the 
case and paid by the Chinese officials. In 1896 the American Minister 
asked redress for the damage done to the houses of native converts in Lam 
Mo in Southern Hunan, and a settlement was effected through the American 
missionary at that place.® Similar action was taken in regard to the damag 
done to the property of native Christians in Lienchou in 1905. In 189% 
when a native Christian was killed at Chiang Pei-ting in Szechwan the 


American Minister asked that the death penalty should be inflicted upon the’, 


guilty person; and in the negotiations following the Boxer uprising it was 
demanded that the Chinese Government should punish officials who had 
been guilty of crimes against the Chinese Christians as well as those who had 
wronged the foreigners.* 

It has been commonly claimed by foreigners that when a Chinese official 
desires to make the arrest of a native employee of a treaty Power national 
upon the premises of the foreigner, he must first obtain the consent of the 
foreigner’s Consul. This claim has grown up under the color of the treaties 
which provide for freedom of employment of Chinese by foreigners. In 
1899 a case illustrating this point occurred in Chinkiang. One of the 
employees of a Mr. Emery, an American business man in that city, was 
arrested on the business premises without the consent of the American 
Consul having been obtained. Another employee, sent to secure the release 
of the first, was unmercifully flogged. The American Minister denounced 
the arrest on the premises of Mr. Emery as a flagrant violation of the practice 
which had grown up under the treaties; and the punishment of the Chief of 
Police was demanded. The Governor and Viceroy recommended the pun- 
ishment of the officer, explaining that he had acted recklessly in bambooing 
the messenger, although they did not acknowledge that a wrong had been 
done in making the arrest on Mr. Emery’s premises.” In 1914 the American 

48 U.S. Foreign Relations, 1867-8, Part I, p. 489; Ibid., 1897, p. 82. 

49 Tbid., 1896, p. 54. 

50 Thid., p. 84. 

51 Tbid., 1906, Part I, p. 308 ef seg. 

5 Tbid., 1898, p. 194. 

53 Ibid., 1901, Appendix, pp. 193-8 for a list of officials for which punishment was d 
manded, with a list of reasons therefor. 

% Art, XVII, U. S. treaty of 1858; Art. XIII, British treaty of 1858. 

5 U, S. Foreign Relations, 1900, pp. 394-402. 
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E went one Gata further and deinanded that no eniployee of an. 
American citizen should be arrested either on or off of American premises 
without first notifying the Consul. 

The United States has, at times, in sinter with the other Powers, 
presented claims to the Chinese Government in behalf of the Chinese em- 

ployees of American citizens. During the period of negotiation following: ` 
` the suppression of the Boxer outbreak, the allies joined in a noté to China 
demanding indeminities for the “Chinese who have suffered during the late 
events in person or in property in consequence of their being in the service of 
foreigners.” 5" This provision was incorporated in the final protocol. A 
similar demand was made in connection with the damages arising from the l 
revolution of 1911.58 


; i THE USE OF ARMED FORCES IN CHINA 


3° The display of armed force for the purposes of protection has occurred on 
‘numerous occasions in China as it has in other sometimes turbulent coun- 
- tries. No nation can be criticized from the ethical standpoint for using its 
armed forces in strictly necessary cases. The allied expedition to Peking to 
relieve the besieged legations was a necessary and proper application of force, 
and not only prevented the massacre of the legations, but in so doing saved 
China from the possibility of dismemberment which would have followed 
such a calamity. On the other hand there have been cases where force has 
been used, not as a preventive of damage, but to enforce a claim after the 
injury has been done. In such cases the state which employs the force has 
refused to rely on a discussion of the claims upon their merits and has rather 
chosen to coerce the weaker nation into compliance with its demands.. The 
` action of Germany in Shantung may be cited as a case in point.’ 
The policy of the United States has been to employ naval and land forces 
in cases of necessity only. This has been done in numerous instances. 
-During the first war between China and Great Britain, Commodore Kearney, 
with two vessels, patrolled Chinese waters and afforded protection.to Ameri- 
can interests which were endangered by the anti-foreign feeling.5® In 1874 
about one hundred American Marines were landed at Shanghai for the 
purpose of suppressing a riot directed against the foreigners.’ On several 
occasions war vessels have been sent to cities in which the populace has 
become aroused against foreigners with the hope that the presence of such.a 
vessel might. exercise a restraining influence upon the people and a stimu- 
lating one upon the officials. This was the case in Foochow in-1878," in 


s Westel W, Willoughby, Foreign Rights and I nterest in China, Baltimore, 1920, p. 65. _ 

87 U. S. Foreign Relations, 1901, Appendix, p. 59. 
* 38 [bid., 1913, p. 207. 

59 See Charles Oscar Paullin, Diplomatic N egotiations of American Ni aval O ficers, Baltimore, 
1912, p. 191. 
` 8° U, 8, Foreign Relations, 1874, pp. 257-74, 

8! Ibid., 1879, p. 188. 
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Canton in 1886,” during the rioting in the earlier stages of the Boxer uprising 
of 1900, during the revolution of 1911," and at the present time the Yangtse 
River is being patrolled on account of the lawlessness and brigandage anime 
from unsettled political conditions.™ 
The use of land forces by the United States has been restricted to the 
purpose of the defense of the legation at Peking by participation in the Allied 
Relief Expedition and by permanent legation guards and troops stationed 
to keep open the communications betwéen Peking and the sea, under the 
protocol of 1901. The Chinese delegation at the Peace Conference at Paris 
in 1919 sought to secure the withdrawal of the legation and railway guards 
from China on the grounds that they are in derogation of the sovereignty of 
China, that they do violence to the sense of pride of the Chinese people, that 
they give rise to quarrels between the troops of the different Powers and tha’ 
the necessity for their presence has ceased to exist. All of these argument. 
_may be admitted excepting the latter. It is not easy to efface the memory oi 
the harrowing events of 1900, especially at a time when respect for law and 
authority seems to be at a low ebb in China. The Powers will accordingly be 
slow to see the force of China’s argument; and in this respect, as in others, 
the recognition of the full international rights of the Chinese people will 
wait upon a restoration of political authority in domestic affairs. 


CONCLUSION: OUR DISTINCTIVE. POLICY 


The policy of the United States in demanding a strict accounting from 
China has been in harmony with the course of action taken by the other 
Powers so far as the necessity. of protection is concerned. But when the 
demands of other western nations have gone beyond the needs of safety for 
their nationals and have become the pretext for political and economic | 
-aggression the United States has stood aloof. It is precisely at this point 
. that our policy has become distinctive. On several occasions our diplomats -. 
at Peking have been under the necessity, sometimes an embarrassing one, of 
informing their colleagues that the United States must pursue a solitary and 
. pacific course. 

-A few illustrations may serve to set forth this contrast clearly. Great 
Britain, after her first war with China, obtained the cession of Hongkong in 


_8Y. S. Foreign Relations, 1886, p. 78. 63 Tbid., 1900, pp. 94, 110, 114. ~ 

6t Report of the Secretary of the Navy, 1912, p. 14. - 

s The use of naval forces by the United States has been dictated by a patie of non- 
intervention excepting where protection has been necessary. However, there have been 
two instances in which we have stepped beyond this line and have made a show of naval 
strength to influence the action of Chinese officials in minor matters. See U. S. Foreign 
Relations, 1874, pp. 274-97, and 1886; p. 74. . 

8 The matter of armed forces was taken up at the recent Washington Conference oe a 
resolution was passed looking toward the withdrawal by the Powers of their armed forces 
which are stationed in China without the authority of any treaty or agreement; This does 
not affect the United States as our troops are placed there under agreement. : 
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addition to an "indemnity which ‘included an item of °$6,000,000 for, the 


` destruction of opium, which had been illegally held by British subjects. 


France has claimed the right to protect Roman Catholics in the Far East and 
has used this claim to advance her political aims. French Indo-China came 
as a result of this policy. .On one occasion when French missionaries were - 
injured in-Szechwan a demand was made for mining rights in six districts in 
that province, and, when a French missionary was murdered in Kwangsi, a 


“railroad concession was secured from Pakhoi to Nanning. Germany found 


an opportunity to obtain a foothold in the Far East when two German 
missionaries were murdered in Shantung. A force of marines was landed at ` 


Tsingtao and a naval expedition was sent from Germany. The lease of - 
~- Kiaochow Bay and important. railway and mining concessions followed. 


Russia had aims in Manchuria when at the time of the Boxer uprising she ` 
ushed troops into that region to protect Russian subjects and their interests. 
Chere is. little question but that Manchuria would have passed to Russia 
shortly afterward had not Japan checked the Russian territorial ambition. 


Japanese troops have been maintained in numerous districts of China for the 


purpose of protecting the Japanese, and the presence of these troops has been . 
an important advantage during diplomatic controversies between the two 
governments. Each one of these nations mentioned has come into the pos- 
session of Chinese territory, each has obtained a lease of territory and each 


“has claimed an economic monopoly in at least one‘sphere of interest. 


For our part it needs only to be said that the United States has neither 
come into the possession of Chinese territory, obtained a lease or claimed a 
sphere of interest. The guiding principle of American diplomacy was 
summarized -in a telegram sent by Secretary Hay to Minister Conger at ` 
Peking in the heat of the Boxer uprising: “We have no policy in China 
except to protect with energy American interests and especially American 
citizens and the legation.” ®” 


8 U, S. Foreign Relations, 1900, p. 148. 
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THE SUPREME COURT DECISION IN THE SHIP LIQUOR CASES 


This decision has interest for students of our international relations. It 
involves a construction of the Eighteenth Amendment and of the Volstead ° 
Act, passed by Congress to enforce that Amendment. 

Briefly stated, it denies to all vessels entering the territorial waters of the 
United States, whether foreign or domestic, the right to bring ship stores of 
intoxicating liquor for beverage purposes, even under seal. 

On the other hand it declares that the Amendment and Act do not apply 
by their terms to American ships on the high seas. So that in effect it place: 
both foreign and domestic ships in the American trade on equal terms as 
regards liquor rations. 

It is a strict construction of the language of the Amendment and the Act. 
Congress makes laws; the courts interpret them, declare what their language 
means. Whether Congress intended what the court declares it to have 
enacted remains to be seen. It may explicitly extend the Prohibition Law 
to American vessels on the high seas. Or realizing its injustice and hard- 
ship, if applied to foreign ships in our waters, Congress may relax the law 
and permit ship stores and liquor freights to be brought into our ports if 
under seal or in bond. Meanwhile comment upon the decision, at least 
upon some features of it, may be of interest to the readers of this JOURNAL. 

The cases came, on appeal from a decision of the District Court, asking 
an injunction against the application to both foreign and domestic vessels 
of the National Prohibition Act, as interpreted by that court. 

The question was twofold: 

(1) Were ship stores of liquor so much a part of the equipment of a ship 
that their bringing into the waters of the United States did not mean im- 
portation in the intent and language of the Act, they not being removed from 
the ship or sold while in port. To this the court answered, No. 

(2) The Amendment prohibited “the manufacture, sale or transportation 
of intoxicating liquors within, the importation thereof into, or the exporta- 
tion thereof from the United States and all territory subject to the jurisdic- 
tion thereof for beverage purposes.” Did this cover American ships on the 
high seas? The court again said, No. 

To the contention that a merchant ship is a part of the territory of the 
country whose flag she flies when at sea, the court replied that this is a 
“figure of speech, a metaphor.” . 

It defined territorial waters as ‘‘the ports, harbors, bays and other en- 
closed arms of the sea along its coast and a marginal belt of the sea extending 
from its coast line outward a marine league, or three geographic miles.” 

504 


~ 


EDITORIAL COMMENT l 505 


In commenting upon this decision the writer calls attention to certain 
points, some of them trifling, some of importance. 

One of the trifles is the limitation of the prohibition in both the Amend- 
ment and the enforcing Act to intoxicating liquor as a beverage. For me- 
dicinal purposes and for use in cooking, therefore, the prohibition does not 
lie. Brandy, rum and various wines, are extensively used in cooking. If, 
now, administrative zeal extends its prohibition of intoxicants for beverage 
purposes to intoxicants for medicinal or cooking purposes, such act could be 
and probably would be resented by the foreign Power to whose ships it w s 
applied. 

Another is the possibility of establishing a floating supply depot of intoxi- 
cants outside the three-mile limit, or at least outside the territorial waters 

the United States, where all ships traversing the high seas could stock up 
Ve outset of the east bound voyage. This would appear to be permitted 

the language of the Act as interpreted by the court. But such an evasion 
pt the intent of the Act would be so palpable and so undignified as not to be 
thinkable in the case of reputable companies. 

A matter of greater importance is the conflict of laws which results from 
the Act. If the jurisdiction in our ports over all ships is exclusive and 
absolute, the same must be true of the jurisdiction of foreign laws over all 
ships in foreign ports. The court says as to sea stores of liquor, on a ship, 
“By the laws of all the ports at which the ships touch this is permitted and 
by the laws of some it is required.” If, now, owing to the operation of our 
law, ships eastward bound in the American trade are unable to comply with 
this requirement, there is introduced a conflict between the laws of the 
respective countries which is certain to lead to confusion and may induce 
friction. 

One satisfactory feature of the decision is its explicit acceptance of the 
three-mile limit from the coast line as the limit of the territorial waters of a 
state. Its language is as follows: “It now is settled in the United States 
and recognized elsewhere, that the territory subject to its jurisdiction in- 
cludes the land areas under its dominion and control, the ports, harbors, 
bays, and other enclosed arms of the sea along its coast and a marginal belt 
of the sea extending from the coast line outward a marine league, or three 
geographic miles.” 

The risk of retaliation is a matter to be touched upon. The application 
of the Prohibition Act to several countries is a disaster. To Germany, 
‘France, Italy, and to a less extent to Great Britain, the loss of a market of 
importance for their liquid products on grounds which to them are inexpli- 
cable is an exasperation as well as an economic loss. They have become 
debtor countries, yet one means of paying their debts is cut off. When to 
this is added an interference with national usages and diet on their ships in 
our waters, it does not require much imagination to picture a state of mind 
which would seek retaliation. This could take a variety of forms, such as 
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an export tax upon articles sent here which we need but do not adequately 
produce; or an entrance or residence tax updn American travellers; or more 
probably exasperating regulations affecting our vessels in foreign ports. 
Such action must lead to retaliatory action in turn and our foreign relations - 
will be thrown out of gear. i 

Mr. Justice Sutherland, -in his dissenting opinion, mentions another 
possible source of friction. “Moreover the Eighteenth Amendment, it must 
not be forgotten, confers concurrent power of enforcement upon the several 
States, and it follows that if the general Government possesses the power 
claimed for it under that Amendment, the several States, within their re- 
spective boundaries, possess the same power. It does not seem possible 
to me that Congress, in submitting the Amendment or the several States. 
in adopting it, could have intended to vest in the various seaboard States 
power so intimately connected with our foreign relations and whose =| 
might result in international confusion and embarrassment.” 

This apprehenson of international friction, as likely to be caused by the 
‘Amendment and the Act as interpreted by the Supreme Court, is not a mere! 
academic fancy, it is being rapidly realized. It seems to the writer de- 
. plorable that unnecessary causes of difference in our foreign relations should 
be thus given. They are unnecessary because, under proper safeguard, sea 
stores sealed in port, can do no possible harm to the principle of temperance. 

How- can such differences be avoided! In two ways only; by a less narrow 
judicial construction or by remedial legislation. The first is now unhappily 
out of the question. Justice Sutherland, in the dissenting opinion already 
quoted, had shown the way. He said: P 

The general rule of international law is that a foreign ship i is so far 
identified with the country to which it belongs that its internal affairs, 
whose effect is confined to the ship, ordinarily are not subjected to 
interference at the hands of another state in whose ports it is temporarily. 
present. . . . Wich great deference to the contrary conclusion of 
the Court, due regard for the principles of international comity which 
exist between friendly nations, forbids the construction of the Eight- 
eenth Amendment and of the Act which the present decision advances. 
: Interference with the purely internal affairs of a foreign ship 
is of so delicate a nature, so full of possibilities of international mis- 
understandings and so likely to invite retaliation that an affirmative- 
conclusion in respect thereof should rest upon nothing less than the 
clearly expressed intention of Congress to that effect, and this I am 

* unable to find in the legislation here under review. 


To the writer this seems good law and good sense. The courtesy and 
consideration due from one state to another make it improbable that Con- 
gress could have intended what the majority of the court says it enacted. 
If it did intend thus to violate the comity of nations, it should have so 
expressed itself that no shadow of doubt remained as to its meaning. 

Moreover, when a ship of one country visits the port of another, its . 
internal regulations govern it unless there is distinct law to the contrary, in - 
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which case due notice should be given. This was the view of the American 
_ Secretary of State in the Plimsoll load line rule of 1876, when applied to 
vessels of his country. Mr. Fish wrote “that the right to impose penalties 
m the-master or owner of an American vessel, sailing from a port of the 
United States, for the manner in which the cargo was laden or stored, was 
of so doubtful a character that however wise or beneficent the intent of the 
Act might be, the Goverriment of the United States cannot but invite the 
attention of Her Majesty’s Government thereto, before further steps are 
‘aken in Great Britain to enforce obedience to the law in these particular 
sases, and before any steps are taken toward the enforcement of fines in 
these or similar cases.’ 

And this was after notice of the enforcement of the Plimsoll rule had been 
given by: Sir Edward Thornton. 

Such a drastic change from the usage of many years, based upon domestic 
egislation, warrants, even demands, negotiation between interested Powers 
to soften or at least explain the new rules. 

The Supreme Court might have declared that sea stores of liquor on a 
foreign ship in American waters were not imported because not to be mixed 
with the stock in trade of the country, not to be sold or severed from the 
ship, but kept under seal. Or it might have declared that the application 
of the Prohibition Law to foreign ships in American waters was so doubtful . 
that the comity of nations forbade such application without further legisla- 
tion. But this line of. argument and of construction did not appeal to the 
majority of the court. There remains therefore Congressional action as 
the only remedy. i 

To promote good will between states, to avoid friction between states, 
with no sacrifice of a national principle, it appears #0 the writer that Congress 
by supplementary legislation should declare that it is no violation of the 
Volstead Act for foreign ships in American waters to retain their sea ratarea 
of liquor if placed under seal. 

T. S. WooLsEY. 


FOREIGN LANGUAGE TEACHING IN THE UNITED STATES 


The Supreme Court of the United States has recently been obliged to pass 
upon the question of teaching foreign languages to children of tender years. 
The first and leading case to be decided by that august tribunal is Meyer v. 
the State of Nebraska, in which an instructor in the Zion Parochial School, a 
Lutheran institution, had been convicted for unlawfully teaching “the sub- 
ject of reading in the German language” to a child who had not passed the. 
eighth grade. 

There was no doubt that the instructor had violated the provisions of a 
lawrelating to the teaching of foreign languages in the State of Nebraska, 
approved April 9, 1919. The question before the Supreme ee was 
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whether a conviction of a State court for the violation of this act was void, 
as inconsistent with the Fourteenth Amendment to the Constitution of the 
United States providing that “No State shall . . . deprive any person 
of life, liberty, or property, without due process of law”. The offence was a 
misdemeanor involving a fine of not less than $25.00 nor more than $100.00, 
or imprisonment in the county jail for a period not exceeding thirty days for 
each violation of the law. 

The crime for which the defendant was convicted consisted, it appears, 
in “the direct and intentional teaching”, by means of a collection of Biblical 
stories, “of the German language as a distinct subject to a child who had not 
passed the eighth grade.” 

There was apparently no objection to the Biblical stories as such, and no 
charge that the foreign language was being used in order to corrupt the infant 
mind by the material used for instruction. The crime consisted singly an 
solely in the fact that the German language was being taught. 

Old-fashioned people would think it a good thing to have children taught) 
Biblical stories, in any language, native or foreign, although they had not 
successfully passed the eigkth grade. Such people believe, misguidedly no 
doubt, that although the stories might not help little children to pass this 

‘grade, lessons from the Bible might help them to be better citizens of these 
United States. 

It does not appear that the State has gone so far as to proscribe Bibkeal 
stories. However, if they are to be learned, it must be in the English lan- 
guage; otherwise the infant mind may be corrupted and the State must step 
in to prevent this at all hazards. 

Something might be said Zor the statute if it were limited to public schools 
supported by the funds of the State. But the law includes private, de- 
nominational and parochial schools. It apparently means that instruction 
“in any language other than the English language” is so fraught with injury 
to the State that no money can be expended by the citizens or residents of 
the State even for a private, denominational or parochial school supported 
by their contributions, although the subject-matter of instruction might be 
Biblical stories, the Constitution of the United States, or even the interesting 
little legend of George Washington and the cherry tree. It does not appear 
that the State of Nebraska is opposed to foreign languages as such; Latin, 
Greek and Hebrew are not included within the prohibition, “but German, 
French, Spanish, Italian and every other alien speech are within the ban.” 
The living languages may be taught to children who have passed the eighth 
grade, apparently on the theory that when they have reached that mature 
age they will be less able to learn the living languages than before. But 
even then, to quote the exact language of the statute, “a certificate of gradu- 
ation issued by the county superintendent of the county in which the child 
resides” is necessary. It would seem that this provision makes the parochial 
school, of whatever denomination, subject to the supervision of the county 
superintendent. Private in name and support, it becomes public in fact. 
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Of course, we all wish “that the English language should be and become 
he mother tongue of all children reared in this State” and out of it; and there 
s no allegation that the English language is dying out in any portion of this 
‘ontinent where it has once been spoken. There is, however, a very great 
langer that the alleged right to regulate the teaching of languages may affect 
hat most priceless of all blessings, the freedom of thought. Democracy 
ias in its triumphant march overthrown the individual despot, but undue 
nterference with individual liberty is none the less reprehensible if it be the 
ict of a majority. The interests of the many must, indeed, prevail over the 
nterests of the few, but the line is to be drawn somewhere; otherwise the 
lemos instead of Louis XIV will say, “L'État c'est moi.” . 

Where the line should be drawn can best be determined in the individual 
ase. It wasin this instance, the Supreme Court holding unanimously that 
the Legislature of the State of Nebraska had interfered “with the calling of 
nodern language teachers, with the opportunities of pupils to acquire knowl- 
dge, and with the power of parents to control the education of their own.” 
Some light is thrown upon the line to be drawn between an all-powerful State 
ind a powerless individual by the opinion of Mr. Justice McReynolds, 
speaking for the Court: 


That the State may do much, go very far, indeed, in order to improve 
the quality of its citizens, physically, mentally and morally, is clear; but 
the individual has certain fundamental rights which must be respected. 
The protection of the Constitution extends to all, to those who speak 
other languages as well as to those born with English on the tongue. 
Perhaps it would be highly advantagebdus if all had ready understanding 
of our ordinary speech, but this cannot be coerced by methods which 
conflict with the Constitution—a desirable end cannot be promoted 
by prohibited means. 


We may agree with a general assertion, indeed most of us do. The diffi- 
sulty arises when we attempt to translate it into a concrete fact. Mr. 
Justice McReynolds evidently felt this difficulty and he met it squarely: 


For the welfare of his Ideal Commonwealth, Plato suggested a law 
which should provide: “ That the wives of our guardians are to be com- 
mon, and their children are to be common, and no parent is to know his 
own child, nor any child his parent. . . . The proper officers will 
take the offspring of the good parents to the pen or fold, and there they 
will deposit them with certain nurses who dwell in a separate quarter; 
but the offspring of the inferior, or of the better when they chance to be 
deformed, will be put away in some mysterious, unknown place, as they 
should be.” In order to submerge the individual and develop ideal 
citizens, Sparta assembled the males at seven into barracks and in- 
trusted their subsequent education and training to official guardians. 
Although such measures have been deliberately approved by men of 
great genius their ideas touching the relation between individual and 
state were wholly different from those upon which our institutions 
rest; and it hardly will be affirmed that any Legislature could impose 
such restrictions upon the people of a State without Some violence to 
both letter and spirit of the Constitution. i 
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This is sound doctrine; it is declared to be sound law by the decision of the 
Supreme Court in the case of Meyer v. Nebraska, decided on June 4, 1923. 
It-is refreshing to find, in these busy days when the hum of the factory 
deadens the voice of the spirit, that a Justice of the Supreme Court of the 
United States quotes Plato and « the glory that was Greece”, even although 
it be-in warning. : 
James Brown Scorr. 


THE CANCELLATION OF THE LANSING-ISHII AGREEMENT 


On April 14, 1923, there was an exchange of notes between Secretary of 
State Hughes, on behalf of the United States, and Ambassador Hanihara, 
on behalf of the Empire of Japan. These notes are official statements of 
conferences between the Governments of the respective countries, of the 
results reached in these conferences, and they are shorter than summaries. 

.Secretary Hughes thus wrote to Mr. Hanihara: 


I have the honor to communicate to your Excellency my under- 
standing of the views developed by the discussions which I have 
recently had with your Embassy in reference to the status of the. 
Lansing-Ishii exchange of notes of November 2, 1917. - 

.The discussions between the two Governments have disclosed an 
identity of view and, in the light of the understandings arrived at by 
the Washington Conference on the Limitation of Armament, the 
American and Japanese Governments are agreed to consider the Lan- 
‘sing-Ishii correspondence of-November 2, 1917, as cancelled and of no 

- further force or effect. 
I shall be glad to have your confirmation of the accord thus reached. 


On the same date Ambassador Hanihara wrote to Secretary Hughes: : 


I have the honor to acknowledge the receipt of your note of today’s 
date, communicating to me your understanding of the views developed 
“by the discussions which you have recently had with this Embassy in 
reference to the status of the Ishii-Lansing exchange of notes of Novem- 
‘ber 2, 1917. 

I am happy to be able to confirm to you, under instructions from 
my Government, your understanding of the views thus developed, as 
set forth in the following terms: 

The discussions between the two Governments have disclosed an 
identity of view and, in the light of the understandings arrived at by 
the Washington Conference on the Limitation of Armament, the Jap- 
anese and American Governments are agreed to consider the Ishii- 
Lansing correspondence of November 2, 1917, as cancelled and of no 
further force or effect. $ _ 


What is the Lansing-Ishii correspondence which was thus formally de- 
clared by the two Governments “as cancelled and of no further force or 
effect”? The notes were gentlemen’s agreements. Their purpose was 


1 U., S. Treaty Series, No. 667. 


EDITORIAL COMMENT l 511 


“to silence mischievous reports” concerning the attitude of Japan toward 
China. The two Governments recognized that “territorial propinquity 
creates special relations between countries.” The rights which the United 
States would, therefore, have in China would be general interests, those 
of Japan special interests “particularly in the part to which her possessions 
are contiguous”. The United States accepted, however, “the repeated 
assurances of the Imperial Japanese Government that “territorial pro- 
pinquity”’ did not give that country a right to interfere with interests 
which the United States and other foreign countries had acquired through 
treaties with China. Both Governments disclaimed “any purpose to in- 
fringe in any way the independence or territorial integrity of China”, and 
they declared their adherence to the “principle of the so-called ‘Open 
Door’ or equal opportunity for commerce and industry of China”: Not 
only did they thus pledge themselves, but’ they expressed themselves 
opposed to the acquisition of any rights by foreign governments which 
would in any way effect the territorial integrity of China, or the equal rights 
of other nations. . 

These notes, it is to be borne in mind, were dated the second of November, 
1917. The “mischievous reports”, which the notes were intended to end, 
related to intentions attributed to Japan, of acquiring interests in China in- 
consistent with the independence of that country, and the rights of others, 
more specifically, it is believed, to the rights and interests which Japan had 
obtained from China in the so-called “‘Twenty-One Demands” conceded in 
consequence of the Japanese ultimatum of May 7, 1915. Against these 
agreements the United States protested on May 11, 1915, stating both to — 
China and Japan, that it could not recognize any agreements between the 
countries which would impair the treaty rights of the United States, or the 
territorial integrity of China, or the policy of the “Open Door”. 

The Lansing-Ishii correspondence, however, failed in its purpose, inas- 
much as it appeared that at the time of the exchange of the notes the United 
States were unaware of certain transactions which had taken place, between 
Japan and other Powers. It is difficult to comment upon them. It is 
better to quote them. 

Under date of February 16; 1917, the British Embassy stated in writing 
to the Japanese Minister of Foreign Affairs: 


His Britannic Majesty’s Government accede with pleasure to request 
of the Japanese Government for an assurance that they will support 
Japan’s claims in regard to the disposal of Germany’s rights in Shantung 
and possessions in the islands north of the equator on the occasion of 
the Peace Conference; it being understood that the Japanese Govern- 
ment will in the eventual peace settlement treat in the same spirit 
Great Britain’s claims to the German islands south of the equator. 


2 Pamphlet No. 42, Division of International, Carnegie Endowment for International 
Peace, p. 82. : ; ‘ 
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Assurances to the same effect were given by Russia on the 20th of Febru- . 
ary; by France on the first of March, and by Italy more informally, that 
“the Italian Government had no objection regarding the matter.” 

In pursuance of these “secret agreements, secretly arrived at” and which, 
-according to President Wilson and Secretary of State Lansing, were never 
communicated to the Government of the United States, the interests of 
Germany in Shantung were ceded to Japan by Articles 156 to 158 of the 
Treaty of Versailles, signed June 28, 1919. The United States did not. 
ratify this treaty. 

‘Secretary of State Hughes very properly took advantage of the Conference 
on the Limitation of Armament held in the City of Washington November 
12, 1921 to February 6, 1922, to negotiate a treaty relating to the principles 
and policies to be followed in matters concerning China, the first two 

-articles of which are: 


Art. 1. The contracting Powers, other than China, agree: 

(1) To respect the sovereignty, the independence, and the territorial 
and administrative integrity of China; 

(2) To provide the fullest and most unembarrassed opportunity to, 
China to develop and maintain for herself an effective and stable 
government; 

. (8) To use their influence för the purpose of -effectually establishing 
and maintaining the principle of equal opportunity for the commerce 
and industry of all nations throughout the territory of China; 

(4) To refrain from taking advantage of conditions in China in order 
to seek special rights or privileges which would abridge the rights of 

` subjects or citizens of friendly states, and from countenancing action 
inimical to the security of such States. 


Art. 2. The contracting Powers agree not to enter into any treaty, 
agreement, arrangement, or understanding, either with one another, or, . 
individually or collectively, with any Power or Powers, which would 
infringe or impair the principles stated in Article I.3 


The parties to this treaty were the United States of America, Belgium, 
the British Empire, France, China, Japan, Italy, The Netherlands and 
Portugal. Under the auspices of the Conference and under the personal 
good offices of Secretary Hughes and Mr. Balfour, a treaty was signed on 
February 4, 1922, between Japan and China, for the settlement of outstand- 
ing questions relative to Shantung. This treaty which has since been 
ratified by both China and Japan, and has been put into effect, abrogated 
. the secret treaties—secretly arrived at—by conveying to China the interests 
of Japan in Shantung. These two treaties—the Nine-Power Treaty, and 
the treaty between China and Japan,—deprived the Lansing-Ishii treaty of 
any force or effect which it may have had. However, it was better to cancel 
it, which Secretary of State Hughes and Ambassador Hanihara did on April 
14, 1928. 

James Brown Scorr. 


3 Senate Document, No. 125, 67 Cong., 2d. sess.. Reprinted in SurpLement to this 
fournat, Vol. 16, No. 2, April, 1922, pp. 66-67. 
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THE PAYMENT OF THE COSTS OF THE AMERICAN ARMY OF OCCUPATION 
ON THE RHINE 


There was signed at Paris on May 25, 1923 an agreement between the 
Governments of Great Britain, France, Italy, and Belgium, of the one part, 
and the United States of America, of the other part, for the reimbursement 
of the costs of the American army of occupation maintained on the Rhine 
from the date of the armistice on November 11, 1918 until January 27, 1923. 

In view of the cireumstances under which the American army occupied 
a portion of the Rhineland and remained there for over four years, an 
explanation of the reasons for the negotiation of the agreement of May 25 
will be appropriate. 

Article 5 of the armistice convention of November 11, 1918 provided that 
the German armies should evacuate the territories on the left bank of the 
Rhine and that these territories ‘shall be administered by the local author- 
ities under the control of the Allied and United States armies of occupation”’. 
Article 9 of the armistice convention provided that “the maintenance of the 
troops of occupation in the Rhineland (excluding Alsace-Lorraine) shall be 
defrayed by the German Government”. 

Article 249 of the Treaty of Versailles provides that “there shall be paid 
by the German Government the total cost of all armies of the Allied and 
Associated Governments in occupied German territory from the date of the 
signature of the armistice of November 11, 1918,” and by Article 251 of the 
same treaty “the costs of the armies of occupation as defined under Article 
249 during the armistice and its extensions” and “after the coming into 
force of the present treaty” were given priority of payment in the appor- 
tionment of reparations and all other costs arising under the treaty, which, 
by Article 248 were made a first charge upon all the assets and revenues of 
the German Empire and its constituent states. 

In March, 1922 there was held in Paris a meeting of the Finance Ministers 
of Belgium, France, Italy, Great Britain and Japan to settle various ques- 
tions raised in dealing with the distribution of Germany’s payments. On 
the 11th of that month the Finance Ministers signed an agreement appor- 
tioning among themselves the payments made by Germany in 1921 and the 
payments to be made by Germany for the year commencing May 1, 1922.2 
No provision was made in these apportionments for any payments on 
account of the costs of the American army of occupation and the United 
States was, so to speak, left to whistle for its share. When the intention of 
the Finance Ministers to ignore the American costs became known, the 
American unofficial observer on the Reparation Commission reminded them 
of America’s bill, but the only effect of the reminder was the insertion of an 


1 See text of “Conditions of an Armistice with Germany”’, printed in SupPLEMENT to this 
JournaL, Vol. 13, p. 97. f 
2 Printed in Suprtemant to this JOURNAL, Vol. 16, p. 229. 
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article at the end of the agreement stating that “the present agreement is - 


-- made subject to any rights of the United States of America”, which cannot 


- be interpreted as an unqualified admission that the United States had any y 
rights at all. 

When the action of the Finance Ministers at Paris became known to the ` 
State Department at Washington, Secretary of State Hughes promptly 
addressed identic communications to the Governments of Belgium, Great 
Britain, France, Italy and Japan, setting forth the right of the United 
` States to be paid, upon an equal footing with them, the actual cost of its’. 
„army of occupation, which the Secretary stated had been repeatedly set 
forth. The Secretary of State called attention to certain antecedents of 
the Paris agreement of March 11, 1922 as follows: 


In November, 1921, “the commission appointed by the Supreme 
Council to give its opinion on the expenses of the armies of occupation 
made its report, dealing with the army costs since May 1, 1921. This” 

included calculations with respect to the American army, and its actual - 
costs since that date were included in the proposed provision for pay- 
ment pari passu with the other Powers. 

It had been supposed that this report to the Supreme Council would 
be referred to the Conference of Ambassadors and would pave the way 
for suitable action with respect to the American army costs both current 
and accumulated. It was with surprise that the Government of the 
United States recently learned that negotiations, in connection with 
and following the meeting at Cannes in January last, apparently con- 
templated the substitution for the recommendation of the Army Costs: 
Commission of other arrangements which would ignore American army 

-~ costs altogether, although estimates both for army costs and reparations 
were being made on the basis of the entire capacity of the German Gov- 
ernment to pay. When it came to the notice of this Government that 
it was proposed at the meeting of the Finance Ministers, to convene at 
Paris on March 8, definitely to assign the greater portion of the amount ` 
heretofore paid in cash by Germany, and not yet finally allocated, to the 
payment of army costs without making any provision for those of the 
American army, it was deemed advisable again to direct attention to 
the position of the United States. 


- The reasons for the Allied attitude of ignoring the American claim for 
the reimbursement of the costs of its army of occupation in Germany have 
not been officially disclosed. The State Department’s identic note states 
“it is understood that it has been suggested that there are technical dif- 
culties which stand in the way of its recognition”, which difficulties the 
Department assumed “would be based. upon the fact that the United States 
‘has not ratified the Treaty of Versailles”. In answer to this objection, the 
_ Secretary pointed out ‘that Germany has explicitly consented ‘to the 
priority of payment of the cost of the American army of occupation not- 
withstanding the fact that the Treaty of Versailles has not been ratified by 
the United States” and hence that any technical objection on this ground ' 


$ See the Department’s press notice issued March 22, 1922. 
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“would necessarily rest, not upon any action or lack of action on the part of 
Germany, but solely upon the refusal of the Governments of the Allied 
Powers themselves to permit the discharge of an admittedly equitable claim 
and thus to seek to maintain in their behalf exclusively a first charge upon _ 
all the assets and revenues of the German Empire and its constituent states 
for demands exhausting the full capacity of the German Government to 
pay. 4 

The Government of the United States in the same note expressed the 
belief that the right to the payment of its army costs on an equal footing 
with the Allied Powers was in no way affected by the American refusal to 
ratify the Treaty of Versailles which, it pointed out, went into effect upon 
ratification by Germany and three of the principal Allied Powers and made 
specific provision, as above quoted, for the payment of the cost of all armies 
of occupation. 

It might further have been pointed out by the State Depditident that, 
aside from the technical question of the effect of the failure of the United 
States to ratify the Treaty of Versailles upon its right to collect the costs of 
its army of occupation, these armies of occupation were in Germany by 
virtue of the armistice of November 11, 1918 which, as above quoted, 
provided in Article 9 thereof that the costs of maintenance shall be defrayed 
by the German Government, and this article is a portion of the armistice 
agreement which was specifically continued in force by Article 212 of the 
Treaty of Versailles. 

Secretary Hughes reminded the Allied Governments of the fact that 
“the Government of the United States has repeatedly and earnestly been 
solicited not to withdraw its army of occupation”. Such solicitations by 
the Allies would in equity estop them from denying the American right to 
- reimbursement upon the same terms as the other occupying governments 
regardless of any technical objections that might be raised to the contrary. 

The Foreign Offices no doubt took note of the public resentment in the _ 
United States at-this cavalier treatment of the American bill and the 
resulting suggestions for the immediate withdrawal of the American forces 
from Germany, for they hastened to assure the Secretary of State that their 
governments were not disposed to question the Ameriean claim. On Novem- 
ber 8, 1922 the Governments of Great Britain, France and Italy invited the 
United States Government to send a representative to meet Allied delegates 
in Paris in order to arrive at a solution of the question satisfactory to all 
parties concerned. The invitation was accepted by the Government of 
the United States and Mr. Eliot Wadsworth, Assistant Secretary of the 
Treasury, was designated as its representative. The negotiations resulted 
in the signature of the agreement on May 25, 1923. 


4 The treaty between the United States and Germany of August 25, 1921 provided that 
the United States shall have and enjoy the rights and advantages stipulated for the benefit 
of the United States in the Treaty of Versailles notwithstanding the fact that the treaty has 
not been ratified by the United States. 
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The agreement is necessarily a complicated one because of the intricate 
machinery which it has been found necessary to establish to collect repara- 
tions from Germany through various channels. The effect of the agreement 
is that the United States has waived for the present its right of priority of 
payment of the costs of its army of occupation pari passu with the Allied 
Governments, but the said costs are to have priority, with certain excep- 
‘tions, over the payment of general reparation costs to the Allies which, by 
Article 251 of the Treaty of Versailles, rank next in priority to the payment 
of the costs of the armies of occupation. The following synopsis of the 

agreement was made public by the State Department on May 25, 19238: 


The net amount due to the United States on army cost account is to 
be reckoned by- taking the American figures of total gross costs and 
deducting first, the value of paper marks requisitioned by the American 
army in Germany, and, second, the value of the material abandoned by 
Germany and coming into the hands of the American army when the 
American troops were marching into Germany following the Armistice 
of November 11, 1918. Final figures of the total cost are not yet 
available, since the final accounts of the American army of occupation 
have not been made up, but according to figures supplied by the War 
Department the total gross cost up to January 31, 1923, was $292,- 
319,858.03, and, deducting $36,775,047.50, which represents the value 
in paper marks requisitioned up to the above date, the net balance due to 
the United States as of January 31, 1923, is $255,544,810.53. From 
this latter figure is to be deducted the value of the Armistice material, 
as above stated, but no definite value has as yet been placed upon this 
material. The agreement just signed provides that the value of this 
material shall be fixed by agreement between the Government of the 
United States and the Reparation Commission. 

It is provided in substance that the amount due to the United States 
shall be paid in twelve annual yearly installments out of future cash 
payments credited to Germany. It may be estimated roughly that 

-the annuities will amount to approximately $20,000,000 yearly. Until 
the end of 1926 the annuities are to constitute a first charge on payments 
credited to Germany’s reparation account,’ excepting deliveries in 
kind, the proceeds of the British Reparation Recovery Act, or similar 
legislation, and the value of transfers and cessions of property under 
the Treaty of Versailles; after January 1, 1927, in case payments of the 
foregoing character placed to the credit of the Reparation account 
should prove to be insufficient, the annuities due to this Government 
shall in addition constitute a first charge on all payments placed to the 
credit of army of occupation account excluding requisitions of paper 

_ marks by the Allied armies of occupation. 

Until the end of 1926 the annuities due to the United States constitute 


5 The “reparation” account of Germany includes all payments in cash or kind which are 
devoted to making good the damages for which the Allies have claimed compensation from 
Germany in accordance with the terms of the Treaty of Versailles. Accordingly there are 
excluded from the “reparation” account such items as the cost of the Reparation Com- 


mission, the payments made through the clearing offices, and the cost of the armies of 
occupation. i 
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a lien of 25 per cent of the payments made by Germany, as defined 
above. It is provided that the sum to be remitted to the American 
Government up to the end of 1926 is not to exceed 50 per cent of the 
total balance paid in cash by Germany in the course of the year in 
question on reparation account, and any deficits resulting from this 
provision shall be charged against the payments in cash made by Ger- 
many in the course of the following years up to and including 1926. 

One-eighth of any deficits that may be due to the United States at the- 
beginning of 1927 is to be added to each of the payments to be made in 
the course of the years 1927-34 inclusive. Beginning with 1927 the 
annuities due to the United States constitute a first charge to the extent 
of 100 per cent on payments by Germany (with the exceptions above 
enumerated) placed to the credit both of reparation and army cost 
accounts. ~ 

In case after 1926 there should still be deficits, the amount thereof 
will bear simple interest at 44 per cent and is to'be liquidated with 
priority out of subsequent cash payments by Germany on army cost 
account. : 

The Allied Governments reserve their rights in any collections in 
occupied territory through the intervention of any Allied authority. 

It is further provided that in case any extraordinary payments should 
be made by Germany by means of the flotation of a loan or otherwise the 
Allied Governments will discuss with the United States the participation 
of this Government in such extraordinary payments. Also, in the event 
of any moratorium being granted to Germany the Allied Governments 
will communicate with the Government of the United States for the 
purpose of reaching an agreement that would not cause any prejudice 
to this Government. 

It is provided in Article V that if the United States should procure any 
dyestuffs, in accordance with the provisions of the Treaty of Versailles, 
or any subsequent agreement, the value of such dyestuffs shall be de- 
ducted from the annuity due to the Government of the United States 
under the present agreement. 

It is provided that, if at the end of 1927, or of any year following the 
arrears due to the United States have reached such an amount as might 
in the judgment of this Government endanger the complete execution 
of the payments within the 12-year period, the Allied Governments, 
upon the request of the Government of the United States and in agree- 
ment with it, will use their best endeavors to make such modifications 
of the agreement as may seem necessary to insure the complete execution 
of the payments within the prescribed period of 12 years. 

It is also provided in Article VI that in case the present agreement 
does not work out satisfactorily, the Government of the United States 
shall have the right of abrogating it. In the event of abrogation, for 
any reason whatsoever, it is provided that each of the respective Gov- 
ernments “reserves the right to maintain all its rights whatsoever may 
be their extent such as each deems them to exist at this date’’. 


GEORGE A. FINCH. 
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THE FIFTH INTERNATIONAL ‘CONFERENCE OF AMERICAN STATES 


A few words of explanation should be prefixed in, order that the Confery 
ences of the American Republics may be properly appreciated. ` 

The friendly relations between the United States and the Latin American . 
countries began at a very early and important period of their common - 
history. The United States was the first nation to recognize their inde- 
pendence, and: President Monroe’s famous message of December 3, 1823, 
exactly a century ago, was designed to, and has in fact, maintained the 
independence of America. Under the Monroe Doctrine the American 
Continent was no loriger to be subject to future colonization by European 
Powers;. the political system of the European Powers, differing from that of 
America, was not to be extended to the American Continent; and any inter- 
position on the part of European Powers for the purpose of oppressing or 
controlling the destiny of any American nation whose independence had been 
recognized by the United States, would be regarded by the United States 
` “as the manifestation of an unfriendly disposition.” 

The American Conferences are designed to bring accredited representa- 
tives of the twenty-one American Republics together to confer on matters 
which they have in common, and without interfering with the domestic or 
foreign relations of any, to reach agreements which are found to be in accord- 
ance with their general interests. The.system of conferences owes its origin 
to a suggestion of the United States, made by Secretary of State Blaine in _ 
1881, for the appointment of an equal number of commissioners from each 
of the American States “for the purpose of considering and discussing the 
methods of preventing war between the nations of America”; and to the 
- invitation of the United States extended by Secretary Bayard, to meet in 
“conference in Washington, in 1889. The invitations were accepted, and the 
first of the series of conferences met in Washington, October 2, 1889—April 

19, 1890, appropriately under the Presidency of its initiator, Mr. Blaine, who 

happened to be Secretary of State again at the time of its meeting. The 

conference was a success. It declared arbitration to be the public law of the 
American Continent. It recommended (and its recommendation was 

adopted) the creation of an International Union of the American Republics. 

The Pan American Bureau was created as the agent of the Union. 

The second conference was held in the City of Mexico, October 22, 1901- 
January 22, 1902, and, among other things, adhered to the conventions and 
declarations of the First Hague Peace Conference of 1899, and expressed a 
desire to adhere to the Pacific Settlement Convention of that conference, 
which could only be done with the consent of the twenty-six signatory 
Powers. This was brought about by Secretary of State Root, and the way 
was Opened for the participation of the twenty-one American Republics i in 
future conferences. 

The third conference met in the city of Rio de Janeiro, July 21—August 
26, 1906. The then Secretary of State of the United States attended in 
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person, in order to show the interest of the United States in the conferences, 
which had by this time demonstrated their usefulness. Of the many im- 
portant measures, two stand out: the reorganization of the Union, and the 
adoption by the conference of a resolution submitting the question of the 
forcible collection of public debts to the Second Hague Peace Conferènce, 
which met the succeeding year and adopted a convention restricting the use 
of force in such occasions—greatly to the benefit and prestige of the Ameri- * 
can Republics. In pursuance of the first mentioned resolution, the nature 
and scope of the Union was enlarged and the International Bureau was 
appropriately changed to the Pan American Union. Headquarters of the 
Union were acquired. The Government of the United States, by an Act 
of Congress, set aside a site between the Potomac and the White House, 
and an American citizen, Mr. Andrew Carnegie, contributed the building 
which now serves as the home of the American Republics. 

The fourth conference took place at Buenos Aires, July 12-August 30, 
1910. The independence of Argentina had been proclaimed in 1810, and - 
the conference therefore met in an atmosphere of celebration. It neverthe- 
less adopted, as did its predecessor, a series of conventions and resolutions 
in the interest of the American Republics. One of the resolutions reor- 
ganized the Union of the American Republics, and the Pan American Union 
is now operating under the provisions of the resolution. 

The fifth Pan American Conference opened át Santiago, Chile, March 
25, 1923, and adjourned May 3, 1923. It was to have met in 1914, and a 
program was prepared, but the World War came instead, and the meeting 
was postponed until such date as the Chilean Government might designate. 

It is too early to appreciate the place which the conference will hold in the 
series, as. the nations represented are not bound by the conventions or. 
resolutions which the delegates may adopt, but by their ratification. 

In all there were sixteen plenary sessions; four conventions signed and ap- 
_ proved and seventy-three resolutions adopted. The first of these conven- 
tions is a continental treaty providing for the settlement of disputes arising 
between the American Republics, by an impartial investigation of the facts 
involved. The method is that of a commission of inquiry, to which are to be 
_ submitted all controversies arising between the American Republics which 
diplomacy has failed to adjust. The commission will, in each instance, be 
composed of five members, all nationals of the American Republics. The re- 
port is to be rendered within a year of the first meeting, and the reports 
are not decisions or awards; they are in the nature of findings, leaving it 
to the respective Republics to take such further action as they may deem 
wise in the premises. The convention follows the general lines of Secretary 
Bryan’s treaties for the advancement of peace and the treaty establishing 
commissions of inquiry, of February, 1923, between the United States and 
the Central American Republics. The distinctive characteristic of this con- 
vention is that American disputes are to be settled by Americans. 
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The second convention deals with trade-marks, and is in fact a revision 
of the convention dealing with this matter adopted at the Fourth American 
Conference at Buenos Aires. The present convention aims to meet the’ 
objections made to the others, and incorporates suggestions which were made 
at Santiago. By complying with the legislation of each of the American , 
countries, trade-marks can be registered. They will be protected and the ` 
_ sovereignty of each country will be observed. 

The third convention deals with uniformity of nomenclature for the 
classification of merchandise. It was presented by the delegates of the 
United States, and provides for the use of the Brussels nomenclature of 1913. 

The fourth convention is for the publicity of customs documents, and 
should be very valuable. Legislation differs in every country, with the 
result that there are in the Americas twenty-one different customs laws, 
regulations and procedure. The convention provides for the publication by 
the Inter-American High Commission of a handbook containing these laws 

_of the twenty-one American Republics. Wisely the conference decided upon 
the suggestion of the delegation of the United States to publish them in an 
abridged form. 

Among the resolutions, the most important appears to be the one provid- 
ing for the reorganization of the Pan American Union. From the official 
statement issued by the Department of State, it appears that the proposed 
changes are: 

(1) The creation of four permanent committees to assist the Pan 
American Union in the study of the following subjects; economic and 
commercial relations between the American States; international 
organization of labor in America; questions of hygiene in the countries 
of the continent; and the development of intellectual cooperation, with 
special reference to cooperation between American universities. 

(2) The redrafting of the article providing for the composition of the 
Governing Board of the Pan American Union, so as to authorize an 
American Republic which may not have a diplomatic representative 
accredited to the Government of the United States, to appoint a special: 
representative on the Governing Board. It was also provided that the 
Chairman of the Governing Board, who has heretofore been ex officio 
ne poten of State of the United States, should be elected by the 

oar 


Among the other resolutions was one recommending measures to diminish 
progressively the consumption of alcoholic liquors, and a series relating to 
-the rights of women. There was also one which if carried out should be of 
much importance. It recommended an examination and revision of the 
various resolutions adopted by the four Pan American Conferences which 
had been previously held. 

It is to be regretted that proposals to limit the land and naval armament 
did not meet with the approval of the Conference. Nevertheless, the seed 
has been sown, and it will surely ripen. 


ie alll 


EDITORIAL COMMENT 521 


The sixth conference is to meet in the city of Habana, in the Republic of 
Cuba, at a date not later than five years from the closing session of the Fifth 
Conference. 

Important as have been the measures adopted by the various conferences, 
the conference itself is the greatest result. Representatives of the Republics 
coming together and meeting in different countries form personal friend- 
ships and see with their own eyes the progress made and the possibilities of 
future advancement. Each is but a link in the binding of the Americas 
more closely together. But Pan Americanism does not wait upon the con- 
ferences. The Union exists in Washington, and its Governing Board, 
composed of the diplomatic representatives of each of the American Re- 
publics, under the chairmanship of a representative of one of the countries, 
meets regularly in Washington during intervals and may consider, in 
special session, matters of personal interest. There is no limit to the good 
which the Union may accomplish if the desire to accomplish it only animate 
the Americas. 


James Brown Scort. 


THE UNITED STATES AND THE PERMANENT COURT OF INTERNATIONAL JUSTICE 


In an address delivered at St. Louis, Missouri, on Thursday, June 21, 
1923, President Harding made a further pronouncement in advocacy of the 
participation of the United States in the Permanent Court of International 
Justice, in which he laid down two conditions which he stated may be 
considered indispensable: “First, that the tribunal be so constituted as to 
appear and to be, in theory and in practice, in form and in substance, beyond 
the shadow of doubt, a world court and not a league court; second, that the 
United States shall occupy a plane of perfect equality with every other 
Power”. 

“There admittedly is a league connection with the world court” , he said, 
and “though I firmly believe we could adhere to the court protocol, with 
becoming reservation, and be free from every possible obligation to the 
league, I would frankly prefer the court’s complete independence of the 
league.” The reservations to which the President referred were those pro- 
posed by the Secretary of State in his letter of February 17, 1923 and trans- 
mitted by the President to the Senate on February 24.1! The reservations 
as drafted by Mr. Hughes are as follows: 

“I. That such adhesion shall not be taken to involve any legal relation on 
the part of the United States to the League of Nations or the assumption of 
any obligations by the United States under the Covenant of the League of 
Nations constituting Part I of the Treaty of Versailles. 


1t The letter of the Secretary of State and the message of the President are printed in the 
last number of this JOURNAL, April, 1923, pages 331-343. 
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_ “IL That the United States shall be permitted to participate through 
. representatives designated for the purpose and upon an equality with the - 
other states members respectively of the Council and Assembly of the 
League of Nations in any and all proceedings of either the Council or the . 
Assembly for the election of judges or deputy judges of the Permanent 
Court of International Justice or for the filling of vacancies. i 

“TIT. That the United States will pay a fair share of the expenses of the 
Court, as determined and appropriated from time to time by the Congress 
_ of the United States. 

“IV. That the statute for the Permanent Court of International Justice ` 
adjoined to the protocol shall not be amended without the consent of the 
United States.” 

- The President’s recommendation of February 24 resulted in a division of 
public opinion into three groups. Opponents of the League of Nations 
-characterize it as an attempt to get the United States into the League 
“through the back door;” advocates of the League proclaim American 
participation in the court as a first step toward joining the League of Na- 
tions; while a third group hold that the court is a separate tribunal entirely 
independent in its judicial functions from the political organization of the 
League. Referring to this division of sentiment, the President, in his 
address of June 21, stated that “since any adherence must be attended by 
reservations, I am willing to give consideration to our differences at home - 
and thereby remove every threatening obstacle worth considering, so we . 
- may go whole-heartedly to the world with an authorized tender of support”. 
To this end and to meet the requirements which he enumerated as essential 
to adherence by the United States, he submitted for consideration the 
following readjustment of the existing arrangement for the court: 


Granting the noteworthy excellence, of which I, for one, am. fully 
convinced, of the court as now constituted, why not proceed in the 
belief that it may be made self-perpetuating? This could be done in 
one of two ways, (1) by empowering the court itself to fill any vacancy 
arising from the death of a member or retirement for whatever cause, 
without interposition from any other body; or (2) by continuing the 
‘existing authority of the Permanent Court of Arbitration to nominate 
and by transferring the power to elect from the council and assembly of 
the league to the remaining members of the court of justice. 

The fixing of compensation of the judges, the supervision of ex- 
penditures, the apportionment of contributions, etc., could also be 
transferred from the league to either the court of arbitration or a com- 
mission designated by the member nations. Thus, incidentally, would 
be averted the admitted unfairness of the present system, which im- 
poses a tax upon members of the league who are not subscribers to the 
court. 

The exclusive privilege now held by the league to seek advisory 
legal guidance from the court might either be abolished, or, more 
wisely perhaps, be extended to any member or group of member nations. 

’ Thus all would be served alike, subject as now to determination by the 


EDITORIAL COMMENT -523 


“court itself of the kind of questions upon which it would render judg- 
ments. 

The disparity in voting as between a unit nation and an aggregated 
empire, which now maintains in the assembly of the league, to which 
many object, because of apprehensions which I do not share, would, 
under this plan, disappear automatically. 

These observations are not to be construed as suggesting changes in 
the essential statute of the court, or the enlargement or diminution of 
its numerical strength, or modifying the proper provision that a nation 
having a cause before the court, which is not represented among the 
judges, may name one of its own nationals to sit in that particular case. 


In view of these different proposals for the participation of the United 
States in the Permanent Court of International Justice, it seems appro- 
priate to review the provisions of the protocol by which the court was 
established and the statute by which it is governed. 

The resolution of the Assembly of the League of Nations passed December 
"13, 1920, which approved the statute and directed the submission of the 
protocol for signature to the members of the League, made specific provision 
for the signature of the protocol by states not members of the League. The 
last paragraph of the resolution reads as follows: “The said protocol 
shall likewise remain open for signature by the states mentioned in the 
Annex to the Covenant”. The protocol of signature, prepared on December 
16, 1920 pursuant to the resolution of December 13, provides in the fourth 
paragraph that “the said protocol shall remain open for signature by the 
members of the League of Nations and by the states mentioned in the 
Annex to the Covenant of the League”? 

There is nothing in the resolution or in the protocol requiring the United 
States, if it adheres to the court as one of the states mentioned in the Annex 
to the Covenant, to become a member of the League or to assume any 
obligations toward the court except those pany set out in the statute 
as applicable to non-League members. 

The provisions on the latter point are sontateed in Chapter 2 of the 
statute dealing with the competence of the court. Article 34 provides 
that “only states or members of the League of Nations can be parties in 
cases before the court”. Article 35 provides that “the court shall be open 
to the members of the League and also to states mentioned in the Annex to 
the Covenant”. The same article specifies that “when a state which is not. 
-a member of the League of Nations is a party to a dispute the court will fix 
the amount which that party is to contribute toward the expenses of ‘the 
court”. 

Tt is therefore clear that by the simple act of signing the protocol the 

‘United States may adhere to the court as a non-League member free from 
any commitments or obligations to the League of Nations upon the sole 


_ #The resolution, the protocol and the statute are printed in the SurrLemenT to the last 
issue of the JOURNAL, April, 1923, pp. 55 et seq. 
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condition that it will contribute toward the expenses of the court when it is 
a party in dispute before it. 

The submission of disputes to the court is within the absolute control oi 
the signatory or adhering Powers, except for the states who, in addition tc 
signing the protocol, sign also the optional clause conferring compulsory 
jurisdiction in certain classes of cases. The general jurisdiction of the 
court “comprises all cases which the members refer to it”, a purely vol- 
untary act on the part of each litigant which, in the United States, would be 
subject to the consent of the Senate in each instance; and “all matters 
provided for in treaties and conventions in force” (Article 36), which clause 
does not apply to a nation having no treaties or conventions in force re- 
ferring to the League of Nations or the court. The same observation 
` applies to the provisions of Article 37, which states “when a treaty or con- 
vention in force provides for the reference of a matter to a tribunal to be 
instituted by the League of Nations the court will be such tribunal”. 

Chapter I of the statute contains detailed articles covering the election of 
the judges by the Council and Assembly of the League of Nations. Ne 
provision is made therein for the participation of non-League members in 
the election. Article 33 of the statute provides that “the expenses of the 
court shall be borne by the League of Nations in such manner as shall be 
decided by the Assembly upon the proposal of the Council”. No provision 
is made for sharing these expenses by non-League members who adhere to 
the court, except the provision, above referred to, which takes effect only 
when such a party is a suitor before the court. 

It appears from the foregoing that the conditions or E now 
under discussion in the United States have been suggested for reasons out- 
side of the requirements expressly stipulated for the adherence to the.court 
of non-League members. 

'The details of the negotiations between the United States Government 
and the League members looking to the participation of the United States 
in the court on terms other than those mentioned in the protocol and 
statute have not been made public, but President Harding, in his message 
to the Senate of February 24 last, stated that the consideration of plans 
under which the United States might adhere to the protocol had been under 
way for a long period. “We were unwilling to adhere unless we could 
participate in the selection of the judges”, he said. “We could not hope 
to participate with an American accord if adherence involved any legal 
relation to the League. These conditions, there is good reason to believe, 
will be acceptable to the signatory Powers, though nothing definitely can 
be done until the United States tenders adhesion with these reservations”. 

In the letter of February 17 of the Secretary of State, which the President 
transmitted: to the Senate, Mr. Hughes states that the provisions of the 
statute under which only members of the League of Nations are entitled to 
a voice in the election of judges constituted a fundamental objection to 
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adhesion on the part of the United States to the protocol and the acceptance 
of the statute of the court in its present form. The condition then drafted 
to permit the participation of the United States in the election of the judges 
was no doubt intended to place the United States on terms of equality with 
the other states signatories to the court protocol and thus aid in securing 
consent to American adherence. If now it develops that the condition has 
had the opposite effect and adds weight to the objection that adhesion to 
the court involves entry into the League of Nations, at least ad hoc, the 
logical course of action would seem to be to abandon the self-imposed 
objectionable condition and seek consent to adherence to the court accord- 
ing to the terms of the protocol and the statute. Certainly it cannot be 
successfully maintained that the United States would lose any of its dignity 
or self-respect by adhering to the protocol and taking advantage of the 
statute upon the same terms as other states non-members of the League. 
It is likewise as certain that states members of the League cannot object 
to the United States availing itself of the stipulations made and provided 
for by them for the adherence of non-member states. 

The election of judges is doubtless an important function, but participa- 
tion in it is nothing more than a step to secure an impartial, competent body 
of judges of the highest integrity. That such a body already exists in the. 
present court is attested by President Harding with splendid candor and 
without reservation. In his St. Louis address he said of the court: “It is 
a true judicial tribunal. Its composition is of the highest order. None 
better, none freer, from selfish, partisan, national, or racial prejudices or 
influences could be obtained. That, to the best of my information and 
belief, is a fact universally admitted and acclaimed”. The objects to be ` 
obtained by the United States by participating in the election of judges, 
including the election of a distinguished American jurist to the bench, seem 
therefore to have been accomplished with respect to the present court. 

President Harding, in the same speech at St. Louis, said: “I care not 
whence the court came. . . . Indeed, from a practical viewpoint, I 
consider it a matter of distinct congratulation that there is in existence a 
body which already has justified itself, upon its merits, by demonstration 
of its character and capabilities”. But, he insisted that “its integrity, its 
independence, its complete and continuing freedom be safeguarded abso- 
lutely’’: This statement refers of course to future changes in the personnel 
or statute of the court. Safeguards of this character would be indispensable 
for adherence by the United States upon the conditions or reservations 
which have so far been proposed, but they do not assume such importance 
for adherence by the United States according to the simple provisions 
properly applicable to non-League members. For, should the United 
States after adhering in the latter way, submit a case to the court, and 
should there be at that time no American judge on the bench, the United 
States would have the right to appoint a judge who would participate in the 
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decision of that case on an equal footing with the regular judges (Article 31 
of the statute). Moreover, if under the same simple form of adhesion the 
United States had a case for submission but lacked confidence in the court, 
there is, as above pointed out, no obligation to use it, and the United States 
‘might turn to the Permanent Court of Arbitration at The Hague or to-a 
special tribunal of arbitration, to which Article I of the statute for the 
Permanent Court of International Justice recognizes “states are always at 
liberty to submit their disputes for settlement.” 

- In the course of his St. Louis speech the President stated that he was not 
wedded ‘irrevocably to any particular method and he did not assume that 
the readjustment which he then proposed is the best, much less the only, 
one. Attention is therefore called to the exact provisions made for the 
‘participation in the court of non-members of the League of Nations for 
possible consideration in case further compromise becomes necessary to 
bring together the various divided groups of public opinion sufficiently to ` 
secure the measure of political unity necessary for national action. 


GEORGE A. Finca. 


CURRENT NOTES 


THE ANNUAL MEETING OF THE AMERICAN SOCIETY OF INTERNATIONAL LAW 


The Seventeenth Annual Meeting of the American Society of Interna- 
-tional Law was held in Washington April 26-28, 1923. The attendance at 
the four sessions held on Thursday and Friday evenings, and Friday and 
Saturday mornings was probably the largest in the history of the Society. 
The Willard Room at the New Willard Hotel, was seated to capacity at 
both evening sessions, and on Friday evening every available foot of stand- - 
ing room space was also occupied. 

The Honorable Elihu Root, the first and only President of the Society, for 
the seventeenth consecutive time opened the meeting and delivered a notable 
address. He also presided in person at the sessions on Friday morning and 
evening. 

As the subject of his presidential address Mr. Root chose ‘The Permanent 
Court of International Justice”, which was likewise the subject of the address 
of the Secretary of State, the Honorable Charles E. Hughes, on Friday ève- 
ning. Both speeches were forcible arguments in favor of the adherence of the 
United States to the protocol establishing the Permanent Court of Inter- 
national Justice upon the conditions that the United States shall be per- 
mitted to participate in the election of the judges and shall pay its share of 
the expenses of the Court. It would be presumptuous to attempt to produce 
an adequate summary of the closely reasoned arguments of two such noted 
lawyers as Mr. Root and Mr. Hughes. It will suffice here to state that they 
urged the participation of the United States in the court, on the grounds of 
the traditional attitude of the American Government in favor of an inter- 
national court, the encouragement which such action would lend to the 
cause of the peaceful settlement of international disputes, and the service 
which the court might render in the development of international law. In 
view of the objections which have been raised to adherence to the court upon 
the ground that President Harding’s recommendation of February 24th 
last would involve the United States in the League of Nations, both Mr. 
Root and Mr. Hughes devoted considerable portions of their addresses to ` 
refutations of the arguments upon which these objections are based. 

In closing his address Mr. Root said: 

War cannot be outlawed by proclamation, or by resolution, or by 


mere agreement, or by mere force. War can be outlawed only by 
arraying the moral force of the civilized world in support of definite 


1 Printed in the last issue of this JOURNAL, April, 1923, page 331. 
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rules of conduct which exclude war, and by giving to that moral force 
institutions through which that force may be applied to specific cases of 
attempted violation. One of those necessary institutions is a court by 
whose judgment the great multitude, who desire the peace or justice, 
may know what is just. 


And in closing his address, the Secretary of State said: 


I am in entire sympathy with efforts to codify international law and 
to provide conventions for its improvement. I believe in conferences 
for that purpose. . . . However the process of codifying, clarifying, 
and improving international law is necessarily a slow one, and if we 
wait for a satisfactory body of law before we have a permanent court, 
a generation will pass before it is established. Meanwhile let us supply 
appropriate means for the application of the law we have. . . 

_ Whatever else we should have, we need at once a Permanent Court of 
International Justice. No plan to promote peace can dispense with it. 


After the presidential address of Mr. Root on Thursday evening, the 
question of national jurisdiction within and without the three-mile limit was 
discussed by Professor Philip Marshall Brown of Princeton University, and 
Honorable Fred K. Nielsen, formerly Solicitor for the State Department. 

Professor Brown reviewed the authorities on the subject of marginal 
waters, and concluded that “except where expressly fixed by treaties, the 


three-mile limit is not recognized by the law of nations or by practice as 


a fixed absolute limit of maritime jurisdiction applicable alike to all situa- 
tions;” that “every nation has reserved the right of self-defence to ward off 
threats against its safety and general welfare;” and that “the United States 
is free under international law to exercise this right of protective jurisdic- 
‘tion . . . within a moderate distance even outside its territorial 
waters”. 

-Mr. Nielsen said that the jurisdiction of a nation is exclusive within the 
three-mile limit, subject to such modifications as may be provided by treaty 
or accorded by comity, but he maintained that until the present three-mile 
rule is modified by agreement national jurisdiction did not extend beyond 
it, except in a few recognized cases such as punishment for piracy, hot 
pursuit of a crime committed or commenced within territorial jurisdiction, 
and the exercise of belligerent rights in time of war. 

Following the speech of the Secretary of State on Thursday evening, 
Professor Lindsay Rogers, of Columbia University, discussed the relation 
of the Armistice to the Treaty of Versailles. President Wilson’s Fourteen 
Points used as the basis of the armistice agreement, Professor Rogers 
stated, were war aims as much as peace terms, and were meant to satisfy 
and inspire armies and peoples, both allied and enemy. Some of them were 
frankly idealistic and were useful only in influencing the spirit of the Peace 
Conference, the diplomacy of which he said was by formula—acceptance in 
principle but negation in detail. “The Treaty itself was nothing but a 
gigantic formula”? embodying “agreements on paper and disagreements in 
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practice”, and providing opportunities for conflicts in the future. The 
post-conference adjustments therefore have a bearing on the subject nador 
discussion. 

The divergencies between the armistice agreement and the terms of peace 
which Professor Rogers noted, may be adjusted, he thought, by revision 
through the League of Nations, and he regarded it as tragic irony that the 
United States rejected the treaty not because it did not carry out the ar- 
mistice pledges, but because of the provisions which were put in to enable 
the pledges to be kept in the future. He concluded that “the principles 
which animated the armistice agreement impressed themselves on the mind 
and conscience of the world. They may have been disregarded; they may 
be forgotten now; they may never be lived up to, . . . but humanity 
will endure to realize unanimously and permanently the value and vision 
of the Fourteen Points.” 

Colonel Jennings C. Wise, of the Bar of the District of Columbia, followed 
Professor Rogers with a discussion of the relation of the Treaty of Berlin to 
the Treaty of Versailles. After reviewing the events which led up to the 
rejection of the latter, the speaker concluded that ‘‘in so far as the Treaty 
of Versailles is of any effect as between the United States and Germany, it 
is just as if it had never been formulated,” and that “in determining the 
rights of the United States with respect to war losses, the Treaty of Ver- 
sailles is only to be considered in so far as expressed reference is made there- 
to in the Treaty of August 25, 1921,” between the United States and 
Germany. Discussing the latter Treaty, Colonel Wise said that it reserved 
to the United States its rights under the armistice agreement, its rights by 
virtue of being a participant in the war, by virtue of being one of the prin- 
cipal allied and associated powers, by virtue of any act of Congress and any 
rights which they had otherwise acquired. The same treaty also reserved 
to the United States its rights, and the right to enforce the same, which it 
would have acquired under the Treaty of Versailles had the United States 
ratified the same. 

The general subject for discussion at the session on Friday morning, 
April 27th, was “ The existing state of international law, its bases, its scope, 
and its practical effectiveness, together with constructive suggestions for 
its extension into new fields”. 

The discussion was led by Professor Charles G. Fenwick, of Bryn Mawr 
College, who outlined the problems presented in the further development 
of international law. These problems he divided into five classes, namely, 
the basis and sanction of international law, means for a more effective 
development of international law, the codification of such branches of the 
law as admit of systematic rearrangement, the inclusion within the domain 
of international law of problems of international relations which now lie 
outside it, such as international commercial relations, and the development 
of existing international judicial institutions. 
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Professor Manley, O. Hudson, of Harvard University, who was the next 
speaker-on the general subject, devoted his remarks to international legis- 
lation, and called attention to the great body of such legislation already in 
existence, and the need of coordinating and harmonizing it and making its 
content readily available. 

The next subdivision of the general topic was taken up by Professor 
Pitman B. Potter, of the University of Wisconsin, who discussed “The 
present status of the problem of codification of international law”. He 
urged a recodification of the laws of war challenged or flouted during the 
World War, and their alteration to meet the social and mechanical] condi- 
tions of national and international life. He also suggested a restatement of 
the customary international law of peace in the form of a code, and he 
` proposed that this work of codification and recodification be undertaken by . 

the American Society of International Law. 

In the final address of this discussion, Professor Edwin M. Bor chard, of 
Yale ‘University, took for his subject “The resurrection of international 
law”. He pointed out some of the outstanding violations of international 
Jaw during and since the World War, which he stated there has been a 

disposition to condone. He mentioned the professed willingness to abandon 
conditional contraband, the extension of the doctrine of continuous voyage 
to so-called blockade and to contraband, the presumptions respecting 
hostile destination derived by an entirely new kind of evidence resulting 
in the capture of enemy goods of all kinds whether in neutral or enemy ports, 
and subjecting: neutral goods in large degree to the same fate. Professor 
. Borchard expressed the opinion that-international lawyers in lending the 
weight of their authority to legitimatize new and hitherto unrecognized 
extensions of belligerent power over neutrals and civilians bear a great 
responsibility, and that to fail now to reassert neutral claims is to contribute 
to the further weakening of international law and to the disservice of 
future generations. 

Professor Borchard also referred to the confiscation of enemy private 
property on land during the late war, which he deprecated as a reversion to 
mediaeval’ practice and to a theory of individual responsibility for group 
-action which has been discarded: for the last two centuries. “At a time 
when the economic development of the world vitally depends on the mobility 
of capital and its safety across international boundaries”, he said, “‘it is 
hardly comprehensible how the business men of an industrial world could 
have'tolerated a provision which places the cancerous seed of insecurity in 
every foreign investment and migration of capital or goods”. He believed 
it to be the duty of lawyers to retrace the fatal step and recover the lost 
ground if possible. 

Finally, Professor Borchard called attention to the fact that international 
law is silent and non-existent in controlling the economic forces which lie 
at the foundation of international relations: “The conflict of interest 
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which the resulting competition for advantage necessarily produces is almost 
disregarded by lawyers”, he continued, “who devote much effort and in- 
genuity to the device of machinery to check the inevitable conflict after it 
has boiled over into belligerency”’, and he thought that “the effort to control 
by organized methods this unrestricted, unfair competition between nations 
for economic advantage merits the most serious consideration of interna- 
tional] lawyers and economists” 

’ The subjects treated in the Tonem formal papers were discussed in- 
formally at the morning sessions on Friday and Saturday. As a result of 
the discussion of the papers on the Permanent Court of International 
Justice, the following resolution was adopted by the Society at its session on 
Saturday morning, April 28th: 


Resolved, That the Executive Council be requested to ascertain the 
opinions of the members of the American Society of International Law 
as to the earliest practicable entrance of the United States into the 
present Permanent Court of International Justice at The Hague, and 
to make a public statement as to such opinions. 


At the meeting of the Executive Council which followed the adjournment of 
the Society on Saturday morning, this resolution was referred to the Pres- 
ident of the Society. 

The work of the members was interrupted on Friday afternoon for a 
pilgrimage by boat on the Potomac River to Mt. Vernon, the home of 
George Washington. About fifty members and guests availed themselves 
of this excursion, and had a delightful boat ride and an interesting visit to - 
the home and tomb of the first President of the United States. 

The business of the Society was transacted at the conclusion of the dis- 
cussion on Saturday morning. The following officers were reelected: 

Honorary President: Hon. Warren G. Harding. 

President: Hon. Elihu Root. 

Vice Presidents: Messrs. Chandler P. Anderson, Simeon E. Baldwin, 
William R. Day, J. M. Dickinson, George Gray, Charles Noble Gregory, 
David J. Hill, Charles E. Hughes, Robert Lansing, Henry Cabot Lodge, 
W. W. Morrow, John B. Moore, Oscar S. Straus, George Sutherland, 

- William H. Taft, Everett P. Wheeler, George G. Wilson, and-Theodore S. 
Woolsey. 

Members of the Executive Council to serve until 1926: Edwin D. Dickinson, 
Edward C. Eliot, William I. Hull, Howard Thayer Kingsbury, Fenton R. 
McCreery, William L. Rodgers, Kathryn Sellers, Thomas Raeburn White. 

At the meeting of the Executive Council which followed immediately 
after adjournment of the Society, the following officers and committees were 
elected: 

Chairman of the Executive Council: Hon. Oscar S. Straus. 

Executive Commitiee: Hon. Chandler P. Anderson, Mr. Charles Noble 
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Gregory, Hon. David Jayne Hill, Hon. Robert Lansing, Judge Kathryn 
Sellers, Admiral Charles H. Stockton, Prof. George G. Wilson. 

` Ex Officio: The President, Chairman of the Executive Council, Treasurer, 
Recording Secretary and Corresponding Secretary. 

Recording Secretary: Mr. James Brown Scott. 

Corresponding Secretary: Mr. Charles Henry Butler. 

Treasurer: Hon. Charles Cheney Hyde. 

Assistant Secretary: Mr. George A. Finch. 

_ Editorial Board of the American Journal of International Law: James 

Brown Scott, Editor-in-Chief; Chandler P. Anderson, Philip Marshall 
Brown, Charles Noble Gregory, Amos S. Hershey, David Jayne Hill, 
Charles Cheney Hyde, Robert Lansing, Jesse S. Reeves, George Grafton 
Wilson, Theodore S. Woolsey, Quincy Wright. 

Secretary of the Board of Editors and Business Manager: George A. Finch. 

Standing Committee on Selection of Honorary Members: George G. Wilson, 
Chairman; Jackson H. Ralston, Theodore S. Woolsey. 

Standing Committee on Increase of Membership: Oscar S. Straus, Chair- 
man; Philip M. Brown, William C. Dennis, Charles Cheney Hyde, John 
H. Latané, Jesse S. Reeves. 

The appointment of the Committee on the Eighteenth Annual Meeting 
was left to the chairman. The Chairman, Hon. Oscar S. Straus, sub- 
sequently appointed the following members: James Brown Scott, Chair- 
man; Philip. Marshall Brown, William C. Dennis, Charles G. Fenwick, 
George A. Finch, John H. Latané, Jackson H. Ralston, Ellery C. Stowell, 
Lester H. Woolsey. 

The Council discontinued the Committee for the Advancement of Inter- 
national Law, because its membership of over fifty was considered too large 
to accomplish practical results. A resolution was adopted authorizing the 
President of the Society to appoint in lieu of the former large committee a 
committee of five “to study and report upon the existing state of inter- 
national law, and the further extension of the substantive body of interna- 
tional law, with power in the committee to increase its membership and to 
appoint subcommittees.” The President of the Society subsequently 
appointed the five members of this committee as follows: Prof. Jesse 8. 
Reeves, Chairman; Prof. Charles G. Fenwick, Prof. Edwin M. Borchard, 

Prof. Manley O. Hudson, Prof. Quincy Wright. 

' At the business meeting of the Society on Saturday morning, Baron 
Alberic Rolin of Brussels, Belgium, Secretary-General of the Institute of 
International Law, was elected an honorary member, in accordance with 
Article 3 of the Constitution of the Society. Other items of business trans- 
acted at the annual meeting will be found in the minutes of the meetings of 
the Executive Council of April 26 and 28, and of the session of the Society 
on April 28th, which are printed in the volume of Annual Proceedings. A 
further-item deserving special notice was the adoption of a resolution author- 
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izing the Council to receive any funds that may be given to the Society and 
to expend them for subscriptions to the Treaty Series of the League of 
Nations for distribution to an approved list. This resolution was adopted 
in view of the prospective donation of funds in America to enable the 
present plan of publication of the Treaty Series in English and French ` 
translations to be continued for the benefit of lawyers and publicists. 

The annual meeting closed with a dinner at the New Willard Hotel on 
Saturday evening, which was attended by 125 members. Mr. Frederic R. 
Coudert, of the New York and Paris Bars, presided as Toastmaster, and the 
guests of honor and speakers were His Excellency Senor Don Beltran 
Mathieu, Ambassador of Chile; His Excellency Mr. Masanao Hanihara, 
Japanese Ambassador, and the Hon. Thomas Burke, former Chief Justice 
of the Territory of Washington. The President of the United States had 
been invited to be a guest at the dinner, but he was unable to be present, 
and sent the following letter of regret: 
The White House 

Washington - 
April 25, 1923. 
My dear Mr. Scott: 

Jam writing to acknowledge yours of April 25th, in which you invite me to be a guest of 
the American Society of International Law on the occasion of the Society’s dinner at the 
New Willard on Saturday evening, April 28th. I regret that my engagements are such 
that I can not conveniently accept. I greatly appreciate the invitation and hold in high 
esteem the very great work which the Society is seeking to perform. I will be grateful to 
you if you will convey my most cordial greetings to the membership which assembles at 
your dinner Saturday evening, and express my very earnest wishes for not only a notably 
enjoyable dinner but for the continued usefulness of the Society. 

Very truly yours, “os 
(Signed) Warren G. HARDING 
Mr. James Brown Scott, 
American Society of International Law, 
2 Jackson Place, Washington, D. ©. 


The full text of the formal papers and informal discussions, the minutes 
of the meetings of the Executive Council and the business meeting of the 
Society, and the after-dinner speeches on Saturday evening, are printed in 
the volume of Annual Proceedings, which is now ready for distribution to all 
members who have subscribed for it. The subscription price is $1.50, and ` 
orders should be sent to the office of the Society in Washington. 

GrorGE A. Finca 


PARTICIPATION BY THE UNITED STATES IN THE PERMANENT COURT OF INTER- 
NATIONAL JUSTICE 


Extract from address of President Harding at St. Louis, Mo., June 21, 1923 


It is with that high purpose in mind and at heart, men and women of 
America, that I advocate participation by the United States in the Perma- 
nent Court of International Justice. 
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Two conditions may be considered indispensable: 

First that the tribunal be so constituted as to appear and to be, in theory 
and in practice, in form and in substance, beyond the shadow of doubt, a 
world court and not a league court. ; 

Second, that the United States shall occupy a plane of perfect equality : 
with every other power. 

There is no consequential dispute among us concerning the League of 
Nations. There are yet its earnest advocates, but the present administra- 
tion has said, repeatedly and decisively, that the league is not for us. 
There admittedly is a league connection with the world court. We can not 
hope to get anywhere except in the frankest understanding of facts. The 
authors of the court protocol, cooperating with a brilliant American leader- 
ship, turned to the league organization for the court electorate, to solve a 
problem in choosing judges heretofore unsolvable. Though I firmly believe 
we could adhere to.the court protocol, with becoming reservation, and be 
free from every possible obligation to the league, I would frankly prefer the 
court’s complete independence of the league. 

Just as frankly let me say that I have not held it seemly, in view of oft- 
repeated declaration favorable to the world court establishment, to say to 
the nations which have established very much what we have wished, that 
they. must put aside their very commendable creation because we do not 

_ subscribe to its every detail, or fashion it all anew and to our liking, in every - 
specific detail, before we offer our assistance in making it a permanent agency 
of improved international relationship. 

_ Government can never successfully undertake the solution of a great 

problem unless it can frankly submit it to the people. It is for these reasons 
that I confess these objections. I recognize the constitutional requirement 
of Senate ratification, and I believe that the tide of public sentiment will be 
reflected in the Senate.. I am so eager for the ultimate accomplishment ` 
that I am interested in harmonizing opposing elements, more anxious to 
effect.our helpful commitment to the court, than I am to score a victory for 
executive insistence. Let us, therefore, appraise some of the determining 
factors which must be considered in hopefully mapping our eourse. 

Nearly three years ago, by an overwhelming majority, the people rejected 
the proposal of the administration then in power to incorporate the United 
States in the League of Nations. To assert that those 16,000,000 voters did 
not know what they were doing is to insult their intelligence, and to deny 
the facts. Whatever other considerations may have influenced their judg- 
ment were purely incidental. The paramount issue, boldly, defiantly ad- 
vanced in unmistakable terms by the Democratic Party and espoused by the 
Democratic candidate for President was indorsement of the demand of the 
then Democratic President. I dislike the use of party names in dealing 
with a problem which has now passed far beyond party association, but I 
want the world court proposal utterly disassociated with any intention of 
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entrance into the league, and recite the history to paint. the background. 
Moreover, I am so earnest in my desire to have the United States give sup- 
port to the court that I would gladly wipe out factional difference to effect 
` the great accomplishment. 

If the country had desired to join the league, in 1920 it had its opportunity. 
It most emphatically refused. It would refuse again, no less decisively 
to-day. 

There has been no change in condition. It is the same league. Not a 
line-in the rejected covenant has been altered, not a phrase modified, not a 
word omitted or added. Article X still stands as the heart of the compact. 
_ Article XI and all other stipulations objected to and condemned by the 
American people remain untouched, in full force in theory, however cir- 
cumspectly they are being ignored in practice. 

In the face of the overwhelming verdict of 1920, therefore, the issue of the 
League of Nations is as dead as slavery. Is it not the part of wisdom and 
common sense to let it rest in the deep grave to which it has been consigned, 
and turn our thoughts to living things? 

But let there be no misunderstanding. I did not say three years ago, and 
I do not say now, that there is no element in the league organization which 
might be utilized advantageously in striving to establish helpful, practical 
cooperation among the nations of the earth. On the contrary, I recognized 
generally then, and perceive more precisely now, rudiments of good in both 
the league and the Hague Tribunal. Having marked the fundamental 
difference between a court of international justice, which I espoused, and 
the council set up by the league covenant, which I disapproved, as “the 
difference between a government of laws and a government of men,” I said 
plainly on August 28, 1920: “I would take and combine all that is good 
and excise all that is bad from both organizations.” 

That is exactly what I am now proposing to do. The abstract principle 
of a, world court found its genesis in the Hague Tribunal. The concrete 
application of that principle has been made by the league. Sound theory 
and admirable practice have been joined successfully. The court itself is 
not only firmly established but has clearly demonstrated its utility and 

efficiency. 

' Jt is a true judicial tribunal. Its composition is of the highest order. 
None better, none freer, from selfish, partisan, national, or racial prejudices 
or influences could be obtained. That, to the best of my information and 
belief, is a fact universally admitted and acclaimed. I care not whence the 
court came. I insist only that its integrity, its independence, its complete 
and continuing freedom be safeguarded absolutely. 

The sole question is whether the requirements which I have enumerated as - 
essential to adherence by the United States can be met. My answer is that 
where there is a unanimous will, a way can always be found. I am not 
wedded irrevocably to any particular method. I would not assume for a 
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moment that the readjustment of the existing arrangement which appears 
to my mind as feasible is the best, much less the only, one. But, such as it 
is, I submit it, without excess of detail, as a basis for consideration, dis- 
cussion, and judgment. 

Granting the noteworthy excellence, of which I, for one, am fully con- 
vinced, of the court as now constituted, why not proceed in the belief that 
it may be made self-perpetuating? This could be done in one of two ways, 
(1) by empowering the court itself to fill any vacancy arising from the death 
of a member or retirement for whatever cause, without interposition from 
any other body; or (2) by continuing the existing authority of the Perma- 
nent Court of Arbitration to nominate and by transferring the power to 
elect from the council and assembly of the league to the remaining members 
of the court of justice. 

The fixing of compensation of the judges, the supervision of expenditures, 
the apportionment of contributions, ete., could also be transferred from the 
league to either the court of arbitration or a commission designated by the 
member nations. Thus, incidentally, would be averted the admitted un- 
fairness of the present system, which imposes a tax upon members of the 
league who are not subscribers to the court. 

The exclusive privilege now held by the league to seek advisory legal 
guidance from the court might either be abolished, or, more wisely perhaps, 
be extended to any member or group of member nations. Thus all would 
be served alike, subject as now to determination by the court itself of the 
kind of questions upon which it would render judgments. 

The disparity in voting as between a unit nation and an aggregated empire, 
which now.maintains in the assembly of the league, to which many object, 
because of apprehensions which I do not share, would, under this plan, 
disappear automatically. 

These observations are not to be construed as suggesting changes in the 
essential statute of the court, or the enlargement or diminution of its nu- 
merical strength, or modifying the proper provision that a nation having a 
cause before the court, which is not represented among the judges, may 
name one of its own nationals to sit in that particular case. 

Such, in brief, is an outline of the basis upon which I shall hope, at the 
opening of Congress, for the consent of the Senate to initiate negotiations 
with the powers which have associated themselves with the Permanent Court 
of International Justice. 


THE ACADEMY OF INTERNATIONAL LAW AT THE HAGUE 


_ Announcements have been received of the opening of the Academy of 
International Law at The Hague on July 14 next. A detailed history of the 
movement for the organization of this academy and a description of its 
actual organization was given in the columns of this Journat for July, 1914. 
At that time it was planned to open the academy in September, 1914, but 
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the outbreak of the war on August 1 of that year made it impossible to 
carry out the plan or indeed to consider the opening of the academy in any 
succeeding year up to the present one. 

According to the announcement, the official inauguration of the academy 
will take place at the Palace of Peace at The Hague, which will -be its perma- 
nent seat, on Saturday, July 14, 1923, under the auspices of the Netherland 
Government and in the presence of the representatives of the governments, 
of the members of the League of Nations, and of important international 
institutions, university men, judges and barristers, as well as representatives 
of the press of many countries. The courses will begin two days later, on 
Monday, July 16, and will be divided into two periods of six weeks each, 
the first ending on August 3, and the second beginning August 13 and ending 
on September 1. For the present the international law of peace only will 
be taught, the laws of war being excluded, which, as the announcement 
states “owing to the still recent memories of the world conflagration, can 
hardly, it seems, be studied in the objective and impartial spirit which the 
academy intends to follow”. ' 

Persons wishing to attend the academy should apply for admission either 
direct or through the medium of the diplomatic or consular authorities of 
their country, or to the Managing Board at The Hague. The announce- 
ment states that applications “cannot be refused to university doctors, 
members or former members of the diplomatic or consular services, officers 
or retired officers of the army or navy”. No admission fees will be asked 
for the present year. The teaching will be given in French. 

Fifteen courses of lectures have been arranged for the first period and 
sixteen for the second period. Each course will be delivered by a different 
professor. Several Americans are included among the lecturers. Mr. 
James Brown Scott will deliver a course of ten lectures on the conduct of 
foreign affairs in democratic governments; Dr. Nicholas Murray Butler 
will deliver a lecture on the development of the international mind; Pro-. 
fessor George Grafton Wilson will deliver five lectures on the territorial sea, 
closed seas and straits; Dr. Ellery C. Stowell will give a course of five lec- 
tures on the functions of consuls; Professor Edwin M. Borchard will deliver 
three lectures on the protection of foreign nationals, and Professor James 
W. Garner will deliver two lectures on the international regulation of aerial 
navigation. 


THE CARNEGIE ENDOWMENT FELLOWSHIPS IN INTERNATIONAL LAW 


On April 26, 1923 the Carnegie Endowment for International Peace, 
through its Division of International Law at Washington, awarded twelve 
Fellowships in International Law for the academic year 1923-24. The 
Fellowships are divided into two classes, those awarded to graduate students 
holding the equivalent of a bachelor’s degree, and special fellowships to 
teachers in international law or related subjects who have had at least one 
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year of previous teaching or its equivalent in practical experience. A - 
stipend of $750 attaches to the student fellowships and of $1,000 to the | 
teacher’s fellowships. 
This year eight student fellowehia and four teacher’s fellowships were’ 

awarded. The successful candidates are as follows: 
Student Fellowships: 

Mitchell B. Carroll, from Friedrich Wilhelm Universitat, Bonn. 

Dorothea Davis, from Smith College. 

Landreth M. Harrison, from University of Minnesota. 

Philip C. Jessup, from Columbia University. 

Shih Shun Liu, from University of Michigan. 

Maxwell I. Raphael, from University of Paris. 

Helen Louise Reid, from Radcliffe College. 

Frederic R. Sanborn, from Oxford University. 


Teacher’ s Fellowships: 
Claire W. H. Bangs, from University of Paris. 
Howard M. Greene, from University of Texas. 
Roy Francis Howes, from Bucknell University. 
Bryant Smith, from University of Colorado. 


` ‘This is the seventh consecutive year in which the Endowment has provided 
these Fellowships, and five of the awards this year are renewals of fellow- 
ships granted last year. 

The conditions of the fellowships require ‘that the fellow shall devote his 
entire time to the study of international law and related subjects. His 
courses must be submitted to and approved by the Committee on Fellow- 
ships and he must report to the Committee at regular intervals during the 
academic year. A fellowship is granted to pursue studies only at an insti- 
tution other than that at which the candidate studied during the Provoding 
„year. 

The fellowships are awarded upon the showing made upon applications 
setting forth the applicant’s qualifications and accompanied by evidences of 
scholarship in the form of recommendations from professors and others. 
_ The applications are received until April 15 in each year, and the Com- 
mittee on Awards renders its report within about ten days thereafter. , 
Persons interested in these Fellowships may obtain further information 
regarding them by addressing the Committee on International Law Fellow- 
ships, 2 Jackson Place, Washington, D. C. 
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IN MEMORIAM 


JAMES BRYCE 
1838-1922 


Not the least claim of the late Lord Bryce to remembrance (we Americans 
always think of him as Mr. Bryce) is the service which he rendered during 
the all too short period of his ambassadorship to the United States. 

He was, indeed, an ambassador of good will, and he was an ambassador in 
the very modern sense of the word, in that he represented the people of the 
country sending him to the people of the country to which he was accredited. 
He was in the best sense of the word “a popular ambassador”. He never 
seemed to be a foreigner. We felt that he was one of us, and he was, for, 
whatever politicians may say on both sides of the water, we are still one 
people, although we are two nations. We felt, and we were indeed justified, 
that Mr. Bryce understood us. How could it be otherwise, in the case of one 
who had repeatedly visited our country; who had studied our institutions 
even more carefully than de Tocqueville at an earlier period; who compre- 
hended, as de Tocqueville could not, their origin; who. appreciated that 
through experience mistakes would be corrected as they had been in the 
mother country, and that in practice they would work out to the happiness of 
a continent. He had faith in us, and we had confidence in him. 

It was fortunate for us that Mr. Bryce came when he did, succeeding a 
minister who had failed to touch the American heart. It was fortunate for 
Mr. Bryce, and also for us, that Mr. Elihu Root was then Secretary of State, 
who understood the temper of the English mind, who appreciated the tra- 
ditions of the home country, the oneness of the two peoples and of their 
institutions, notwithstanding apparent differences of form. 

In `a period of calm, these two men set about to remove questions which, 
if unsettled, might be the cause of trouble between the two great branches of 
the English-thinking peoples. 

The North Atlantic fisheries had perplexed the two countries for more 
than a century and might in the future, as in the past, generate ill feeling and 
be provocative of trouble. Mr. Bryce and Mr. Root brought the contro- 
versies to an issue, had all the tangled questions submitted to arbitration at 
The Hague, and this source of irritation removed once and for all from our 
foreign relations. 

Again, Mr. Root and Mr. Bryce provided for a general treaty of arbitra- 
tion, submitting all justiciable questions to arbitration—a treaty which is 
still in force and which, it is to be hoped, will remain, with modifications 

~*-" time to time to enlarge its scope and increase its usefulness. 

One further service should not be overlooked. The Dominion of Canada 
is a neighbor, but the road to Washington runs through London. Mr. 
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Bryce saw the folly of this. When a Canadian question arose, he himself. 
went to Ottawa, and learned in person the views of the Canadian govern- 
ment. He was thus in-a position to discuss intelligently questions which. 
needed immediate settlement, without the delay and friction incident to 
negotiations through London. 

We Americans look upon Mr. Bryce as one of the great men of Great 
Britain—a country prolific in great and noble men. We appreciate him for 
the services which he rendered to our country, as well as to his own. Wesaw 
in him how an ambassador of good will could be loyal to his own country, and 


yet be a friend of both. 
JAMES Brown Scorr. 


a are ee 
Harry SHEPARD KNAPP 
June 27, 1856—April 6, 1923 


In an address to this year’s graduating class of the Naval Academy at 
Annapolis, the Honorable Edwin Denby, Secretary of the Navy, said, in 
- effect, that in these modern days it is not enough for the naval officer to be 

technically qualified for the service; that he must, of course, be this and be 
something more, and that he should, in addition to a thorough knowledge 
of English, possess a ready mastery of French as the diplomatic language of 
the world and of Spanish as the language of the vast majority of American 
‘states. 

. Admiral Knapp possessed a clear, forcible, precise and attractive English, 
both in writing and in speaking. French he spoke fluently and well, and 
Spanish was as a second language to him during the later years of his pro- 
fessional life. 

One might almost think that Secretary Denby had:Admiral Knapp in 
mind when he insisted that the naval officer must master the principles and 
practice of the law-of nations and that, as he had not had the opportunity 
to do so in the Academy, he must make it his serious business in life to perfect 
himself in international law. i 

Immediately upon the outbreak of the World War in August, 1914, Presi- 
dent, Wilson’s administration created the Joint State and Navy Neutrality 

~ Board, consisting of two naval officers and a civilian. One of these officers 
was Admiral, then Captain, Knapp. The other was Admiral, then Captain, 
James H. Oliver. The third member of the Board was the writer of these ` 
lines. Admiral Knapp’s knowledge of international law and of admiralty 
jurisprudence was broad and deep, and at instant command. 

Secretary Denby further required of the-naval officer that he should be 
ready at a moment’s notice to undertake a diplomatic mission, as in these 
days a sailor could almost be called a floating diplomat, entrusted with 
delicate and serious negotiations without preparation or warning. Admiral 
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Knapp commanded the cruiser force in the Caribbean and he was, during. 
the American occupation, Military Governor of Santo Domingo. This im- 
portant post he-left to become naval adviser to the Peace Conférence at 
Paris, and as Viee-Admiral, succeeded Admiral Sims in command of the 
United States naval force operating in European waters. . 

His career justified Secretary Denby’s final statement that the naval 
officer’s success was certain with English as his native tongue, with Spanish 
in the Western Continent, with French in the world at large, with an instant 
knowledge of the law of nations and a competent understanding of the ways 
of diplomacy. 

Admiral Knapp loved the. sea, and at his own request his ashes were scat- 
tered in the sea. 


James Brown Scorr. 


Ruy BARBOSA 
November 5, 1849—March 1, 1923 


_ In 1907, at the second of the Peace Conferences held at, The Hague, the 

world at large, especially Europe, made a great discovery—that the Ameri- 
can Continent had not only produced great men in the past, but that it was 
then producing them; and that not only the America of English speech, but 
_ the America of Spanish and Portuguese origin was, destined to be a factor in 
the Old World which is ever new. 

In the early days of the conference all eyes were turned to Dr. Drago, a 
formet Minister of Foreign Affairs of the Argentine Republic, and they saw 
before them a beautiful, stately figure. Later in the conference itself, they 
heard a voice—strident, insistent, dominating. It was that of Ruy Bar- 
bosa. He had something to say, and he said it. 

In person he was not attractive. He had none of the graces of the orator; 
he only had genius. He made himself the leader of every Latin American 
State, insisting rightly that Latin America should be heard, and that each | 
and every. Latin American Republic should be treated upon a plane of 
equality with the strongest of monarchies or empires. And he stated their 
claims in such a way as to become the embodiment of equality not merely of 
the small states of America, but of the small states everywhere. Great as 
was his career at home, this was easily the greatest service which he rendered 
his country. The doctrine of equality was never more clearly stated, morë * 
uncompromisingly enforced. What stood in its way fell, but the doctrine 
itself stood; it had to be counted with then, it has to be counted with now, 
and if it be not recognized i in the future, the Society of N ations can only rest 
upon power, not upon the principles of justice and equity. ; 

In 1907, when he achieved international distinction at The Hague, he was . 
about fifty-eight years of age, having been born in Brazil on the 5th of 
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November, 1849. He was a lawyer by profession, an orator by tempera- 
ment. A republican by conviction, he advocated the establishment of a 
republic, and when the empire was overthrown, he became Minister of 
Finance and Vice President of the Provisional Government. From this 
day until the day of his death, on March 1, 1923, he lived in the public eye— 
whether as representative of Brazil at the Hague Conference, Senator of 
Brazil, or a member of the Permanent Court of International Justice at The 
Hague upon its establishment in 1921. 

A great lawyer, a great statesman, a great orator he was, and more. 
He was a great man. 

- James Brown Scott. 


CHRONICLE OF INTERNATIONAL EVENTS 
For tas Perion Fesruary 16-May 15, 1923 


(With reference to earlier events not previously noted.) 
WITH REFERENCES 


Abbreviations: Adv. of peace, Advocate of peace; B. I. I. I., Bulletin de l’Institut Interme- 
diaire International; Bd. of Trade J., Board of Trade Journal (London); Bundesbl., Switzer- 
land, Bundesblatt; Clunet, Journal du droit international; Cmd., Great Britain, Parliamen- 
tary papers; Commerce Reports, U. S. Commerce reports; Cong. Rec. , Congressional Record; 
Contemp. R., Contemporary Review; Costa Rica, Ga., La Gaceta; Cuba. Cur. Hist, 
Current History (New York Times); D. G., Diario do Governo (Portugal); D. O., Diario 
oficial (Brazil); Æ. G., Eidgenossiche gesetzblatt (Switzerland); Edin. Rev., Edinburgh ` 
Review; Europe, L'Europe Nouvelle; Evening Star (Washington); G. B. Treaty series, 
Great Britain, Treaty series; Ga. de Madrid, Gaceta de Madrid; G. U., Gazetta Ufficiale 
(Italy); Guatemalteco, El. Guatemalteco; I. L. O. B., International Labor Office Bulletin; 
J. O., Journal Officiel (France); L. N. M. S., League of Nations, Monthly Summary; 
L.N. 'o. J., League of Nations, Official Journal; L. N. Q. B., League of Nations, Quarterly 
Bulletin; L. N. T. S., League of Nations, Treaty series; Lond. Ga., London Gazette; Monit., 
Moniteur Belge; Nation (WN. Y); N. Y. Times, New York Times; Naval Inst. Proc., U. 8. 
Naval Institute Proceedings; P. A. U., Pan American Union Bulletin; Press Notice, U.S. 
State Dept. Press Notice; Proclamation, U. S. State Dept. Proclamation; R. G. D. I. P., 
Revue Générale de Droit International Public; Reichs G., Reichs-Gesetzblatt (Germany); 
Rev, int. de la Croiz-Rouge, Revue international de la Croix-Rouge; R. R., American Review 
of Reviews; Staats, Netherlands Staatsblad; Staatscourant, Nederlandsche Staatscourant; 
Temps, Le Temps (Paris); Times, The Times (London); Wash. Post, Washington Post. 


January, 1923 
4 Canapa—Itaty. “Commercial convention with iat tavored nation ` 
clause signed at London. Commerce repts., Mar. 19, 1923, p. 767. 


7 ITALY—SWITZERLAND. Postal-telegraphic convention, signed at 
Berne, Mar. 11, 1922, promulgated by Italy. French text: G. U., 
Mar. 7, 1923, p. 1625. i 


22 ArcENTINA—Ecuapor. Ratifications exchanged of arbitration 
treaty signed at Caracas in 1911. P. A. U., May, 1923, p. 506. 


23- Great BRITAIN—NETHERLANDS. Agreement regulating telephone 
service between the two countries signed at The Hague. Text: . 
G. B. Treaty ser., 1923, no. 5. Cmd. 1853: Staatsblad, 1923, no. 126." 


27° CzecHostovax Repustic—Germany. Extradition treaty, signed l 
at Prague, May 8, 1922, ratifed by Germany. German and 
Czechoslovak texts: Reichs G., 1923, teil 2, p. 48. 


30 Customs CONFERENCE, League of Nations Council passed resolu- - 
tion convening international conference at Geneva, Oct. 15, 1923, 
i 543 
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January, 1923 


and providing for representation of United States, Germany and 
Mexico. L. N. M. 8., Jan., 1923, p. 2. 


February, 1923 


5 France—Great BRITAIN—SWITZERLAND. Telephone agreement 
concluded in London, modifying and supplementing treaty of 
Sept. 8/Oct. 30/Nov. 26, 1918. German text: E. G., Mar. 14, 
1923, p. 61. 


6 FInLaAND—GERMANY. Ratifications ezhom of the provisional 
commercial agreement, concluded at Berlin, Apr. 21, 1922. Ger- 
man text: Reichs G., 1923, teil 2, p. 45. 


7. CZECHOSLOVAK REPUBLIO—QERMANY. Treaty, signed at Prague, 
Jan. 20, 1922, relative to legal protection and other legal matters, 
ratified by Germany. Reichs G., 1923, teil 2, p. 57. 


l4 ÅUSTRIA—GERMANY. Three treaties ratified by Germany relating- 
to: (1) adjustment of domestic and foreign taxes to avoid double 
taxation, signed May 23, 1922; (2) legal protection and redress, 
signed May 23, 1922; (8) avoiding double taxation with regard to 
death taxes, signed May 28, 1922. German texts: Reichs G., 1923, 
teil 2, p. 90. 


14 CZECHOSLOVAK REPUBLIC—GERMANY. Three treaties ratified by 

` Germany relating to: (1) adjustment of domestic and foreign taxes 

to avoid double taxation, signed Dec. 31, 1921; (2) legal protection 

and redress, signed Dee. 31, 1921; (8) avoiding double taxation 

with regard to death taxes, signed Mar. 18, 1922. German and 
Czechoslovak texts: Reichs G., 1923, teil 2, p. 69. 


15 GERMANY—ICELAND. Trade-mark agreement, reached by exchange 
of notes, became effective. Reichs G., 1923, teil 2, p. 179. 


16 Memen. Sovereignty of Memel granted to Lithuania by Allied 
Council of Ambassadors. N. Y. Times, Feb. 17, p. 6; Times, Feb. 
17, 1928, p. 9; Cur. Hist., April, 1923, 18: 169. 


16 io Mar. 16 France—Swirzerntanp. Agreement relating to free zones, 
signed at Paris, Aug. 7, 1921, ratified by France on Feb. 16. 
Text: J. O., Feb. 17, 1923, p. 1606. Referendum in Switzerland on 
Feb. 18 resulted in its rejection by a large majority. Temps, Feb. 
20, 1923, p. 2; N. Y. Times, Feb. 19, 1923, p. 14. On March 16, 
Switzerland notified France of rejection of convention and re- 
quested further negotiations. Temps, Mar. 18, 1923, p. 6. 


17 Botrvia—Cuite. Bolivia withdrew principal diplomatic and con- 


sular officers following Chile’s refusal to consider revision of treaty 
of 1904. Wash. Post. Feb. 18, 1923, p. 7. 


Cet 
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l Faren 1928 i 

18 Irauy—Spain. Provisional commercial agreement, by exchange of 
notes of Apr. 15, 1922, promulgated by Italy. Texts‘of notes: 
G. U., Apr. 30, 1923, p. 3438. . 


19 Hinvvu Crrizensurp. U. S. Supreme court decided that Hindus are 
not entitled to citizenship. Supreme Court no. 202, Oct. term, 
1922. 

20 AE EE Commercial treaty, signed at Zurich, Jan. 
27, 1923, came into force in Italy pending its ratification by 
Parliament. French text: G. U., Feb. 19, 1923, p. 1041. ; 


20-26 Norway—Unirep States. H. J. Res. 440 to satisfy award rendered 
against United States by Hague Arbitral Tribunal approved by 
President Harding on Feb. 20. Pub. Res. 91 (67th Cong., 4th sess.) 
On Feb. 26, payment of amount of award was made to Norway 
with note of transmittal by State Department stating certain 

reservations. Text: Press notice. Feb. 26, 1923; Cur. Hist., April. 

` 1923, 18: 170. . 
21 Boutvia—Cotomsta. Ratifications of treaty of arbitration, signed ` 
_ Nov. 18, 1918, exchanged in La Paz. P. A. U., June, 1923, p. 618. 


-21 CoLtompia—Mexico. Colombia recognized Mexico and appointed 
a minister after lapse of diplomatic relations lasting 25 years. 
Cur. Hist., April, 1923, 18:170. 


21 Irany—Srrs-Croat-SLovene State. ‘Two conventions and two 
agreements, concluded at Rome, Oct. 23, 1922, for the execution of 
the Treaty of Rapallo of Nov. 12, 1920, promulgated by Italy. 

. G. U., Feb. 21, 1923, p. 1137. Texts: G. U., Feb. 27, 1923, p. 1829. 


. 22 France—Iraty. Commercial treaty of Nov. 13, 1922 ratified by. 
Italy. G. U., Apr. 14, 1923, p. 3017. 


22 GERMANY—PoLAND. Upper Silesian mines agreement, signed at 
Oppeln, June 22, 1922, ratified by Germany. German and Polish 
texts: Reichs G., 1923, teil 2, p. 118. 


24 to April 27 PERMANENT Court oF INTERNATIONAL Justice. President 
_Harding urged adherence by United States to the protocol in mes- 

sage to Congress on Feb. 24, 1923. On Mar. 1, 1923, Secretary 
Hughes sent reply to questions of Senate Committee on Foreign: 
Relations. On Apr. 24, 1923 President Harding addressed the 

. _ Associated Press at a luncheon in New York. On Apr. 27, 1923, 
Secretary Hughes made address on subject before American Society 

~ of International Law. Texts: Int. conciliation, May, 1923, no. 186. 

League of nations, (Boston), vol. 5, no. 5. 


' 25 AusTRIA—SERB-CRoAT-SLOVENE Starr. Protocol signed at Bel- 
grade, comprising four conventions relating to financial questions 
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February, 1923 
and property, one of which provided for abolition of sequestrations 
of Austrian property in Jugoslavia. N. Y. Times, Feb. 26, 1923, 
p. 8; Temps, Feb. 26, 1923, p. 2; Cur. Hist., April, 1923, 18:154. 

25 CzEecuosLovak Repusiic—lItaty. Six agreements concluded Dec. 
21, 1922, at conference of Trieste, promulgated by Italy: (1) 
charges on goods in storage and for loading at warehouse of 
Magasins Généraux; (2) Adriatic customs; (3) direct merchandise 
routes; (4) maritime freight charges; (5) telephone, telegraph and 
radio service; (6) passposts. French texts: Œ. U., May 5, 1923, 
p. 3593. 

26 AFGHANISTAN—BrEtcium. Commercial agreement signed at Brus- 
sels. French text: Monit., Mar. 21, 1923, p. 1289. 


27 Avustria—Huneary. Burgenland dispute settled by arbitration. 
Cur. Hist., April, 1928, 18:154. 


27 GERMANY—PoLanp. Germany ratified agreement, signed at Dres- 
den, Feb. 24, 1923, dealing with treatment of pending juridical 
questions in Silesia, relative to deposits of securities and money. 
German and Polish texts: Reichs G., 1923, teil 2, p. 153. 


27 Prru—Unitrep States. Commercial travelers convention, signed 
at Lima, Jan. 19, 1923, ratified by the United States. Text: Cong. 
Rec., Feb. 27, 1923 (daily ed.), p. 4818-9. 


28 British Dest Funpine Act. H. R. 14254, amending act of Feb. 
9, 1922 creating a debt funding commission, and authorizing settle- 
ment of British debt to the United States, approved by President 
Harding. Public No. 465, 67th Cong., 4th sess. 


28 FINLAND—GERMANY. Provisional economic agreement signed at 
Berlin on April 21, 1922, ratified by Finland. Commerce repts., 
Mar. 26, 1923, p. 828. 


28 NewcastLe Exequarurs. On Feb. 28, the State Department de- 
livered note to British Foreign Office stating that the consulate 
would not be reopened. Press notice, Feb. 28, 1923; Wash. Post, 
Mar. 1, 1923, p. 1. Curzon note of Mar. 2 denied Newcastle 
claims. Wash. Post, Mar. 3, 1923, p.1. On March 8, British Em- 
bassy made public Britain’s side of the case and Secretary Hughes 
published all the facts as reply to Great Britain. Press notice, 
Mar. 8, 1923; Wash. Post, Mar. 9, 1928, p. 1. 


28 to. March 19 Austro—Huneartan Dusts. On Feb. 28, Reparation 
commission completed distribution of liabilities for secured debts 
of old Austro-Hungarian empire among states which succeeded the 
empire, as provided by treaties of St. Germain and Trianon. Eve- 
ning Star, Feb. 28, 1923, p. 27; Cur. Hist., April, 1923, 18:154. 
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Februar; 1 923 i . 
On March 19, a sehir of i succession states opened at 
Vienna to considerapportionment of debts. Ga. de Prague, March 
24, 1923, p. 1. : 


March, 1928 ; 

1  Breierum—France. Military service convention signed at Paris, 
Oct. 4, 1921, prormalgated in Belgium. Text: Monit., Mar. 22,. 
1923, p. 1302. 


2 Austria—Huneary Commercial agreement, signed at Budapest, 
Feb. 8, 1922, ratif=1 by Austria, July 7, 1922, and by Hungary, 
Feb. 20, 1923, weat into effect. Commerce repis., June 11, 1923, 
p. 714. 


4-9 Canapa—Unitep S-eres. Convention relative to the preservation 
of the halibut fishec.es of the Northern Pacific ocean, signed Mar. 
3, 1928, approved Ey the United States Senate on March 4 as a 
convention betw=en the United States and Great Britain,” sub- 
ject to the understanding that no nationals or vessels of any other: 
“part of Great Bri-zin shall engage in halibut fishery contrary to 
provisions of the treaty. On March 9, Secrétary Hughes’ note of 
March 5 was trans—itted by British Ambassador to his government 
Round table, June, 7923, p. 628. Text: Cong. Rec., Mar. 4, 1923, 

p. 5456. 


5 Mercuant Surs. Iastructions sent by State Department to Amer- 
ican diplomatic ofieers accredited to maritime nations, concerning 
status of merchant vessels operated by or on behalf of the U. S. 
Shipping Board. Press notice. April, 19, 1928. N. Y. Times, 
April 20, 1923, p. 19. 


6to Apr.8 Turkish Pease Treaty. Project of Lausanne Treaty re- 
jectéd by Turkish Yationalist Assembly on Mar. 6, 1923. Wash. 
Post, Mar. 7, 1922, p. 1; Cur. Hist., April, 1923, 18:176. Text: 
Europe, Feb. 24, #923, p. 245; G. B. Turkey ser, 1923, no. 1, Cmd. 
1814. Turkish rəæly and counter-proposals handed to Allied 
High Commission=s3 in Constantinople on March 9. Summary: 
N. Y. Times, Ma~. 11, 1923, p. 3. , Text: Europe, Mar. 24, 1923, 
p. 373; Wash. Pos. Mar. 16, 1923, p. 5. On March 26, Turkish 
proposals were ref=: ted in part by Conference of Experts of Great 
Britain, France, Itay and Japan. N.Y. Times, Mar. 27, 28, 1923, 
p. 3 and 21. On March 30 identic notes sent to Ismet Pasha by 
France, England, Izaly and Japan. Times, Apr. 12, 1923, p. 10. 
On April 8, reply cf Turkish government to. Allied invitation to 
new Lausanne Cctrerence reached Constantinople. Wash. Post, 
Apr. 9, 1923, p. 1. 
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‘March, 1928 
7. Costa Rica—Great Brrrain. Ratifications of convention pro- 
viding for arbitration of Amory oil concéssion dispute exchanged 
. at Washington. P. A. U., June, 1923, p. 618. Text: G. B. Treaty 
ser., no. 6, 1923. Cmd. 1863. Chief Justice Taft ‘accepted position ` 

as arbitrato; Cur. Hist., May, 1923. 18:336. 
7 Esrgonra—Huneary. Ratifications éxchanged of treaty of com- 
merce signed Oct. 19, 1922. Commerce repts., June 4, 1923, p. 654. 
9 Grrmany—Porand. Rules of procedure for arbitral tribunal in 


Upper Silesia, signed at Beuthen. German and Polish. texts: 
Reichs G., 1923, teil 2, p. 203. i 


10-14 Cuina—Japan. On March 10 China requested Japan to fix date for 
discussion of return of Dalny and Port Arthur to China and abro- - 
gation of treaty of 1915 containing the -‘‘21 demands.” Wash. 
‘Post. Mar. 12, 1923, p. 3; N. Y. Times, Mar. 11, 1923, 1:5. On 
Mar. 14, Japan rejected proposal. Text: N. Y. Times, Mar. 15, 
1923, p. 13. . 


li Brazm—tIrary. Emigration and labor convention signed at Rome 
, * Oct. 8, 1921, ratifications of which were exchanged on Mar. 7, 1923,- 
was promulgated by Italy. Text: G. U., Apr. 20, 1923, p. 3186. 


14 ` PERU—VENEZUELA. Arbitration treaty signed in Lima; also a pro- 
_tocol for exchange of diplomatic pouches. P. A. U. June, 1923, 
p. 619. i `- 


l4 ~ France—Porrucat. Provisional commercial agreement of Jan. 30, 
1922, as well as provisions contained in notes of July 31, Sept. 16 
and Dec. 15, 1922, prolonged to June 16, 1923. J. 0., Apr. 1, 
1923, p.-3298. 


15- Serp—Croat—Snovene State. Adhered to agreement of June 2, 
1922, between Germany and Reparation Commission for payments 
in kind. Reichs G., 1923, teil 2, p. 178. 


lito Apr.? Liravanta—Pouanp: On March 15,1923, the Conference of 


Ambassadors reached decision on frontiers of Poland with Russia” ` 


and Lithuania, and gave to Poland sovereignty over territory 
comprised between frontiers. Text: Europe, Apr. 7, 1923, p. 443; 
`L. N. M. 8., March; 1928, p. 60. On April 7,.the United States 
officially recognized the boundaries laid down. Cur. H ist May, 

1923, 18: 348., s 


17 COMMISSION OF JURISTS on Laws or WAR. Report of Commission, 


_sent by John Bassett Moore, American representative, received ` 


at State Department. Evening Star, Mar. 18, 1923, p. 10.: 


17 CZECHOSLOVAK REPUBLIC—ŞSERB-CROAT-ŞLOVENE State. Juridical 
convention ratified by Servia. Ga. de Prague, Mar. 21, 1923, p. 1. 
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18-24 INTERNATIONAL CHAMBER OF CoMMERCE. Held second general 
congress in Rome. Adopted resolution on debts, reparations, 
exchange, budgets, and credits, and favored world economic con- 
ference. Text: Navon (N. Y.), May 28, 1923, p. 613. 


19 Traty—Poutanp. Re-ifications exchanged of commercial convention 
of May 12, 1922. Commerce repts., May 7, 1923, p. 393. Text: 
Rivista di diritto int, 1923, 18: 184. 


20 BULGARIAN REPARATDNS. Agreement concluded between Bulgaria 
- and Inter-allied r2paration commission regarding Bulgarian 
reparations. Near East, Mar. 22, 1923, p. 302. 


22 Traty—Pouanp, Thirty-year petroleum agreement of Jan. 30, 1922, 
embodying a “‘most-favored nation” clause ratified by Polish Diet. 
Cur. Hist., May, 1923, 18: 348; Ga. de Prague, Mar. 28, 1928, p. 3. 


25 Scuticxine, WALTER. Appointed deputy judge of Permanent Court 
of International Juszice in Kiel Canal case. Wash. Post, Mar. 26, 
1923, p. 1. 


25 to May 8 Pan Ambricar Conrerence. Fifth conference at Santiago, — 
Chile, held sixteen plenary sessions, adopted 73 resolutions and 
approved and signe 1 four conventions: (1) Treaty for settlement 
of disputes betweez American republics; (2) Revision of trade- 
mark convention; (€) Uniformity of nomenclature for classification 
of merchandise; (4° Treaty to clarify customs laws, decrees and 
regulations between the contracting states. Evening Star, June 
10, 1923, II, 3. Text of Final act and titles of resolutions adopted 
by the Conference. El Mercurio (Santiago) May 4, 1923, p. 26. 
Press notice, June 4, 1923. 


30 FRANCE—GREAT BRITAIN. Agreement signed at London regarding 
British army supplies ceded in 1919 to the French office of indus- 
trial reconstruction. Temps, Mar. 31, 1923, p. 4. 


31 FrancE—Pouanp. Sf cial insurance treaty, signed at Warsaw; 
ratifications of whici were exchanged at Paris, Feb. 24, 1923, was 
promulgated by Frznee. Text: J. O., Apr. 5, 1923, p. 3426. 


31 Great Brirarin—PozrucaL. Agreement signed at Lisbon, pro- 
longing the operation of part I of the Transvaal-Mozambique 
convention of Apr. 1, 1909. Lond. Ga., May 25, 1923, p. 3664. 


31 REFUGEE PROBLEM IJ THE Near Hast. Secretary Hughes sent 
identic notes to Briash, French and Italian ambassadors in Wash- 
ington summarizing activities of American relief organization, and 
suggesting exchang: of views on plans for solution of problem. 
Text: Press notice, Apr. 2, 1923. 
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5 


7 


10 


10 


li 


12 


14 


16 


16 


GrERMANY—GrEAT Brirain. Agreement relating to German debts 
and property in China, signed at London. G. B. Treaty ser., 1928, 
no. 8. Cmd. 1875. 

Larvia—Soviet Russia. Boundary agreement signed at Riga. 
(Said to be first definitely fixed frontier agreement signed by Soviet 
Russia.) Wash. Post, Apr. 9, 1923, p. 1. 

CHESTER RAILWAY AND Minine Concession. Ratification by 
Turkish Nationalist Assembly on Apr. 10, 1923, marked termina- 
tion of twenty years of effort by American interests, headed by 
Rear Admiral Colby M. Chester, to obtain concessions in interior 
of Turkey, including Mosul oil fields. Wash. Post, Apr. 11, 1923, 
p. 2; N. Y. Times, Apr. 11, 1923, p. 23. On April 11 France sent 
protest to Angora against concessions which were granted to 
French in 1914 in return for loan. N. Y. Times, Apr. 12, 1923, 
p. 1. On April 16, 1923 France warned the United States govern- 
ment that she could not recognize Chester concessions conflicting 
with French interests. W. Y. Times, Apr. 17, 1923, p. 2. Secre- 
tary Hughes informed French government that careful examination 
of Chester concession must be made before submitting formal 
reply. N. Y. Times, April 19, 1923, p. 3. On April 30 a conven- 
tion was signed at Angora putting into effect the concession granted 
by Turkey to the American syndicate. N. Y. Times, May 1, 1923, 
p. 3. Text of conventions: Europe, May 12, 1923, p. 600; Cur. 
Hist., June, 1923, 18: 485. 

CzmcHosLovak RerusLIC—HuNnGaRY. Provisional commercial 
agreement of Mar. 10 (?), 1923 went into effect. Commerce repts., 
May 21, 1923, p. 520. 

Austrisa—Huneary. Obligatory arbitration treaty signed at Buda- 
pest. Ga. de Prague, Apr. 14, 1923, p. 2; Temps, Apr. 18, 1923, p. 3. 

Norway—PorrueaLt. Commercial and shipping agreement of 
Nov. 14, 1920, ratified. Commerce repts., May 28, 1923, p. 585; 
Cur. Hist., June, 1923, 18: 528. 

Japan—Unitep Stares. Lansing-Ishii agreement of Nov. 2, 1917, 
cancelled by exchange of notes. U.S. Treaty ser., no. 667. 

AUSTRIA. Control commission named by England, France, Italy, 
Belgium, Czechoslovakia, Spain and Holland, under auspices of 
League of Nations, approved prospectus for proposed loan to 
Austria, guaranteed by the respective states. Cur. Hist., June, 
1923, 18: 507; L. N. M.8., April, 1923, p. 71. 

LAUSANNE CONFERENCE ON Near East. Resumed sessions which 
had been suspended since Feb. 4, 1923. Cur. Hist., June, 1923, 
18: 496. See also Turkish peace treaty. 
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17-23 LEAGUE OF Nations © Douncin. Held 24th session at Geta: Au- 


18 


20 


21 


23: 


23 


27 


27 


28 


28 


28 


30° 


' thorized issue of long-term loan to Austria, decided to convene at 
Geneva second general conference on communications and transit 
for Nov. 15; regula. ed national status of inhabitants of territories ~ 
under Maridate B and C (former German colonies in Africa and 
the Pacific); annourced its arbitral decision regarding frontiers be- 

‘tween Hungary ard Czechoslovakia; and decided to request 
Permanent Court cf International Justice for advisory opinion 
regarding Eastern Carelia. L.N: M. 8., April, 1923, p. 70. 


‘Panama—UNITED STATEs. ‘Protest made by Panama against 


proposal by Americen authorities in Canal Zone to lease to private 
enterprises the operation of cold storage plants and other ware- 
houses. Cur. Hist., June, 1923, 18: 524. 


Irisa Free Stare. Applied for admission to League of Nations. 
L. N. M. S., April, 923, p. 74. 

DENMARK—GERMANY Aerial navigation agreement, signed at 
Copenhagen, Apr. 5, 1922, ratified by Germany. German text: 
Reichs G., 1923, teil2, p. 215: 

CZECHOSLOVAK Repurtic—Huneary. League of Nations Council 
announced its decision concerning frontier lines. L. N. M. 8., 
April, 1923, p. 88. 

DenmMark-—Soviet Rossta. Trade agreement signed at Moscow, 
involving de facto resognition, must be ratified within eight weeks 
to become effective. N. Y. Times, a 24, 1923, p. 6; Commerce 
repis., June 11, 192% p. 714. 


Costa Rica—Unirep States. Ratifications exchanged at San José 
of extradition treaty of Nov. 10, 1922. U. S. Treaty ser., no. 668. 


CZECHOSLOVAK REPURIC—LITHUANIA. Commercial treaty on basis 


of most-favored nation treatment signed at Prague. Commerce 
repis:, June 18, 192& p. 778. 
Austrra—ITaty. Commercial treaty signed at Rome. Temps, 
Apr. 30, 1923, p. 2. l ; 
CZECHOSLOVAK REPU3LIC—LITHUANIA. Commercial treaty em- 


bodying most-favorel nation treatment signed [at Prague?] Temps, 
Apr. 30, 1923, p. 1. 


GrermMany—PortugaL Preliminary trade agreement signed, ef- 
fective for six mon-hs. A commercial treaty will probably be 
negotiated before its=xpiration, to replace the treaty which expired 
Dec. 6, 1922. Comrerce repts., June 11, 1923, p. 714. 


Great Brrrain—Iraz. Protocol to Irak treaty of alliance of Oct. . 
: 10, 1922 signed, lim-ting operation of treaty to date of admission 
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of Irak to League of Nations or to four years from ratification of 
peace with Turkey. Times, May 7, 1923, p. 11. 


30 Liquor on Snips. U. S. Supreme Court fixed three-mile dry line | 
for all ships and held that Volstead law did not apply to American 
ships on the high seas. Text: N.Y. Times, May 1, 1923, p. 1.; Cur. 
Hist., June, 1923, 18: 504. i 

30 to May 4 FRANCE—GUATEMALA. Commercial convention of July 28, 
1922, promulgated by Guatemala on April 80, 1923. Spanish text: 
Guatemalieco, May 7, 1923, p. 585. Put into force provisionally. 
in France on May 4, 1923. Text: J. O., May 5, 1923, p. 4466; 
Commerce repis., June 4, 1923, P. 654. 


. May, 1923 Á $ l a 
1 FINLAND—UNITED STATES.. Debtfunding agreement was signed in 
Washington and became tentatively operative, pending fatification 
- by Congress. N. Y. Times, May 2, 1928, p. 1. 
1 IraLy—Switzertanp. Agreement concluded at Berne to Sei 
for one year the treaty of Sept. 24, 1921, respecting the St. Gotharda i 
railway. Text: E. G., Mày'16, 1923, p. 132. 
2-13 German REPARATIONS. New German proposals delivered to French 
foreign office on May 2, 1923. Text: N. Y. Times, May 3, 1923, 
p. 1. Notes of refusal of France and Belgium sent to Berlin on 
May 6. Text: N. Y. Times, May 7, 1923, p. 1. British reply ` 
handed to German ambassador on May 13, 1923. Text: Times, 
“May 14, 1923, p. 12. Italian reply delivered on May 13. Text: 
Times, May 14, 1923, p. 11. Japanese reply on May 15. Texts: 
Europe, May 26, 1923, p. 665. 


4  Roumania—Spary. Modus vivendi (commercial agreement) coi- 
cluded, effective May 1. Commerce repts., June 11, 1923, p. 714. 


6°" CHINESE Banprrs. Shanghai-Peking express train derailed and 
robbed by bandits, and about thirty foreign passengers including 
several Americans, and 100 native passengers were held for ransom. 
Cur. Hist., June, 19238, 18: 509. 


6 CzecHosLovak REPUBLIC—RUMANIA. Protocol signed at Prague 

prolonging for three years the defensive alliance concluded api - 

; 23, 1921. - Ga. de Prague, May 9, 1923. p. 1. l ' 
8-14. Great Brirarn—Sovisr Russia. British note concerning trawlers’ 
dispute handed to Moscow Foreign Office demanding assurances ` 
concerning propaganda and fulfillment of specified requirements 
within 10 days. Wash. Post, May 9, 1923, p. 1. Text: Times, 

` May 9, 1928, p. 11. Russian reply to British note of May 8 re- 
ceived in London on May 14. Text: N. Y. Times, May-15, 1923, 
p. 3. 
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|` GREECE—SERB-CROAT-SLOVENE STATE. Treaty of fifty years dura- 
tion, concerning fre= zone in Salonica, signed [at Athens]. Ga. de 
Prague, May 12, 13, p. 1. 


2 BELGIUM—FRANCE—_UXEMBURG. Economic treaty signed at 
Brussels. Temps, May 13, 1923, p. 4; Ga. de Prague, May 23, 1923, 
p. 3. 


2 EXTRATERRITORIAL JCRISDICTION IN CHINA. Powers notified by 
U. S. Department > State of China’s desire to have commission 
meet at Peking on “ov. 1, 1923. Press notice, May 12, 1923. 


4 Merxico—Unirep Sc«TEs. Conference opened in Mexico City 
between American ervọys and Mexican commissioners on questions 
at issue involving remgnition. R. of R., June, 1923, p. 588; Wash. 
Post, May 9, 1923, = 1. 


INTERSATIONAL CONVENTIONS 
\ALAND Istanps. Geneva, —ct. 20, 1921. 
Ratification: 
Esthonia. Apr. 3, 1923 L. N.O. J., May, 1923, p. 479. 


\ERIAL NAVIGATION. Paris Det. 13, 1919. Protocol, Paris, May 1, 1920. 
Promulgation: 


. Italy. Dec. 24, 1922. <. U., May 7, 1923, p. 3617. 


\GRICULTURE, InTERNATION_. InstITUTE oF. Rome, June 7, 1905. 
Adhesion: 


Finland. Feb. 17, 1923 Monit., Apr. 19, 1923, p. 1936. 


LUSTRIAN CREDIT RELIEF ProToco.s. Geneva, Oct. 4, 1922. 
Promulgation: 
Belgium. Feb. 21, 192% Monit., Apr. 7, 1923, p. 1646. 


7ENTRAL AMERICAN CONFEEFGNCE TREATIES. Washington, Feb. 7, 1923. 
Ratification: 


Nicaragua. Mar. 22, 193. Cur. Hist., May, 1923, 18: 336. 


iLBE Navieation. Dresder, Feb. 22, 1922. 
Ratification: 
France. Mar. 31, 1922 J. O., Apr. 1, 1923, p. 3298. Germany. 
Mar. 22, 1923. Reichs G., 1923, teil 2, p. 183. 
Ratification deposited: 


Great Britain. Dec. 12 1922. G. B. Treaty ser., 1923, no. 3. Cmd. 
1833. . 
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EMPLOYMENT OF CHILDREN AT SEA. Genoa, July 9, 1920. 


Promulgation: 
Bulgaria. Dee. 21, 1922. J. L.O. B., Mar. 28, 1923, p. 111. > 


Ratification: 

Esthonia. Feb. 3, 1923. I. L.O. B., Feb. 14, 1923, p. 72. 

EMPLOYMENT (FINDING) FoR SeamEeN. Genoa, July 10, 1920. 

Promulgation: 

Bulgaria. Dec. 21,1922. I.L.O. B., Mar. 28, 1923, p. 111. 
Ratification: 

Esthonia. Feb. 3, 1923. I.L.O. B., Feb. 14, 1923, p. 72; L. N. 0O. J., 

April, 1923, p. 473. 


Fase INDICATION oF ORIGIN or Goons. Madrid, Apr. 14,1891. Revision. 
Washington, June 2, 1911. . 
Adhesion: 
Danzig. Jan. 31, 1923. E. G., Mar. 14, 1923, p. 64; Ga. de Madrid, 
Mar. 17, 1923, p. 968. . 


FREEDOM oF TRANSIT. Barcelona, Apr. 20, 1921. 


Ratification deposited: 
Finland. Jan. 29, 1923. L. N.0O.J., Feb., 1923, p. 145. 


Geneva Convention. Aug. 22, 1864. Revisions. 
Adhesion: 
Ecuador. Dec. 7, 1922. E. G., Apr. 25, 1923, p. 112; Ga. de Madrid, 
May 6, 1923, p. 535; Monit., May 26, 1923, p. 2539. 


Leacus or Nations. Covenant. Protocols of Amendments. Geneva, 
Oct. 3-5, 1921. 
Ratification: ` 

British Empire (including Canada, Australia, South Africa, New 
Zealand and India) (Art. 4, 13, 15, 26) ZL. N. 0O. J., Feb., 1923, p. 
145; G. B. Treaty ser., 1923, no. 4. Cmd. 1840. 

Greece. (Art. 4, 6 (last paragraph) ) Apr. 9, 1923. 

Netherlands. (Art. 4, 6 (last paragraph), 12, 13, 15,26) Apr. 4, 1923. 
L. N. O. J., May, 1923, p. 479. 

Poland. (Art. 4, 6, 12, 13, 15, 26) Dec. 15, 1922. L. N.O. J. Feb., 
1923, p. 145. 

Switzerland. (Art. 4, 6 (last paragraph), 12, 13, 15, 26) Mar. 29, 
1923. L.N. 0O. J., May, 1923, p. 479. 


LETTERS, ETC. oF DEcLARED VaLuE. Madrid, Nov. 30, 1920. 


Ratification: 
Colombia. Nov. 18, 1922. D.O. (Colombia) Nov. 25, 1922; P. A. U., 


April, 1923, p. 404. 
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Guatemala. Aug. 12 1922. Guatemalteco, Feb. 5, 1928; P. A. U., 
May, 1923, p. 506. 
Ratifications deposited: 
Poland. Mar. 13, 1922 
Rumania. Apr. 13, 7922. Ga. de Madrid, May 12, 1923, p. 615. 


Money Orpers. Buenos Aires, Sept. 15, 1921. 
Ratification: 
Guatemala. Aug. 15 1922. Guatemalteco, Feb. 5, 1923; P. A. U., 
“May, 1923, p. 506. 


Money Orpers. Madric, Nov. 30, 1920. 
Ratification: 
Colombia. Nov. 18,1922. D.O. (Colombia) Nov. 25,1922; P. A. U., 
April, 1923, p. 404. ; 
Guatemala. Aug. 12, 1922. Guatemalteco, Feb. 5, 1923; P. A. U., 
May, 1923, p. 506. 
Ratifications deposited: 
- Poland. Mar. 13, 1%. 
Rumania. Apr. 13,22. Ga. de Madrid, May 12, 1923, p. 615. 


MOTOR VEHICLES, INTERTATIONAL CIRCULATION OF. Paris, Oct. 11, 1909. 
Adhesion: 
Danzig (effective May 1, 1922). J. 0O., Apr. 15, 1923, p. 3778. 
Morocco (French zore effective May 1, 1923. J. O., Apr. 15, 1923, 
p. 3778; Monit., A>r 29, 1923, p. 2120; E. G., May 2, 1923, p. 124. 
Liechtenstein (effective May 1, 1924). Ga. de Madrid, May 6, 1923, 
p. 535. 


NavigaBLe Waterways. Barcelona, Apr. 20, 1921. 
Ratification deposited: 
Finland. Jan. 29,1925. L.N.0O.J., Feb., 1923, p. 145. 


Nicur WORK oF Youne ?rrsons. Washington, Nov. 29, 1919. 
Ratification: 
Denmark. Jan. 4, 19B. L. N.O. J., Feb., 1923, p. 188. 


OxpscENE PusiicaTions. Paris, May 4, 1910. 
Adhesion: 
Finland. May 3, 1928 J. 0O., May 15, 1923, p. 4682. 
Open Door (INTEGRITY cr Curina). Washington, Feb. 6, 1922. 
Adhesion: 
Spain. Ga. de Madral Mar. 13, 1928, p. 909. 
PARCEL Post ConvENTIOZ. Buenos Aires, Sept. 15, 1921. 
Ratification: ` 
Guatemala. Aug. 13, 1922. Guatemalteco, Feb. 5, 1923, P. A. U. 
May, 1923, p. 506. 
Mexico. Mar.9,198= P. A. U., June, 1923, p. 618. 
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PARCEL Post CONVENTION 


x. Madrid, Nov. 30, 1920. 
Ratification: 
Colombia. Nov. 18, 1922. D.O. (Colombia) Nov. 25, 1922; P.A. U., 
April, 1923, p. 404. 
Guatemala. 


Aug. 12, 1922. Guatemalteco, Feb. 5, 1923; P..A. U. 
May, 1923, p. 506. 
Ratifications deposited: 
Dominican Republic. May 3, 1922. 
. Poland. Mar. 13, 1923. 


Rumania. Apr. 13, 1922. Ga. de Madrid, May 12, 1923, p. 615 


Postat Convention. Madrid, Nov. 18, 1920. 
Ratification: 


Brazil. Apr. 18, 1923. Ga. de Madrid, Apr. 21, 1923, p. 314 


Paraguay. Mar. 19, 1923. Ga. de Madrid, Mar. 25, 1923, p. 1043 
POSTAL SUBSCRIPTIONS TO NewspaPers. Madrid, Nov. 30, 1920. 
Ratification: 
Colombia. Nov. 18, 1922. D.O. (Colombia) Nov. 25, 1922; P. A. U., 
April, 1923, p. 404. 
Guatemala. Aug. 12, 1922. Guatemalteco. Feb. 5, 1923; P. A. U., 
May, 1923, p. 506. 
Ratifications deposited: 
Poland. Mar. 13, 1923. 


Rumania. Apr. 13, 1922. Ga. de Madrid, May 12, 1923, p. 615. 


Postat Transrers. Madrid, Nov. 30, 1920. 
Ratification: 
Colombia. Nov. 18, 1922. D.O. (Colombia) Nov. 25, 1922; P. A. U., 
April, 1923, p. 404. 
Guatemala. Aug. 12, 1922. Guatemalteco. Feb. 5, 1923; P. A. U., 
May, 1923, p. 506. 
Ratifications deposited: 
Rumania. Apr. 13, 1922. Ga. de Madrid, May 12, 1923, p. 615 
RADIOTELEGRAPH CONVENTION. London, July 5, 1912. 
Adhesions: 


Cameroon (French) (effective Mar. 7, 1923.) 


Switzerland (effective Feb. 26, 1923). E. G., Apr. 25, 1923, p. 111 and 
98. 


REFRIGERATION, INTERNATIONAL INSTITUTE OF 


. Paris, June 21, 1920. 
Ratification deposited: 
Great Britain. Jan. 24, 1923. E.G., Mar. 14, 1923, p. 64 
Spain. 


Mar. 8, 1923. J. 0O., Mar. 11, 1923, p. 2330; Monit., May 6 
1928, p. 2213; E. G., May 2, 1923, p. 114. 


CHRONIC_= OF INTERNATIONAL EVENTS 557 


Rieut To A FLAG or pes HAVING NO Szacoast, ‘Barcelona, Apr. 20, 
1921. s ; 
Adhesion: r. o : 
Rumania. Feb. 22, 133. L.N.O.J., April, 1928, p. 411. 
SERVICE DES RECOUVREME=Ts. Madrid, Nov. 30, 1920. 
Ratification: , í 
Colombia. Nov. 18, =22. D.O. (Colombia) Nov. 25, 1922; P. A. U., 
April, 1923, p. 404. 
Guatemala. Aug. 12 1922. Guatemalteco, Feb. 5, 1923; P. A. U., 
May, 1923, p. 506. 
Ratifications deposited: 
Poland. Mar. 18, 195 
Rumania. Apr. 13, 1222. ‘Ga. de Madrid, ‘May 12, 1923, p. 615. 
TRADE-MARKS Rzeisrratic =. Madrid, Apr. 14,1891. Revision, Brussels, 
Dec. 14, 1900; Washir=<on, Tune o- 1911. 
Adhesion: 
Danzig. Feb, 1, 192& HE. G., Mar. 14, 1923, p. 64; Ga. de ‘Madrid, 
Mar. 17, 1923, p. 9& 


UNEMPLOYMENT INDEMNIT——N CASE OF Loss oF SHIP. Genoa, July 9, 1920. 
Promulgation: , 
Bulgaria. Dec. 21,12. I. L.O. B., Mar. 28, 1923, p. 111: 
Ratification: 
Esthonia. Feb. 3, 19Æ I. L.O. B. , Feb. 14, 1923, p. 72; L. N. 0. J., 
April, 1923, p. 473. 
UniversaL Postar Unton. Revision. Madrid, Nov. 30, 1920. 
Ratification: 
Colombia. Nov. 18, 22. D.O. (Colombia) Nov. 25, 1922; P.A. U., 
April, 1923, p. 404. 
Guatemala. Aug. 12, 1922. Guatemalteco, Feb. 5, 1923; P. A. U., 
May, 1923, p. 506. 
Ratifications deposited: 
Poland. Mar. 13, 192= 
_ Rumania. Apr. 13, 1&2. Ga. de Madrid, May 12, 1923, p. 615. 
Waite Suave TRADE. Gezeva, Sept. 30, 1921. 
Adhesion: 
Denmark. Mar. 12, E23. L. N.O. J., April, 1923, p. 411; Monit., 
May 26, 1923, p. bow, - 
Warre Stave TRADE. Par=, May 4, 1910. 
Adhesions: 
Barbados Is., British *suiana, British Honduras, Grenada (W. L), 
St. Lucia Ta, (W. I.) St. Vincent Is. (W. I.), Seychelles Is. J. O., 
Apr. 26, 1923, p. 40& Ga. de Madrid, May 12, 1923, p. 615; Monit., 
May 26, 1923, p. 254. 
Ratification: 
Greece. Apr. 9, 1923. L. N. O. J., May, 1923, p. 479. 


M. ALICE MATTHEWS. 


' HUSLIC DOCUMENTS RELATING TO INTERNATIONAL LAW 


GREAT BRITAIN! 


Belgian law respecting the acquisition and loss of nationality: (Misc. 
No. 1, 1923.) 3łd. 


` British nationality and status of aliens sais, Dec. 30, 1914, as 
amended to April 12, 1922. (Amended reprint.) (S. R. & O. 1914, No. 
1861.) 8d. . l f . 

Peace treaties. Treaty of Versailles with Germany. The Treaty of 
Peace (Amendment) Order. Dec. 14, 1922. - (S. R. & O. 1922, No. 1419.) 
lid. > : ` 3S - 





Treaty of Saint Germain-en-Laye with Austria. Rules made - 
by-the Administrator of Austrian property and approved by the Board of 

Trade under Art. I (xiv) of the Treaty of Peace (Austria) Orders, Me etcn ee: 
(8. R. & O. 1922, No. 1444.) 13d. - 


UNITED STATES? 


` Aeronautics. Law memoranda’ upon civil aeronautics. Jan. 31, 1923. 
100 p. Interstate and Foreign Commerce Committee. 


Alien Property Custodian. H. R. 14222, act to amend trading with the 
enemy act relative to return of enemy property. - Approved March 4, 1923. 
7 Pp. (Public 536.) - 5e. 


Report to accompany H. R. 14222. Feb. 8, 1923. 13 p. 
(H. rp. 1565, 67th Cong. 4th sess.) Paper, 5c. 


Report to accompany H. R. 14222. Feb. 26, 1923. 17 p. 
. (S. rp. 1229, 67th Cong. 4th sess.) Paper, 5c. Judiciary Committee. 


Executive Order conferring power and authority upon, in cón=. 
-formity with act of March 4, 1923. March 5, 1923. (No. 3804.) State 
Dept. 
American Relief Administration. Report of doii of certain supplies 
for relief of famine-stricken people of Russia. Feb. 23, 1923. 8p. (S. doc. 
307, 67th Cong. 4th sess.) Paper, 5c. og Re 











1 Parliamentary and official publications of Great Britain may be obtained for the amount 
. noted from the Superintendent of Publications, H. M. Stationery Office, Imperial Housé, 
_ Kingsway, London, W. C. 2. : 
2 When prices are given, the document in question may be obtained for the amount noted. 
from the Superintendent of Documents, Government Printing Office, Washington, D. C. 
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China. H. R. 8221, act “or relief of Chinese Government. - Approved 
March 4, 1928. 1p. (Pubic 514). 5e. 


Chosen. Some observaticns on economic development of. Article by 
Halleck A. Butts. 15 p. (fenate committee print, 67th Cong. 4th sess.) 
Foreign Relations Committee. 


Claims. Draft of proposed legislation to settle claims for damages to 
foreign vessels during the war presented by foreign governments. Feb. 15, 
1923. 3p. (H. doc. 576, 6"th Cong. 4th sess.) Paper, 5c. War Dept. 

Colorado River compact. Report of proceedings of Commission and 
agreement entered into between Arizona, California, Colorado, Nevada, 
New Mexico, Utah and Wyoming respecting apportionment of waters of 
Colorado River. March 2, 1923. 12 p. (H. doc. 605, 67th Cong. 4th 
sess.) Paper, 5c. Colorado Fever Interstate-Governmental Commission. 
Compact signed at Santa Fe, N. Mex., Nov. 24, 1922. 5 p. 
Colorado River Interstate-Gove-nmenial Commission. 


Copyright. Proclamation extending to subjects of the Netherlands 
benefits of act of March 4, 1609. Feb. 26,1923. 2p. (No. 1652.) State 
Dept. 

Diplomatic and consular sevice of United States. Report to accompany 
H. R. 18880 to reorganize foxeign service of United States. Feb. 18, 1923, 
15 p. (S. rp. 1142, 67th Corz. 4th sess.) Paper, 5c. 

Enemy-owned property. Hearing before subcommittee on S. 3852 and 
S. 559 to amend trading with the enemy act. Jan. 10 and 11,1923. Pt. 2, 
43-78 p. Judiciary Committee. 


European War, 1914-1918. Message transmitting tenori from Secretary 
of State relative to history o- World War as shown by records of Depart- 
ment of State. Feb. 24, 1933. Ip. (S. doc. 339, 67th Cong. 4th sess.) 
Paper, 5c. 

Foreign Debts. Address € President of United States to Congress, on 
report of World War Foreigr Debt Commission covering its proposal for 
funding of debt due to United States from Great Britain. Feb. 7, 1923. 
5p. (H. doc. 554, 67th Cong. 4th sess.) 

H. R. 14254, act to amend act to create commission authorized 
to refund or convert obligdt-ons of foreign governments held by United 
States so as to permit settlemeat of British debt to United States. Approved 
Feb. 28, 1923. 2p. (Public 455). 5e. 

Hearings on H. E. 14235 to permit settlement of British debt 
to United States. Feb. 8, 1923. 14 p. Ways and Means Committee. 
Report to accompany H. R. 14254 to permit settlement of 
British debt to United State. Feb. 8, 1923. 6 p. (H. rp. 1567, 67th 
Cong. 4th sess.), paper, 5c; (S rp. 1130, 67th Cong. 4th sess.) Feb. 10, 1923, 
7 p., paper, 5c. 
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Foreign population in United States. Analysis of America’s modern 
melting pot. Hearings, Nov. 21, 1922. 725-881 p. 8 pl. (Serial 7-C). 
Immigration and Naturalization Committee. 

French Spoliation claims. Report to accompany S. 4607 for allowance of 
certain. Feb. 24, 1923. 6p. (S. rp. 1184, 67th Cong. 4th sess.) Paper, 
5c. Claims Committee. 


Haitian Customs Receivership. Report of sixth fiscal period, Oct. 1, 
1921-Sept. 20, 1922, with summary of commerce. 27 p. Insular Affairs 
Bureau. 


Hawaii, Labor and Japanese problems in. Report to accompany H. J. 
Res. 171 providing for immigration to meet emergency caused by labor 
shortage. Feb. 26,1923. 9p. (H. rp. 1717, 67th Cong. 4th sess.) Pt. 1, 
. paper, 5c; views of minority, Feb. 27, 1923, 14 p. Pt. 2, paper, 5e. 
Report to accompany S. J. Res. 82. March 1, 1923. 8 p. 
(S. rp. 1252, 67th Cong. 4th sess.) Paper, 5c. Immigration Committee. 


Hungary. Petition submitted by executive committee of National 
Convention of American Citizens of Hungarian Descent relative to plea 
for justice for Hungary and peace for Europe. 1923. 48 p. il. (S. doe. 
346, 67th Cong. 4th sess.) Paper, 5c. 


Immigration. Admission of certain refugees from Near Eastern countries 
and restriction of immigration into United States, including revision of 
quota act. Report to accompany 8. 4092. Feb. 15, 1923. 43 p. (H. rp. 
1621, 67th Cong. 4th sess.) Paper, 5c. 

Alien seamen, insane aliens, statements on various problems. 
Hearings on H. R. 14273, Jan. 30 and Feb. 6, 1923. 601-723 p. (Serial 
6-C). Immigration and Naturalization Committee. 

Extracts from hearings on H. R. 7826 and H. R. 11730, Jan. 3 
and 4, 1923. 84p. Immigration and Naturalization Committee. 

Hearings Jan. 3-24, 1923. 227-599 p. (Serial 5-C). Im- 
migration and Naturalization Committee. 

















Hearing on S. 4303 to amend joint resolution extending opera- 
tion of immigration act of May 19, 1921. Feb. 20,1923. 101 p. Immi- 
gration Committee. 





Hearing on 8. 4222 to amend act to limit immigration of aliens 
into United States. Jan. 24,1923. 41p. Immigration Committee. 

Income tax to nonresident aliens. Report to accompany H. R. 14050 
to amend revenue act of 1921. March 1, 1923. 6p. (S. rp. 1257, 67th 
Cong. 4th sess.) Paper, 5c. Finance Committee. 

International American Conference, Santiago, Chile, 1923. Program and 
regulations adopted by governing board of Pan American Union. 8 p. 
Pan American Union. 
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. International Institute of Agriculture, Rome. Henis Feb. 27, a: 
14 p. (Serial A, supplemental.) Agriculture Committee. 


Isle of Pines, report on landed and property interests of United States 
citizens in. ` Feb. 2, 1923. 2p. (S. doc. 295, 67th Cong. 4th sess.) State 
Dept. Paper, 5c. a S 


Narcotics. H. J. Res. 453, joint resolution requesting the President to 
- urge upon governments of certain nations immediate necessity of limiting 
production of habit-forming drugs and raw materials from which they are 
made to amount actually required for strictly medicinal and scientific pur- 
poses. Approved March 2, 1923. 3p. (Public resolution 96). 5e. 


Hearings on H. J. Res. 430 and H. J. Res. 453. Feb. 13-16, 
1923. 140 p. Foreign Affairs Committee. 

Report to accompany H. J. Res. 453. Feb. 21, 1923, 7 p. 
(H. rp. 1678, 67th Cong. 4th sess.), paper, 5c; report to accompany H. J. 
Res. 453. Feb. 27, 1923, 7 p. (S. rp. 1284, 67th Cong. 4th sess.), paper, 5c. 
Foreign Relations Committee. 








Naturalization. Syllabus of naturalization law. [Reprint with changes]. 
1923. -10 p. Naturalization Bureau. 


Near East Relief. Report for year ending Dec. 31, 1922. 28 p. (S. 
doc. 343, 67th Cong. 4th sess.) Paper, 5e. 


Norway. H. J. Res. 440, joint resolution to ae award rendered 
against United States by arbitral tribunal established under special agree- 
ment concluded June 30, 1921, between United States and Norway for settle- 
ment of claims arising out of requisitions by Shipping Board Emergency 
Fleet Corporation. Approved Feb. 20,1923. 1p. (Public resolution 91.) 
5c. 


Report to accompany H. J. Res. 440. Feb. 10, 1923. 38 p. 
(H. rp. 1574, 67th Cong. 4th sess.), paper, 5c; (S. rp. 1189, 67th Cong. 4th 
` sess.), Feb. 12, 1923, 2 p., paper, 5c. 


Panama, Joint resolution authorizing the President to abrogate inter- 
national agreement embodied in certain Executive orders relating to Panama 
Canal. Approved. Feb. 12, 1928. 1 p. (Public resolution 88). (The 
agreement in question was the basis for the adjustment of questions arising 
out of the relations between the Canal Zone authorities and the Government 
of Panama during the construction of the canal.) 





Panama Canal, Treaties and acts of Congress relating to. Supplements 
1 and 2, Jan. 24 and 27, 1923. Panama Canal. 


. e Executive orders relating to. Supplement 1. Panama Canal. 





Pan American Union.. Report to governments. of the republics, members 
of the Union, on work of the Union since close of the Fourth International 
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Conference of American States, 1910-1923, submitted by the Director 
General in accordance with resolution of the Conference at Buenos Aires, ` 
‘Aug. 11,1910. January, 1923. 28p. Pan American Union. ` 


Passports. Communication to President recommending authority to 
modify vise fees with view to obtaining reciprocal modifications from foreign 
governments. Feb. 5, 1923. 2 p. (H. doe. pale 67th Cong. 4th sess.) 
State Dept. Paper, 5e. 

Notice concerning use of. Feb. 21, 1923. 8p. State Dept. 
Permanent Court of International Justice. Message of President ane 
mitting letter from Secretary of State and asking consent of Senate to adhe- 
sion of United States to protocol under which the court has been erected at 
The Hague. Feb. 24, 1923. 20 p. (S. doc. 309, 67th Cong. 4th sess.) - 
. Paper, 5c. 





Letter relative to proposed adherence to protocol establishing. 
1923. 5p. (S: doc. 342, 67th Cong. 4th sess.) Paper, 5c. ‘State Dept: 


St. Mary River. Recommendations in matter of measurement and ap- 
portionment of waters of St. Mary and Milk Rivers in United States and 
Canada. Ottawa, Oct. 4 and Oct. 6, 1921. International Joint Commission 
on Boundary Waters between United States and Canada. j 





Trade-marks. Proposed revision of convention between American-coun- 
tries signed at Buenos Aires, Aug. 20, 1910. 1923. 105 ‘p. [English, 
Spanish, ‘Portuguese and French.] Inter-American High Commission. 


Trading with the enemy. ‘Laws, trading with the enemy act with amend- 
ments. 1923. 46p. Paper, 5c. a 
é Guoren A. Fwon. 


JUDICIAL DECISIONS INVOLVING QUESTIONS OF 
INTERNATIONAL LAW 


CUNARD STEAMSHIP COMPANY, LTD., ET AL. V. ANDREW W. MELLON, SECRETARY 
OF THE TREASURY, ET AL! 


Supreme Court of the United States 
Decided April 30, 1923 


_ These are suits by steamship companies operating passenger ships between 

United States ports and foreign ports to enjoin threatened application to f 
them and their ships of certain provisions of the National Prohibition Act. 
The defendants are officers of the United States charged with the Act’s en- 
forcement. In the first ten cases the plaintiffs are foreign corporations and 
their ships are of foreign registry, while in the remaining two the plaintiffs 
are domestic corporations and their ships are of United States registry. All 
the ships have long carried and now carry, as part of their sea stores, in- 
toxicating liquors intended to be sold or dispensed to their passengers and 
crews at meals and‘ otherwise for beverage purposes. Many of the passen- 
gers and crews are accustomed to using such beverages and insist that the 
ships carry and supply liquors for such purposes. By the laws of all the for- 
eign ports at which the ships touch this is permitted and by the laws of some 
itis required. The liquors are purchased for the ships and taken on board in 
the foreign ports and are sold or dispensed in the course of all voyages, 
whether from or to those ports. 

The administrative instructions dealing with the subject have varied since 
the National Prohibition Act went into effect. December 11, 1919, the 
following instructions were issued (T. D. 38218): 

All liquors which are prohibited importation, but which are properly 
listed as sea stores on vessels arriving in ports of the United States, 
should be placed under seal by the boarding officer and kept sealed dur- 
ing the entire time of the vessel’s stay in port, no part thereof to be 


removed from under seal for use by the crew at meals or for any other 
purpose. 


1 The complete list of appellants in these cases, brought on appeal from the District Court 
of the United States for the Southern District of New York, follows: 659, The Cunard Steam- 
ship Company, Ltd.; 660, The Oceanic Steam Navigation Co., Ltd.; 661, International 
Navigation Co., Ltd.; 662, Compagnie Generale Transatlantique; 666, The Netherlands- 
American Steam Navigation Co. (Holland America Line); 667, Liverpool, Brazil and River 
Plate Steam Navigation Co., Ltd.; 668, The Royal Mail Steam Packet Co.; 669, United 
Steamship Company of Copenhagen (Scandinavian American Line); 670, The Pacific Steam 
Navigation Co.; 678, Navigazione Generale Italiana; 693, International Mercantile Marine 
Co.; 694, United American Lines, Inc., et al. 
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Excessive or surplus liquor stores are no longer dutiable, being pro- 
hibited importation, but are subject to seizure and forfeiture. 

Liquors properly carried as sea stores may be returned to a foreign 
port on the vessel’s changing from the foreign to the coasting trade, or 
may be transferred under supervision of the customs officers from a 
vessel in foreign trade, delayed in port for any cause, to another vessel 

- belonging to the same line or owner. 


January 27, 1920, the first paragraph of those instructions was changed 
(T. D. 38248) so as to read: 


All liquors which are prohibited importation, but which are properly 
listed as sea stores on American vessels arriving in ports of the United 
States, should be placed under seal by the boarding officer and kept 
sealed during the entire time of the vessel’s stay in port, no part thereof 
to be removed from under seal for use by the crew at meals or for any 
other purpose. All such liquors on foreign vessels should be sealed on 
arrival of the vessels in port, and such portions thereof released from seal 
as may be required from time to time for use by the officers and crew. 


October 6, 1922, the Attorney General, in answer to an inquiry by the, 
Secretary of the Treasury, gave an opinion to the effect that the National 
Prohibition Act, construed in connection with the Eighteenth Amendment 
to the Constitution, makes it unlawful (a) for any ship, whether domestic 
or foreign, to bring into territorial waters of the United States, or to carry 
while within such waters, intoxicating liquors intended for beverage pur- 
poses, whether as sea stores or cargo, and (b) for any domestic ship even 
when without those waters to carry such liquors for such purposes either as 
cargo or sea stores. The President thereupon directed the preparation, 
promulgation and application of new instructions conforming to that con- 
struction of the Act. Being advised of this and that under the new instruc- 
tions the defendants would seize all liquors carried in contravention of the 
Act as so construed and would proceed to subject the plaintiffs and their 
ships to penalties provided in the Act, the plaintiffs brought these suits. 

The hearings in the District Court were on the bills or amended bills, mo- 
tions to dismiss and answers, and there was a decree of dismissal on the merits 
in each suit. 284 Fed. 890; 285 Fed. 79. Direct appeals under Judicial 
Code, § 238, bring the cases here. 

While the construction and application of the National Prohibition Act 
is the ultimate matter in controversy, the Act is so closely related to the 
Eighteenth Amendment, to enforce which it was enacted, that a right under- 
standing of it involves an examination and interpretation of the Amendment. 
The first section of the latter declares, 40 Stat..1050, 1941: 


Section 1. After one year from the ratification of this article the 
manufacture, sale, or transportation of intoxicating liquors within, the 
importation thereof into, or the exportation thereof from the United 
States and all territory subject to the jurisdiction thereof for beverage 
purposes is hereby prohibited. 
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These words, if taken in their ordinary sensé, are very plain. The articles 
- proscribed are intoxicating liquors for beverage purposes. The acts pro- 
hibited in respect of them are manufacture, sale and transportation within 
a designated field, importation’ into the same, and exportation therefrom. 
And the designated field is the United States and all territory subject to its 
` jurisdiction. There is no controversy here as to what constitutes intoxicat- 
ing liquors for beverage purposes; but opposing contentions are made respect- 
ing what is comprehended in the terms “transportation,” “importation” 
and “territory.” 
- Some of the contentions ascribe a technical meaning to the words “ trans- 
portation” and “importation”. We think they are to be taken in their 
ordinary sense, for it better comports with the object to be attained. In that 
sense transportation comprehends any real carrying about or from one place 
to another. It is not essential that the carrying be for hire, or by one for 
another; nor that it be incidental to a transfer of the possession or title. - If 
one carries in his own conveyance for his own purposes it is transportation ` 
-no less than when a public carrier at the instance of a consignor carries and 
delivers to a consignee for a stipulated charge. See United States v. Simpson, 
252 U. 8. 465. Importation, in a like sense, consists in bringing an article 
into a country from the outside. If there be an actual bringing in it is 
importation regardless of the mode in which it is effected. Entry through a 
custom house is not of the essence of the act. 

Various meanings are sought to be attributed to the term “territory” in 
the phrase “the United States and all territory subject to the jurisdiction — 
thereof”. We are of opinion that it means the regional areas—of land and 
adjacent waters—over which the United States claims and exercises domin- 
ion and control as a sovereign power. The immediate context and the pur- 
port of the entire section show that the term is used in a physical and not a 
metaphorical sense,—that it refers to areas or districts having fixity of loca- 
tion and recognized boundaries. See United States v. Bevans, 3 Wheat. 336, 
390. | : 

It now is settled in the United States and recognized elsewhere that’ the 
territory subject to its jurisdiction includes the land areas under its dominion 
and control, the ports, harbors, bays and other enclosed arms of the sea along 
its coast and a marginal belt of the sea extending from the coast line outward 

. a marine league, or three geographic miles. Church v. Hubbart, 2 Cranch 187, 
234; The Ann, 1 Fed. Cas., p. 926; United States v. Smiley, 27 Fed. Cas., p. 
1132; Manchester v. Massachusetts, 139 U. S. 240, 257-258; Louisiana v. 
Mississippi, 202 U.S. 1, 52; 1 Kent’s Com., 12th ed., *29; 1 Moore Interna- 
tional Law Digest; § 145; 1 Hyde International Law, §§ 141, 142, 154; Wilson 
_ International Law, 8th ed., § 54; Westlake International Law, 2d ed., p. 187, 
et seq; Wheaton International Law, 5th Eng. ed. (Phillipson), p. 282; 1 Oppen- 
heim International Law, 3rd ed., §§ 185-189, 252. This, we hold, is the 
territory which the Amendment designates as its field of operation; and the 
designation is not of a part of this territory but of “all” of it. 
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The defendants contend that the Amendment also covers domestic mer- 
chant ships outside the waters of the United States, whether on the high seas 
or in foreign waters. But it does not say so, and what it-does say shows, as 
we have indicated, that it is confined to the physical territory of the United . 
States. In support of their contention the defendants refer to the statement, 
sometimes made that a merchant ship is a part of the territory of the country 
whose flag she flies. But this, as has been aptly observed, is a figure of 
speech, a metaphor. Scharrenberg v. Dollar S. S. Co., 245 U. S. 122, 127; 
In re Ross, 140 U. S. 453, 464; I Moore International Law Digest, § 174; 
Westlake International Law, 2d ed., p. 264; Hall International Law, 7th ea, 
(Higgins), . § 76; Manning Law of N ations (Amos), p. 276; Piggott Nation- 
ality, Pt. II, p. 13.. The jurisdiction which it is intended to describe arises 
out of the nationality of the ship, as established by her domicile, registry and 
use of the flag, and partakes more of the characteristics of personal than of ` 
territorial sovereignty. See The Hamilton, 207 U. S. 398, 403; American _ 
Banana Co. v. United Fruit Co., 213 U. S. 347; 355; 1 Oppenheim Interna- 
tional Law, 8rd ed., §§ 1238-125, 128. . It is chiefly applicable to ships on the. 
high seas, where there is no territorial sovereign; and’as respects ships in for- 
eign territorial waters it has little application beyond what is affirmatively or . 
tacitly permitted by the local sovereign. 2 Moore International Law Digest, 
§§ 204, 205; Twiss Law of Nations, 2d ed., § 166; Woolsey International Law, 
6th èd., § 58; 1 Oppenheim Latemnational Law, 3rd ed., §§ 128, 146, 260. 

The defendants further .contend that the Amendment covers foreign mer- 
chant ships when within the territorial waters of the United States. Of ` 
course, if it were true that a ship is a part of the territory of the country 
whose flag she carries, the contention: would fail. But, as that is a fiction, 
we think the contention is right. 

A merchant ship of one country voluntarily entering the territorial limits 
of another subjects herself to the jurisdiction of the latter. The jurisdiction ~ 
attaches in virtue of her presence, just as with other objects within those 


limits. During her stay she is entitled to the protection of the laws of that — 


place and correlatively is bound to yield obedience to them. Of course, the 
local sovereign may out of ‘considerations of public policy choose to forego 
the exertion of its jurisdiction or to exert the same in only a limited way, but 
this is a matter resting solely in its discretion. The rule, now generally 
recognized, is nowhere better stated than in The Exchange, 7 Cranch. 116, 
136, 144, where Chief Justice Marshall; speaking for this Court, said: 


The jurisdiction of the nation within its own territory is necessarily 
exclusive and absolute. It is susceptible of no limitation not imposed 
by itself. Any restriction upon it, deriving validity from an external 
source, would imply a diminution of its sovereignty to the extent of the 


restriction, and an investment of that sovereignty to the same extent . _ 


in that power which could impose such restriction. 
All exceptions, VREE to the full and complete power of a nation 


pE 
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within its own territories, must be traced up to the consent of the nation 
itself. They can flow from no other legitimate source. . 

When private individuals of one nation spread themselves through 
another as business or caprice may direct, mingling indiscriminately 
with the inhabitants of that other, or when merchant vessels enter for 
the purposes of trade, it would be obviously inconvenient and dangerous 
to society, and would subject the laws to continual infraction, and the 
government to degradation, if such individuals or merchants did not 
owe temporary and local allegiance, and were not amenable to the juris- 
diction of the country. Nor can the foreign sovereign have any motive 
for wishing such exemption. His subjects thus passing into foreign 
countries, are not employed by him, nor are they engaged in national 
pursuits. Consequently there are powerful motives for not exempting 
persons of this description from the jurisdiction of the country in which 
they are found, and no one motive for requiring it. The implied license, 
therefore, under which they enter can never be construed to grant such 
exemption. 


That view has been reaffirmed and applied by this court on several occa- 
sions. United States v. Diekelman, 92 U.S. 520, 525, 526; Wildenhus’ Case, 
120 U. S. 1, 11; Nishimura Ekiu v. United States, 142 U. 8. 651, 659; Knott v. 
Botany Mills, 179 U. S. 69, 74; Patterson v. Bark Eudora, 190 U.S. 169, 
176, 178; Strathearn S. S. Co. v. Dillon, 252 U. S. 348, 355-356. And see 
Buitfield v. Stranahan, 192 U. S. 470, 492-493; Oceanic Steam Navigation Co. 
v. Stranahan, 214 U.S. 320, 324; Brolan v. United States, 236 U.S. 216, 218. 
In the Patterson case the court added: 

Indeed, the implied consent to permit them (foreign merchant ships) 
to enter our harbors may be withdrawn, and if this implied consent may 


be wholly withdrawn it may be extended upon such terms and conditions 
as the government sees fit to impose. 


In principle, therefore, it is settled that the Amendment could be made to 
cover both domestic and foreign merchant ships when within the territorial 
waters of the United States. And we think it has been made to cover both 
when within those limits. It contains no exception of ships of either class 
and the terms in which it is couched indicate that none is intended. Such an 
exception would tend to embarrass its enforcement and to defeat the attain- 
-ment of its obvious purpose, and therefore cannot reasonably be regarded as- 
implied. 

In itself the Amendment does not prescribe any penalties, forfeitures or 
mode of enforcement, but by its second section ? leaves these to legislative 
action. 

With this understanding of the Amendment, we turn te the National 
Prohibition Act, c. 83, 41 Stat. 305, which was enacted to enforce it. The 
Act is a long one and most of its provisions have no real bearing here. Its 


2 The second section says: “The Congress and the several States shall have concurrent 
power to enforce this article by appropriate legislation.” For its construction, see United 
States v. Lanza (December 11, 1922). 
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scope and pervading purpose are fairly reflected by the following excerpts 
from Title IT: 


Sec. 3. No person ê shall on or after the date when the eighteenth 
amendment to the Constitution of the United States goes into effect, 
manufacture, sell, barter, transport, import, export, deliver, furnish or .. 
possess any intoxicating liquor except as authorized in this Act, and all 
the provisions of this Act shall be liberally construed to the end that the 
use of intoxicating liquor as a beverage may be prevented. 

Sec. 21. Any room, house, building, boat, vehicle, structure, or 
place where intoxicating liquor is manufactured, sold, kept, or bar- 
tered in violation of this title, and all intoxicating liquor and property 
kept and used in maintaining the same, is hereby declared to be a com- 
mon nuisance. 

Sec. 23. That any person who shall, with intent to effect a sale of 
liquor, by himself, his employee, servant, or agent, for himself or any 
person, company or corporation, keep or carry around on his person, or 
in a vehicle, or other conveyance whatever, . . . any liquor 

in violation of this title is guilty of a nuisance. 

Sec. 26. When the commissioner, his assistants, inspectors, or any 
officer of the law shall discover any person in the act of transporting 
in violation of the law, intoxicating liquors in any wagon, buggy, auto- 
mobile, water or air craft, or other vehicle, it shall be his duty to seize 
any and all intoxicating liquors found therein being transported con- 
trary to law. . . 


Other provisions show that various penalties and forfeitures are prescribed 
for violations of the Act; and that the only instance in which the possession 
of intoxicating liquor for beverage purposes is recognized as lawful is where 
the liquor was obtained before the Act went in effect and is kept in the 
owner’s dwelling for use therein by him, his family, and his bona fide guests. 

As originally enacted the Act did not in terms define its territorial field, 
but a supplemental provision‘ afterwards enacted declares that it ‘‘shall 
apply not only to the United States but to all territory subject to its juris- 
diction,” which means that its field coincides with that of the Eighteenth 
Amendment. ‘There is in the Act no provision making it applicable to do- 
mestic merchant ships when outside the waters of the United States, nor any 
provision making it inapplicable to merchant ships, either domestic or for- 
eign, when within those waters, save in the Panama Canal. There is a` 
special provision dealing with the Canal Zone® which excepts “liquor in 


3 The Act contains a provision (§ 1 of Title II) showing that it uses the word “persons” 
as including “associations, copartnerships and corporations” when the context does not 
indicate otherwise. 

4 Section 3, Act November 23, 1921, c. 134, 42 Stat. 222. 

5 The pertinent portion of section 20 of Title ITI, relating to the Canal Zone, is as follows: 

“Sec. 20. That it shall be unlawful to import orintroduceinto the Canal Zone, or to manu- 
facture, sell, give away, dispose of, transport, or have in one’s possession or under one’s con- 
trol within the Canal Zone, any alcoholic, fermented, brewed, distilled, vinous, malt, or 
spirituous liquors, except for sacramental, scientific, pharmaceutical, industrial, or medicinal 
purposes, under regulations to be made by the President, and any such liquors within the 
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transit through the Panama Canal or on the Panama Railroad.” The ex- 
ception does not discriminate between domestic and foreign ships, but ap- 
plies to all liquor in transit through the canal, whether on domestic or foreign 
ships. Apart from this exception, the provision relating to the Canal Zone 
is broad and drastic like the others. 

Much has been said at the bar and in the briefs about the Canal Zone ex-. 

` ception, and various deductions are sought to be drawn from it respecting the 
applicability of the Act elsewhere. Of course the exception shows that 
Congress, for reasons appealing to its judgment, has refrained from attaching 
any penalty or forfeiture to the transportation of liquor while “in transit 
through the Panama, Canal or on the Panama Railroad.” Beyond this it 
has no bearing here, save as it serves to show that where in other provisions 

, no exception is made in respect of merchant.ships, either domestic or foreign, 
within the waters of the United States, none is intended. 

Examining the Act as a whole, we think it shows very plainly, first, that it 

_is intended to be operative throughout the territorial limits of the United 
States, with the single exception stated in the Canal Zone provision; sec- 
ondly, that it is not intended to apply to domestic vessels when outside the 
territorial waters of the United States, and, thirdly, that it is intended to 
apply to all merchant vessels, whether foreign or domestic, when within 
those waters, save as the Panama Canal Zone exception provides otherwise. 

In so saying we do not mean to imply that Congress is without power to 
regulate the conduct of domestic merchant ships when on the high seas, or to 
exert such control over them when in foreign waters as may be affirmatively 
or tacitly permitted by the territorial sovereign; for it long has been settled 
that Congress does have such power over them. Lord v. Steamship Co., 
102 U.S. 541; The Abby Dodge, 223 U. 8. 166,176. But we do mean that the 
National Prohibition Act discloses that it is intended only to enforce the 
Eighteenth Amendment and limits its field of operation, like that of the 
Amendment, to the territorial limits of the United States. 

The plaintiffs invite attention to data showing the antiquity of the practice 
of carrying intoxicating liquors for beverage purposes as part of a ship’s sea 
stores, the wide extent of the practice and its recognition in a congressional 

- enactment, and argue therefrom that neither the Amendment nor the Act can 
have been intended to disturb that practice. _ But in this they fail to recog- 
nize that the avowed and obvious purpose of both the Amendment and the 
Act was to put an end to prior practices respecting such liquors, even though 
the practices had the sanction of antiquity, generality and statutory recog- 
nition. Like data could be produced and like arguments advanced by many 
whose business, recognized as lawful theretofore, ‘was shut down or curtailed 
by the change in national policy. In principle the plaintiffs’ situation is not 

Canal Zone in violation hereof shall be forfeited to the United States and seized: Provided, 


That this section shall not t apply to liquor in transit eee: the Panama Canal or on the 
Panama Railroad.” 
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different from that of the innkeeper whose accustomed privilege of selling 
liquor to his guests is taken away, or that of the dining-car proprietor who is 
prevented from serving liquor to those who use the cars which = operates to 
and fro across our northern and southern boundaries. 

It should be added that after the adoption of the Amendment and the 
enactment of the National Prohibition Act Congress distinctly withdrew the 
prior statutory recognition. of liquors as legitimate sea stores. The recogni- 
tion was embodied in section 2775 of the Revised Statutes, which was among 
the provisions dealing with customs administration, and when, by the Act of 

‘September 21, 1922, those provisions were revised, that section was expressly 
repealed along with other provisions recognizing liquors as legitimate cargo. 

~. Ch. 356, Title IV and § 642, 42 Stat. 858, 948, 989. Of course, as was ob- 

served by the District Court, the prior recognition, although representing the 
‘national policy at the time, was not in the nature of a promise for the future. 

~ Tt therefore is of no importance that the liquors in the plaintiffs’ ships are 

carried only as sea stores. Being sea stores does not make them liquors any. 
the less; nor does it change the incidents of their use as beverages. But itis 
of importance that they are carried through the territorial waters of the 

United States and brought into its ports and harbors. This is prohibited ` 
transportation and importation in the sense of the Amendment and the Act. 

- The recent cases of Grogan v. Walker & Sons and Anchor Line v. Aldridge, 
259 U. S. 80, are practically conclusive on the point. The question in one 
was whether carrying liquor intended as a beverage through the United 

‘States from Canada to: Mexico was prohibited transportation under the 
Amendment and the Act, the liquor being carried in bond by rail, and that in 
the other was whether the transshipment of such liquor from one British ` 
ship to another in the-harbor of New York was similarly prohibited, the 
‘liquor being in transit from Scotland to Bermuda. The cases were consid- 
ered together and an affirmative answer was given in each, the court- saying 
in the opinion, p. 89: 

The Eighteenth Amendment meant a great revolution in the policy 
of this country, and presumably and obviously meant to upset a good 
many things on as well as off the statute book. It did not confine itself , 

“in any meticulous way to the use of intoxicants in this country. - It- 
forbade export for beverage purposes elsewhere. True this discouraged 

_ production here, but that was forbidden already, and the provision ap-- 

plied to liquors already lawfully made. See Hamilton. v. Kentucky 
Distilleries & Warehouse Co., 251 U. S. 146, 151,n.1. Itisobvious that ` 
those whose wishes and opinions were embodied in the Amendment. 
. meant to stop the whole business. They did not want intoxicating 
liquor in the United States and reasonably may have thought that if 
they let it in some of it was likely to stay.. When, therefore, the Amend- 

- ment forbids not only importation into and exportation from the United. . 
States but transportation within it, the natural meaning of the words 
expresses an altogether probable intent. The Prohibition Act only 
fortifies i in this respect the interpretation of as Amendment itself. - The 
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manufacture, possession, sale and transportation of spirits and wine for 
other than beverage purposes are provided for in the act, but there is no 
provision for transshipment or carriage across the country from without. 
When Congress was ready to permit such a transit for special reasons, in 
the Canal Zone, it permitted it in express words. Title ITI, § 20, 41 
Stat. 322. 


Our conclusion is that in the first ten cases—those involving foreign ships 
~-the decrees of dismissal were right and should be affirmed, and in the re- 
maining two—those involving domestic ships—the decrees of dismissal were 
erroneous and should be reversed with directions to enter decrees refusing any 
relief as respects the operations of the ships within the territorial waters of 
the United States and awarding the relief sought as respects operations out- 
side those waters. 

Decrees in Nos. 659, 660, 661, 662, 666, 667, 
668, 669, 670 and 678, Affirmed. 
Decrees in Nos. 693 and 694, Reversed. 


Mr. Justice McRerxoLrps, dissents. 


Mr. Justice SUTHERLAND, dissenting. 


I agree with the judgment of the Court in so far as it affects domestic 
ships, but I am unable to accept the view that the Eighteenth Amendment 
applies to foreign ships coming into our ports under the circumstances here 
disclosed. 

It would serve no useful purpose to give my reasons at any length for this 
conclusion. I therefore state them very generally and briefly. 

The general rule of international law is that a foreign ship is so far identified 
with the country to which it belongs that its internal affairs, whose effect 
is confined to the ship, ordinarily are not subjected to interference at the 
hands of another state in whose ports it is temporarily present, 2 Moore, Int. 
Law Dig., p. 292; United States v. Rodgers, 150 U. S. 249, 260; Wldenhus’s 
Case, 120 U. 8. 1, 12; and, as said by Chief Justice Marshall, in Murray v. 
Schooner Charming Betsy, 2 Cranch 64, 118: 


an act of Congress ought never to be construed to violate the 
law of nations if any other possible construction remains. 


* * 


That the Government has full power under the Volstead Act to prevent the 
landing or transhipment of any such liquors or their use in our ports is not 
doubted, and, therefore, it may provide for such assurances and safeguards 
as it may deem necessary to those ends. Nor do I doubt the power’ of 
Congress to do all that the court now holds has been done by that Act, but 
such power exists not under the Eighteenth Amendment, to whose provisions 
the Act is confined, but by virtue of other provisions of the Constitution, 
which Congress here has not attempted to exercise. With great deference 
to the contrary conclusion of the court, due regard for the principles of inter- 


. 
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national comity, which exist between friendly nations, in my opinion, forbids 
the construction of the Eighteenth Amendment and of the Act which the 
present decision advances. Moreover, the Eighteenth Amendment, it must ` 
not be forgotten, confers concurrent power of enforcement upon the several 
States, and it follows that if the General Government possesses the power 
here claimed for it under that Amendment, the several States within their 
respective boundaries, possess the same power. It does not seem possible 
to me that Congress, in submitting the Amendment or the several States in 
adopting it, could have intended to vest in the various seaboard States a 
power so intimately connected with our foreign relations and whose exercise 
might result in international confusion and embarrassment, 

In adopting the Eighteenth Amendment and in enacting the Volstead Act 
the question of their application to foreign vessels in the circumstances now 
presented does not appear to have been in mind. If, upon consideration, 
Congress shall conelude that when such vessels, in good faith carrying liquor 
among their sea stores, come temporarily into our ports their officers should, 
ipso facto, become liable to drastic punishment and the ships themselves 
subject to forfeiture, it will be a simple matter for that body to say so in plain 
terms. But interference with the purely internal affairs of a foreign ship is 
of so delicate a nature, so full of possibilities of international misunderstand- 
ings and so likely to invite retaliation that an affirmative conclusion in 
respect thereof should rest upon nothing less than the clearly expressed in- 
tention of Congress to that effect, and this I am unable to find in the legisla- 
tion here under review. 


UNITED STATES V. BHAGAT SINGH THIND 
Supreme Court of the United States 
Decided February 19, 1923 


This cause is here upon a certificate from the Circuit Court of Appeals, re- 
questing the instruction of this Court in respect of the following questions: 
1. Is a high caste Hindu of full Indian blood, born at Amritsar, Pun- 

jab, India, a white person within the meaning of section 2169, Revised 


Statutes? 

2. Does the act of February 5, 1917,°(39 Stat. L. 875, section 3) dis- 
qualify from naturalization as citizens those Hindus, now barred by that 
act, whe had lawfully entered the United States prior to the passage of 
said act? 


The'appellee was granted a certificate of citizenship by the District Court 
of the United States for the District of Oregon, over the objection of the 
naturalization examiner for the United States. A bill in equity was then 
filed by the United States, seeking a cancellation of the certificate on the 
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ground that the appellee was not a white person and therefore not lawfully 
sntitled to naturalization. The District Court, on motion, dismissed the 
bill (268 Fed. 683) and an appeal was taken to the Circuit Court of Appeals. 
No question is made in respect of the individual qualifications of the appellee. 
The sole question is whether he falls within the class designated by Congress 
as eligible. ` . 

Section 2169 Revised Statutes provides that the provisions of the Natural- 
ization Act “shall apply to aliens being free white persons and to aliens of 
African nativity and to persons of African descent.” 

Tf the applicant is a white person within the meaning of this section he is 
entitled to naturalization; otherwise not. In United States v. Ozawa, 260 U. 
S. 178, decided November 13, 1922, we had occasion to consider the applica- 
tion of these words to the case of a cultivated Japanese and were constrained 
to hold that he was not within their meaning. As there pointed out, the 
provision is not that any particular class of persons shall be excluded, but it 
is, in effect, that only white persons shall be included within the privilege 
of the statute. ‘The intention was to confer the privilege of citizenship 
upon that class of persons whom the fathers knew as white, and to deny it to _ 
all who could not be so classified. It is not enough to say that the framers 
did not have in mind the brown or yellow races of Asia. It is necessary to go 
farther and be able to say that had these particular races been suggested the 
language of the Act would have been so varied as to include them within its 
privileges,” citing Dartmouth College v. Woodward, 4 Wheat. 518, 644. Fol- 
lowing a long line of decisions of the lower Federal courts, we held that the 
words imported a racial and not an individual test and were meant to indicate 
only persons of what is popularly known as the Caucasian race. But, as 
there pointed out, the conclusion that the phrase “white persons” and the 
word “Caucasian” are synonymous does not end the matter. It enabled us 
to dispose of the problem as it was there presented, since the applicant for 
citizenship clearly fell outside the zone of debatable ground on the negative 
side; but the decision still left the question to be dealt with, in doubtful and 
different cases, by the “process of judicial inclusion and exclusion.” Mere 
ability on the part of an applicant for naturalization to establish a line of 
descent from a Caucasian ancestor will not ipso facto and necessarily con- 
clude the inquiry. ‘‘Caucasian” is a conventional word of much flexibility, 
as a study of the literature dealing with racial questions will disclose, and 
while it and the words “white persons” are treated as synonymous for the 
purposes of that case, they are not of identical meaning—idem per idem. 

In the endeavor to ascertain the meaning of the statute we must not fail 
to keep in mind that it does not employ the word “Caucasian” but the 
words “white persons”, and these are words of common speech and not of 
scientific origin. The word “Caucasian” not only was not employed in the 
law but was probably wholly unfamiliar to the original framers of the statute 
in 1790. When we employ it we do so as an aid to the ascertainment of the 
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legislative intent and not as an invariable substitute for the statutory words. 
Indeed, as used in the science of ethnology, the connotation of the word is by 
no means clear and the use of it in its scientific sense as an equivalent for the 
words of the statute, other considerations aside, would simply mean the 
substitution of one perplexity for another. But in this country, during the 
last half century especially, the word by common usage has acquired a popu- 
lar meaning, not clearly defined to be sure, but sufficiently so to enable us to 
say that its popular as distinguished from its scientific application is of 
appreciably narrower scope. It isin the popular sense of the word, therefore, 
that we employ it as an aid to the construction of the statute, for it would be 
obviously illogical to convert words of common speech used in a statute into 
words of scientific terminology when neither the latter nor the science for 

_ whose purposes they were coined was within the contemplation of the framers 
of the statute or of the people for whom it was framed. The words of the 
statute are to be interpreted in accordance with the understanding of the 
common man from whose vocabulary they were taken. See Maillard v. 
Lawrence, 16 How. 251, 261. 

They imply, as we have said, a racial test; but the term “race” is one 
which, for the practical purposes of the statute, must be applied to a group 
of living persons now possessing in common the requisite characteristics, 
not to groups of persons who are supposed to be or really are descended from 
some remote, common ancestor, but who, whether they both resemble him to 
a greater or less extent, have, at any rate, ceased altogether to resemble one 
another. It may be true that the blond Scandinavian and the brown Hindu 
have a common ancestor in the dim reaches of antiquity, but the average 
man knows perfectly well that there are unmistakable and profound differ- 
ences between them today; and it is not impossible, if that common ancestor 
could be materialized in the flesh, we should discover that he was himself 
sufficiently differentiated from both of his descendants to preclude his racial 
classification with either. The question for determination is not, therefore, 
whether by the speculative processes of ethnological reasoning we may pre- 
sent a probability to the scientific mind that they have the same origin, but 
whether we can satisfy the common understanding that they are now the 
same or sufficiently the same to justify the interpreters of a statute—written 
in the words of common speech, for common understanding, by unscientific 
men—in classifying them together in the statutory category as white per- 
sons. In 1790 the Adamite theory of creation—-which gave a common an- 
cestor to all mankind—was generally accepted, and it is not at all probable 
that it was intended by the legislators of that day to submit the question of 
the application of the words “white persons” to the mere test of an indefi~ 
nitely remote common ancestry, without regard to the extent of the subse- 
quent divergence of the various branches from such common ancestry or 
from one another. i 

The eligibility of this applicant for citizenship is based on the sole fact that 
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he is of high caste Hindu stock, born in Punjab, one of the extreme north-- 
western districts of India, and classified by certain scientific authorities as of 
the Caucasian or Aryan race. The Aryan theory as a racial basis seems to be 
discredited by most, if not all, modern writers on the subject of Ethnology. 
A review of their contentions would serve no useful purpose. It is enough to 
refer to the works of Deniker (Races of Man, 317), Keane (Man: Past and 
Present, 445-6), Huxley (Man’s Place in Nature, 278) and to the Dictionary 
of Races, Senate Document 662, 61st Congress, 3d Sess., 1910-1911, p. 17. 

The term “Aryan” has to do with linguistic and not at all with physical 
characteristics, and it would seem reasonably clear that mere resemblance in 
language, indicating a common linguistic root buried in remotely anciens 
soil, is altogether inadequate to prove common racial origin. There is, and 
can be, no assurance that the so-called Aryan language was not spoken by a 
variety of races living in proximity to one another. Our own history has 
witnessed the adoption of the English tongue by millions of Negroes, whose 
descendants can never be classified racially with the descendants of white 
persons notwithstanding both may speak a common root language. 

The word “Caucasian” is in scarcely better repute! It is at-best a con- 
ventional term, with an altogether fortuitous origin,? which, under scientific 
manipulation, has come to include far more than the unscientific mind sus- 
pects. According to Keane, for example, (The World’s Peoples, 24, 28, 307, 
et seq.) it includes not only the Hindu but some of the Polynesians,’ (that is 
the Maori, Tahitians, Samoans, Hawaiians and others), the Hamites of 
Africa, upon the ground of the Caucasic cast of their features, though in coler 
. they range from brown to black. We venture to think that the average 
well informed white American would learn with some degree of astonishment 
that the race to which he belongs is made up of such heterogeneous elements.! 


1 Dictionary of Races, supra, p. 31. 

. 2 Encyclopaedia Britannica (11th ed.), p. 118: “The ill-chosen name of Caucasian, in- 
vented by Blumenbach in allusion to a South Caucasian skull of specially typical proportions, 
and applied by him to the so-called white races, is still current; it brings into one race peoples 
such as the Arabs and Swedes, although these are scarcely less different than the Americans ` 
and Malays, who are set down as two distinct races, Again, two of the best marked varieties ` 
of mankind are the Australians and the Bushmen, neither of whom, however, seems to have a 
natural place in Blumenbach’s series.” 

3 The United States Bureau of Immigration classifies all Pacific Islanders as belonging to 
the “Mongolie grand division.” Dictionary of Races, supra, p. 102. 

4 Keane himself says that the Caucasic division of the human family is “in point of fact the 
most debatable field in the whole range of anthropological studies.” Man: Past and Present, 
p. 444. : g 

And again: “Hence it seems to require a strong mental effort to sweep into a single case- 
gory, however elastic, so many different peoples—Europeans, North Africans, West Asiatics, 
Iranians and others all the way to the Indo-Gangetic plains and uplands, whose complexion 
presents every shade of color, except yellow, from white to the deepest brown or even blask. 

“But they are grouped together in a single division, because their essential properties are 
one, . . .° their substantial uniformity speaks to the eye that sees below the surface 

we recognize a common racial stamp in the facial expression, the structure of the 
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The various authorities are in irreconcilable disagreement as to what con- 
stitutes a proper racial division. For instance, Blumenbach has five races; 
Keane following Linnaeus, four; Deniker, twenty-nine.” The explanation 
probably is that “the innumerable varieties of mankind run into one another 
by insensible degrees,” ë and to arrange them in sharply bounded divisions 
is an undertaking of such uncertainty that common agreement is practically 
impossible. 

It may be, therefore, that a given group cannot be seoperly assigned to any 
of the enumerated grand racial divisions. The type may have been so 
changed by intermixture of blood as to justify an intermediate classification. 
Something very like this has actually taken place in India. Thus, in Hin- 
dustan and Berar there was such an intermixture of the “Aryan” ’ invader 
with the dark-skinned Dravidian.’ 

In the Punjab and Rajputana, while the invaders seem to have met with 
more success in the effort to preserve their racial purity, intermarriages did 
occur producing an intermingling of the two and destroying to a greater or 
less degree the purity of the “Aryan” blood. The rules of caste, while 
_ calculated to prevent this intermixture, seem not to have been entirely suc- 
cessful.9 i 

It does not seem necessary to pursue the matter of scientific classification 
further. We are unable to agree with the District Court, or with other lower 
Federal courts, in the conclusion that a native Hindu is eligible for naturaliza- 
tion under Section 2169. The words of familiar speech, which were used by 
the original framers of the law, were intended to include only the type of man 
whom they knew as white. The immigration of that day was almost ex- 
clusively from the British Isles and Northwestern Europe, whence they and 
their forebears had come. ‘When they extended the privilege of American 
citizenship to ‘‘any alien being a free white person” it was these immigrants 


hair, partly also the bodily proportions, in all of which points they agree more with each 
other than with the other main divisions. Even in the case of certain black or very dark 
races, such as the Bejas, Somali, and a few other Eastern Hamites, we are reminded in- 
stinctively more of Europeans or Berbers than of negroes, thanks to their more regular 
features and brighter expression.” Id., 448. r 

ë Dictionary of Races, supra, p. 6. See, generally, 2 Encyclopedia Britannica, (11th ed.), 
p. 113. 

8 Encyclopedia Britannica, 11th ed., p. 113. 

T Encyclopedia Britannica, (11th ed.), p. 502. 

8 Id. 

? Encyclopedia Britannica, p. 503: “In spite, however, of the artificial restrictions placed 
on the intermarrying of the castes, the mingling of the two races seems to have proceeded ata 
tolerably rapid rate. Indeed, the paucity of women of the Aryan stock would probably 
render these mixed unions almost a necessity from the very outset; and the vaunted purity 
of blood which the caste rules were calculated to perpetuate can scarcely have remained of 
more than a relative degree even in the case of the Brahman caste.” 

And see the observations of Keane (Man: Past and Present, p. 561) as to the doubtful 

origin and effect of caste. - 
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—bone of their bone and flesh of their flesh—and their kind whom they must 
have had affirmatively in mind. The succeeding years brought immigrants | 
from Eastern, Southern and Middle Europe, among them the Slavs and the 
dark eyed, swarthy people of Alpine and Mediterranean stock, and ‘these 
were received as unquestionably akin to those already here and readily 


‘amalgamated with them. It was.the descendants of these, and other im- 


migrants of like origin, who constituted the white population of the country 
when Section 2169, re-enacting the naturalization test of 1790, was adopted; - 
and, there is no reason to doubt, with like intent and meaning. 

What; if any, people of primarily Asiatic stock come within the words of 
the section we do not deem it necessary now to decide. There is much in the 


-origin and historic development of the statute to suggest that no Asiatic 


whatever was included. The debates in Congress, during the consideration 
of the subject in 1870 and 1875, are persuasively of this character. In 1873, 
for example, the words “free white persons” were unintentionally omitted 
from the compilation of the Revised Statutes. This omission was supplied 
in 1875 by the Act to correct errors.and supply omissions. 18 Stat., c. 80, 
p. 318. When this Act was under consideration by Congress efforts were 
made to strike out’ the words quoted, and it was insisted upon the one hand 
and conceded upon the other, that the effect of their retention was to exclude 
Asiatics generally from citizenship. While what was an upon that ocea- 
sion, to be sure, furnishes no basis for judicial construction'of the statute, it is, 
nevertheless, an important historic incident, which may. not be altogether 
ignored in the search for the true meaning of words which: are themselves 
historic. That question, however, may well be left for final determination 
until the details have been more completely disclosed by the consideration 
of particular cases, as they from time to time arise. The words of the stat- 
ute, it must be conceded, do not readily yield to exact interpretation, and it is 
probably better to leave them as they are than to risk undue extension or 
undue limitation of their meaning by any general paraphrase at this time. 
What we now hold is that the words ‘‘free white persons” are words of ` 


_ common speech, to be interpreted in accordance with the understanding of 
z the common man, synonymous with the word “Caucasian” only as that 
‘ word i is popularly understood. Asso understood and used, whatever may be 

‘the speculations of the ethnologist, it does not include the body of people to 


whom the appellee belongs. It is a matter of familiar observation and 
knowledge that the physical group characteristics of the Hindus render them 
readily distinguishable from the various groups of persons in this country 
commonly recognized as white. The children of English, French, German, 
Italian, Scandinavian, and other European parentage, quickly merge into 
the mass of our population and lose the distinctive hallmarks of their Eu- 
ropean origin. On the other hand, it cannot be doubted that the children 
born in this country of Hindu parents would retain indefinitely the clear 
evidence of their ancestry. It is very far from our thought to suggest the 
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slightest question of racial superiority or inferiority. What we suggest is 
merely racial difference, and it is of such character and extent that the great 
body of our people instinctively recognize it and reject the thought of as- 
similation. 

Tt is not without significance in this connection that Congress, by the Act 
of February 5, 1917, 39 Stat. 874, c. 29, sec. 3, has now excluded from admis- 
sion into this country all natives of Asia within designated limits of latitude 
and longitude, including the whole of India. This not only constitutes con- 
clusive evidence of the congressional attitude of opposition to Asiatic 
immigration generally, but is persuasive of a similar attitude toward Asiatic 
naturalization as well, since it is not likely that Congress would be willing 
to accept as citizens a class of persons whom it rejects as immigrants. 

It follows that a negative answer must be given to the first question, which 
disposes of the case and renders an answer to the second question unneces- 
sary, and it will be so certified. 

. Answer to question No. 1, No. 


VANDERBILT ET AL. V. TRAVELERS INSURANCE COMPANY ! 
Supreme Court of New York ° 
Trial Term, June, 1920 


[Judgment affirmed by the Appellate Division of the Supreme Court of New 
York, May, 19222; judgment affirmed by Court of Appeals of New 
York, January 30, 1923°.] ; 

McAvoy, J.—The defendant by its policy of insurance issued in August o 

1903 undertook the liability to pay the principal sum mentioned therein for 

loss of life of the insured. The insured, Alfred G. Vanderbilt, on the 7th of 

May, 1915, while the policy of insurance was in full force and effect, was trav- 

eling as a passenger and was on board the British stearher Lusitania, then 

bound from New York to Liverpool, Eng. This vessel was sunk at a point off 
the coast of Ireland, and when she was so sunk and as a result thereof Alfred 

G. Vanderbilt lost his life by drowning. “The Lusitania was sunk in accord- _ 

ance with instructions of the Imperial German Government by torpedoes fired 

from a submarine vessel which belonged to and was commanded by a com- 
ynissioned officer of said Imperial German Government, and the officers and 
crew thereof were a part of the naval forces of the Imperial German Govern- 
ment. A state of war existed and was then being waged between the United 

Kingdom of Great Britain and Ireland and the Imperial German Govern- 

ment. The Lusitania was subject to call in the war service by the United 

Kingdom of Great Britain and Ireland as an auxiliary cruiser, but at the time 

1112 N. Y. Mise. Reports 248. 


2 Law Reports, N. Y., 202 App. Div. 738 (no opinion). 
3935 N. Y. (memoranda opinions) 12. 
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of the sinking she had not been so called and was engaged as a passenger and 
freight carrying merchantman, and was unarmed and carried neutrals and 
non-combatants, together with various sorts of infantry equipment, fittings 
and the like. The attack upon her by the German submarine vessel was 
made without any notice or warning of an intention to sink or attack her, and 
no opportunity was given to those on board to leave her, and no provision 
for safeguarding the lives of those upon her was made. The policy contains 
a clause which, omitting the non-pertinent part, reads in paragraph 4 of its 
provisos: “Nor shall this insurance cover . . . death . . . re- 
sulting, directly or indirectly, wholly or partly, from . . . war or riot.” 
It is the plaintiffs’ contention that since the transaction violated the common 
usages and acceptances of principles of enlightened nations, termed the laws 
of war, the death of the insured may not be aseribed to the excepted condition 
of the policy. Opposed to this the defendant asserts that however execrable 
may be the act of the belligerent it is none the less, with respect to private 
persons, a result of war after a formal declaration thereof and comes within 
the conditions which would excuse performance under the policy of payment 
of the sum for which the decedent wasinsured. These opposing contentions 
involve a ruling which will define the sense in which the word “war” was 
applied by the company in the terms of its policy and received by the insured 
at the time of its execution and acceptance. The common understanding of 
the meaning of “war”, as related to its likelihood to be the cause of death, 
and the interpretations given to the usage of such a term in the current of 
juridical history would be controlling. In the broad sense the death of the 
insured on board the Lusitania must be conceded to be a result of war, be- 
cause it came about in a contest conducted by armed public forces and during ` 
a state of affairs during the continuance of which the parties to the war were 
exercising force each against the other. Doubtless hostilities existing be- 
tween the two nations may be confined in their nature and extent, be limited 
as to places, persons and things, but in the exercise of force by bodies politic 
against each other for the purpose of coercion, whether the contest is carried 
on by force or by deceit or by means covered by rules of conduct which 
reason deduces as consonant to justice which ought to regulate the political 
intercourse of nations both in peace and war, these limitations designed. to 
protect non-combatants, neutrals and others wholly disassociated from the 
armed conflict itself have been repeatedly offended against and flouted even 
in civilized times by Christian sovereignties. It would appear that adher- 
ence is given the doctrine maintained by Bynkershoek in these instances; 
that everything done against the enemy is lawful; that he may be destroyed 
though unarmed and defenseless; that fraud or even poison may be employed 
against him; that the most unlimited right is acquired to his person and 
property, and that war admits of no limitations or restraint which any nation 
is bound to respect in its dealings with the other. In the narrower sense 
war may be regarded as controlled within absolute law which can be ascer- 
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tained, applied and enforced by a body of rules properly applicable as occa- 
sion arises, and that civilized nations have consented that this body of law 
should form the rules of their conduct in their relations with each other. 
This was the view of Gentilis, whose definition is bellum est publicorum ar- 
morum justa contentio, and the-view of Phillimore (Vol. 3, page 82), who says: 
‘War is not to be considered as an indulgence of blind passions, but as an act 
of deliberate reason. . . . Itis regulated by a code as precise and as well 
understood as that which governs the intercourse of states in their pacific 
relations to each other. As war is the conflict of societies, that is, of cor- 
porate bodies, recognized and governed by law in all their actions, war must 
be and is carried on with reference to rules and principles of law governing 
that particular mode of social action.” These views, however, of the modern 
jurists which have caused to be introduced into modern warfare many be- 
nign influences, ‘‘ which shed a few faint rays upon the gloom of war barely 
sufficient to disclose its horrors,” owe their existence altogether to mutual 
concessions and constitute merely voluntary relinquishments of the rights of 
war. The Rapid, 8 Cranch, (U. 8.) 155. Our national Supreme Court early 
concluded that “every contention by force between two nations in external 
matters under authority of their respective governments is not only war, but 
public war; . . . one whole nation is at war with another whole nation, 
and all the members of the nation declaring war are authorized to commit 
hostilities against all the members of the other in every place and under 
every circumstance” (Bas v. Ting, 4 Dallas, 37). And in Montoya v. United 
States, 180 U. S. 261, the horrors and cruelties accompanying the depreda- 
tions of Indian tribes through military force were held to constitute a state 
of war. The court there stated that the acts of a collection of marauders 
might be treated on the one hand as the performances of “a ‘band’ whose 
depredations . . . are part of a hostile demonstration against the 
government or settlers in general, or are for the purpose of individual plun- 
der. If their hostile acts are directed against the government or against all 
settlers with whom they come in contact, it is evidence of an act of war.” 
It would seem to follow, therefore, that the argument for a holding that this 
act was not one of war cannot be admitted. The theory that modern usage 
and custom with its more humane and wise policy “constitutes a rule which 
acts directly upon the thing itself by its own force and not through the 
sovereign power is not allowed.” Usage and custom prescribing the re- 
straints imposed for the protection of non-combatants and third persons 
generally is merely “a guide which the sovereign follows or abandons at his 
will. The rule, like other precepts of morality, of humanity, and even of 
wisdom, is addressed to the judgment of the sovereign, and although it can- 
not be disregarded by him without obloquy, yet it may be disregarded”. 
Brown ù. United States, opinion by Chief Justice Marshall, 8 Cranch, 109. 
The concessions of the parties that the Lusitania was sunk in accordance 
with instructions of a sovereign government by the act of a vessel com- 
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manded by a commissioned officer of that sovereign government, being 
then operated by that said officer and its crew, all of ‘whom were part of the 
naval forces of the said sovereign government, and that war was then being 
waged by and between Great Britain, the sovereign controlling the Lusiania, 


and Germany, the sovereign controlling the- submarine vessel, control the 


conclusion which must be reached that the casualty resulted from war and 


that the consequences of the casualty come within the excepted portions of 
the policy. 


Judgment accordingly. 
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Woodrow Wilson and World Settlement. By Ray Stannard Baker. New 
York: Doubleday, Page and Company, 1922. 3 vols. pp. xxxv-482, 
xii-561, xv—508, ill. index. Vols. 1and 2, $10.00; vol. 3 (documents), $10.00. 


This account of the Peace Conference was written in response to the 
attacks on President Wilson’s activities at Paris, and in the course of the 
narrative the author takes occasion to answer some of the criticisms, espe- 
cially those contained in Mr. Lansing’s The Peace Negotiations. It seems 
that President Wilson was urged to prepare such an account himself, but 
was too ill to do so, and Mr. Ray Stannard Baker was invited by the Presi- 
` dent to undertake the task. Probably no person could present the Presi- 
dent’s.side of the case better than Mr. Baker has done in these three volumes, 
the first two of which are composed of narrative and comments and the 
latter containing the texts of selected supporting documents. The author 
had special opportunities to qualify for the work. He was in charge of the 
press bureau‘of the American Commission at Paris and his duties brought 
him into daily contact with the American Commissioners. During the later 
months of the conference he saw President Wilson each evening and went 
over all the happenings of the day with him. He crossed the ocean three 
times on the George Washington with the President and was one of a com- 
mittee that directed the publicity of the Supreme Economic Council. 

Mr. Baker had access to original materials for the preparation of the 
work. Their source is thus described by the author in his introduction: 

President Wilson kept on his desk at Paris during the Peace Conference 
a large steel document box with a spring lock. I have seen him at the close 
of the day, after the session of the Council of Four, methodically put into this 
box all the papers and memoranda which had come to him in the course of 
the day’s proceedings. From time to time, as the box filled up and the 
documents were no longer required, they were removed to larger boxes and 
trunks, one of them beautifully made by the ship’s carpenter of the George 
Washington. All of these were brought home with him to the White House. 

- In January, 1921, 1 began working upon these documents at the 
White House. They were in two trunks and three steel boxes, and for the 
most part had not been touched since the President put them aside in Paris. 

The author describes the nature of the documents as being the complete 
official minutes in English of the meetings of the various Councils of Four, 
Ten, ctc., reports and memoranda by members of the American Delegation, 
British and French reports that came into the President’s hands, records 
and minutes of the several commissions and expert committees, and com- 
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munications of various kinds which came personally to the President before 
and during the Peace Conference. The memoranda of President Wilson 
were also, of course, available to Mr. Baker, 

The result of this combination of personal experience at Paris and work- 
ing with original source materials has enabled the author to produce what 
is undoubtedly the most authentic account of the Peace Conference which 
has yet been published in America. As a record of Mr. Wilson’s actions and . 
narrative of events connected with them, giving what may be called the 
facts in the case, the three volumes will prove valuable to any student of the 

‘subject regardless of his sentiments in favor of or against President Wilson’s 
foreign policy after the Armistice. 

The same statement does not hold good, of course, with regard to the 
author’s comments and arguments in defense of the President, for they 
for the most part make queer and wearisome reading to anyone who was 
‘not an ardent supporter of President Wilson at Paris and is not an irrecon- 
cilable champion of the entry of the United States into the League of 
Nations notwithstanding the result of the election in 1920. 

In spite of Mr. Baker’s expressed desire to avoid “special pleading, or 
seek to make out a case either for a person or a programme,” he was too 
intimately associated with the President and too much in sympathy with 
his purposes to succeed in the attempt. Statements that “President 
Wilson’s political programme, with its principles of self-determination and 
mutual guarantees expressed in the new instrumentality of the League of 
Nations, had its root deep in the soil of American tradition and American 
aspiration; it was American policy extended and applied to the world” 
(Vol. IT, p. 315), require too much imagination and involve too much casu- 
istry to be accepted as sound conclusions upon the evidence adduced. Only 
a partisan could “see as in a spotlight the defects of our governmental ` 
machinery as it concerns foreign affair8” to understand President Wilson’s 
failure at Paris (Vol. I, p. XX XV). And only a worshipper could attribute 
the omniscience to President Wilson implied in the following sentences: 
“The President had to act quickly. He did not have time to explain to the 
people how the Covenant he had brought back answered their vision. It 
required a knowledge of history, foreign affairs, law, that even the leaders 
did not have” (Vol. I, p. 317). The truth is that the more President Wilson 
and his supporters attempted to explain the Covenant the stronger grew 
the public opposition to it. 

The omission from the chronology of “Important dates connected with 
the Peace Conference” of the two occasions when the Senate virtually 
rejected the Treaty of Versailles shows a disposition to overlook disagreeable 
but essential data. The chronology begins with the declaration of war by 
the United States on April 6, 1917 and ends with the Hague Conference on 
June 15, 1922. It includes the date on which President Wilson laid the 
treaty before the Senate, but we look in vain for entries under dates of Nov. 
19, 1919 and March 19, 1920 when the Senate acted unfavorably upon it. 
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While the sixty-nine documents printed textually in Volume ITI are of con- 
siderable value, the student will share the regret of the author that “the 
minutes of the Councils of Four, Ten and Five, upon which so much of the 
narrative in Volumes I and II is based, have not yet been published.” 
‘“Pheir great bulk,” says Mr. Baker, “makes it wholly impossible, of course, 
to include them here, except for a few annexed reports and memoranda.” 
Until students of history have had access to the complete texts of these 
official minutes, the public, or at least a large part of it, will not feel that 
it has had a disinterested and impartial account of what transpired at Paris. 


Grorce A. FINCH. 


La Politica de los Estados Unidos en el Continente Americano. By Raúl de 
Cárdenas. La Habana: Sociedad Editorial Cuba Contemporánea, 1921. 
pp. viii, 284. 

“The Policy of the United States in the American Continent” is the 
suggestive title given by the author to this interesting volume. It is divided 
into three parts, as follows: 

Part I, which deals with “Territorial Expansion,” contains the history of 
the successive acquisitions of territory by the United States and some com- 
mentaries thereon. In the commentaries the author calls attention to the 
fact that in the territorial expansion of the United States there are three 
stages to be noted. First, the occupation of the territories adjoining the 
original colonies, before the independence; second, the successive annexa- 
tions of contiguous territories which in due course of time became full-fledged 
States of the Union; and third; the acquisition of noncontiguous possessions 
which are governed simply as colonies. All these additions of territory to 
the United States were brought about by different combinations of circum- 
stances and political situations, some very simple and some very intricate 
and complex and quite difficult to explain. Until the acquisition of Alaska 
by purchase from Russia, the territorial expansion of the United States had 
been simply the result of a spontaneous, instinctive and almost unconscious 
popular determination, rather than of any deliberate political action by the 
government, to expand. It was really a natural process of empire building; 
a process by which a young, sturdy and enterprising people sought to en- 
large the fields of their activities and their resources, and to acquire wealth 
and insure their material happiness through the acquisition of contiguous 
and practically unpeopled territories which could be easily welded into the 
national nucleus by the development of a common interest and a common 
aspiration of building up arid developing a great and powerful nation. 

The spirit which animated the territorial expansion of the United States 
until that time was not by any means imperialistic. It was rather the 
result of individual enterprise and adventure. It did not contemplate the 
subjection of foreign territories and peoples by force. The national ideals 
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of territorial expansion werėfuñdamentally opposed to dragging any people © 
under the flag against their will. Only such acquisitions were made as 
involved contiguous territories and peoples who were willing to come 
under the sovereignty of the United States with the expectation of becoming 
in a more or less distant future members of the Union on an equal footing’ 
with the other States. 

In ‘1867, however, this rather anti-imperialistic custom of the United 
States was profoundly shaken, so to speak, by the acquisition of Alaska. 
Alaska was a noncontiguous territory, inhabited by a people of a different 
race, whose feelings and whose determination in the matter had not been 
consulted. It was a pronounced departure from the old principles which 
had been adhered to since the commencement of the Republic. But this 
departure had a satisfactory explanation. The territory was situated in an 
arctic region, desolate and apparently of very little value; it was very sparsely 
inhabited by a population quite in a state of backwardness, practically with 
no political aspirations; and since this was a territory situated in the northern 
part of the Continent and it was very desirable to exclude Russia—from 
which it was acquired—from North America, the acquisition seemed so 
natural, so.appropriate and so convenient, that the Américan people did 
not quite notice that they were really departing from the old traditions in. 
the matter of territorial expansion. 

It was not until the last eighteen months of the last ¢entury that other 
circumstances and other territorial acquisitions brought home to the Ameri- 
can people the realization that they had entirely broken away from their 
ancient policies. In July, 1898, the United States acquired the Hawaiian 
Islands; in December of the same year, Porto Rico, the [Philippine Islands 
and Guam, and in December, 1899, Tutuila. The acqjaisition of Hawaii 
could be easily explained if account is taken of the fact that there were very 
important American ‘interests there which were not sufficiently protected 
and that the native populations of those islands were indifferent or perhaps 
willing to accept the annexation; on the other hand, if |the United States 
had not annexed the islands, some other Powers undoubtedly would have 
done so. In respect to Porto Rico and the Philippines, tl 
which had been undertaken for the purpose of liberating Cuba from the 
old Spanish misrule, had disclosed the necessity of liberating also these 
other two possessions of Spain, and the question was wh t to do with them 
after that liberation had been accomplished, an outright|cession by the old 
metropolis being, perhaps, the easiest solution of the préblem at the time. 

The thing, however, which, in the eyes of the author, had no satisfactory 
explanation was the acquisition by the United.States of those two small 
islands in the Pacific: Guam in the Ladrones Archipelago, and Tutuila in- 
the Samoan Islands. No other doctrine than that of imperialism could, in 
his opinion, have justified those acquisitions. It may be observed, however, 
that he recognizes the fact that all these acquisitions were the subject of 
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many earnest and protracted discussions of a controversial nature among 
the people of the United States, and that those who had sponsored those 
acquisitions would not accept for themselves the designation of ‘“imperial- 
ists” given to them by their opponents. It is enough to refer to the news- 
papers and magazines of that time to demonstrate that the American 
people were thinking then of higher and nobler things than the mere acquisi- 
tion of alien territories and peoples for their own selfish national aggrandize- 
ment and gain. The very discussions and controversies, reference to which 
has been made above, show, of course, the state of national conscience in 
respect to these acquisitions. It is true that the American people had 
abandoned, by such acquisitions, their old traditions of isolation in so far as 
territorial expansion was concerned; it is true that they were acquiring 
noncontiguous territories inhabited by other peoples of different ‘races, 
- peoples who could never be the subject of American assimilation and whose 
feelings and determination had not been consulted in respect to their sub- 
jection to a new sovereignty which was not of their own choosing. But 
there is no reason to conclude from this that the American people had thus 
suddenly become an imperialistic nation of land grabbers. 

In the new order of things created by these apparent departures from the 
old traditions of the American people in the matter of territorial expansion, 
there are indeed sufficient data to be found which testify to the all important 
fact that if there is in truth an American imperialism, it is a new conception 
in the use of that term; for American imperialism, if it exists, is a promoter 
of peace, progress and civilization, as contradistinguished from the usual 
meaning of that word embodying oppression, ruin and backwardness for the 
unfortunate territories and peoples who become the subjects of imperialistic 
nations. Or, as said by a distinguished American at the laying of the 
corner stone of the new State Capitol of Pennsylvania: 

Call it imperialism, if you will, but it is not the imperialism that is 
inspired by the lust of conquest. Itis the higher and nobler imperialism 
that voices the sovereign power of the Nation and demands the exten- 
sion of our flag, and authority over the provinces of Spain, solely that 


“government of the people, by the people and for the people shall not 
perish from the earth.” 


Part II of the volume under review is entirely devoted to the consideration 
of the Monroe Doctrine. The topics dealt with under this general head are 
quite varied and interesting. Beginning with a brief reference to “The 
Policy of Isolation” as an antecedent of the doctrine, which was very early 
formulated by the fathers of the Republic in the form of a farsighted admoni- 
tion to the American people to steer their course away from all sorts of 
European entanglements and to exclude from the American Continent all 
European political influence, the author enters into a discussion of “The 
Origin” of the doctrine, in which he shows himself to be decidedly of the 
opinion that the real source of it was not, as claimed by many writers on the 
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subject, the suggestions made by Canning to the American Minister, Mr. 
Rush, but the old principle of isolation of American diplomacy. -As to the 
formal declaration of this doctrine, made by President Monroe in his famous 
message of December 2, 1823, two causes are assigned therefor: first, the 


purpose of the United States to prevent the Holy Alliance from bringing 


over to America its reactionary principles; and second, the ponton adopted 
by the United States in respect to Russia. 

- After a detailed exposition of the cases in which it has been appa as 
positive and negative assertions of the doctrine, the author arrives at the 
conclusion that the Monroe Doctrine is really grounded on:principles similar 
to those constituting the political system of Europe known as the “Balance 
of Power,” according to which no state is permitted to increase its power to 
the extent of becoming a menace to the security and rights of the others, 
and that the security and peace of the United States was insured when the - 
great Powers of Europe were effectively prevented from turning the Ameri- 
can Continent into a new field for their activities to increase their power 
and fan their rivalries. There is, however, this difference to be noted by 
the author, that while the “European Balance of Power” has no other pur- _ 
pose than self-advantage by the nations maintaining it, even to the extent 
of suppressing, if necessary, every democratic aspiration of the people, as 
was done by the Holy Alliance in 1815, the Monroe Doctrine had neverthe- 


‘less the effect of preserving the independence of the other American states 


which, if left entirely to themselves, could not, perhaps, have maintained 
their self-government. When President Monroe sent his famous message 
to Congress, the United States were not in fact an important element in the 
world’s: politics; the sagacity and patriotism of American statesmen un-" 
doubtedly saw things in their true light and tried as best they could to 
safeguard the interests of the United States. It may be true, perhaps, that 


- they did not really have in mind the protection of the new republics against 


possible European aggressions or encroachments. But the American people, 
the masses who could not be expected to have reasoned out by themselves 
all these things, did surely feel in their hearts that the Monroe Doctrine 
would effectively safeguard. the principle of self-government in America; a 


-principle for which they had fought in the past and for which they were 


ready and willing to fight again now and in the future. 

Whether the Monroe Doctrine is or is not a part of international law is 
perhaps an academic question. The important thing to bear in mind is 
that, whatever its legal or moral foundation, whatever its history, whatever 
the causes or occasion which brought it into existence, and whatever its 


_ effectiveness or failures in the past, it is now a permanent and definite canon’ 


of American foreign policy, whose application and enforcement exclusively 
belong to the United States. It is then for the American. people, and for 


‘the American people only, to determine on what occasions and to what 


extent they shall invoke and apply or enforce that doctrine as it shall suit 
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their convenience or fit their necessities of the moment. It may be that _ 
through a false conception of what that canon of American foreign policy 

is, of what it demands, and of what it justifies, or of its scope, or of its limits, 
public opinion in this country and in Latin America has of late been misled 
into the assumption that the Monroe Doctrine may be conveniently used 
as a blanket to cover almost everything, from a fraudulent “concession” 
in Mexico or in Central America made to any American captain of industry 
or adventurer, to a grandiose scheme of national expansion down to the 
Panama Canal. The truth, however, is that many acts of the Government, 
which may be otherwise perfectly justified as proper and legitimate measures 
of international policy intended to meet peculiar emergencies in some of the 
Caribbean republics, are often improperly spoken of by some of the public 
press and American publicists and officials as regular applications of the 
- Monroe Doctrine when as a matter of fact the Monroe Doctrine has nothing 
to do with them. It is only natural, therefore, that protests should be 
justly made both in this country and Latin America against such false con- 
ceptions and misrepresentations of this doctrine. As to the true Monroe 
Doctrine, the doctrine which preserves our continent from European agres- 
sion and conquest, such protests have absolutely no application whatever. 
Part III of this volume deals with “The Preponderance of the United 
States in the Caribbean”. It covers the relations of the United States with 
Cuba, Panama, Santo Domingo, Haiti, Nicaragua, Costa Rica, Guatemala 
and Mexico, followed by some commentaries on different aspects of these 
relations. It would be really interesting to enter into a detailed discussion 
of the different questions presented in these several instances of American 
assertion of preponderance in the Caribbean from the point of view of the 
author of this book. But we must forbear to do this owing to the natural 
limitations of a book review. It is, however, to be noticed that the author 
really evinces a determined purpose to be fair and to do justice to the United 
States. He evidently apprehends the fact that the advances of the United 
States in the Caribbean are not really prompted by a deliberate imperialistic 
policy of territorial absorption or for the purpose of permanently controlling 
the destinies of the weaker and smaller republics of that turbulent region 
of our continent. As a matter of fact, those advances, as we have already 
stated on other occasions, are in truth the natural results of circumstances 
and eonditions which have rendered them unavoidable upon solid grounds 
of self-protection and high principles of morality and order in some instances, 
and in others to carry out the unselfish purpose of the United States to 
protect those very peoples against their own improvidence and help them 
along in their struggle for self-improvement and happiness. In referring 

to the case of Cuba, he says: 
We should be unjust if, before going any further, we should not 


recognize the fact that such has not been the general trend of the inter- 
vention policy of the United States. In so far as Cuba is concerned, 
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far from having any just cause of complaint, we have every reason to 

praise the United States. The help extended to us by the Washington 
Government could not have-been' more efficient. However, while it is 
well known that the power to intervene in our affairs is entirely de- 
pendent on the provisions of the Platt Amendment and must therefore 
be exercised only in ‘such cases as’are referred to therein, as if, for 
instance, a situation should arise where the Cuban Government could 
not preserve order in the Island, the Department of State of the United | 
States has nevertheless occasionally interfered in matters exclusively 
belonging. to our government, although such interferences, except in a 
few rare instances, have always been inspired by a desire to further in . 
every possible sense the interests of our own country. 


It is true that by reason of its own peculiar interests in and around the : 
Caribbean and the necessity of protecting the Panama Canal and its own 
national security in that region, the United States has been compelled to. ` 
adopt a policy of naval supremacy in it, and that in the pursuance of that 
policy it has been necessary not only to increase our navy and to control all 
the routes leading to the Canal and the approaches thereto, but also to ac- ` 
quire territories and territorial concessions for the establishment of naval 
and coaling stations at such places in and around the Caribbean as have been ~ 
deemed most strategic or convenient for the purpose. It is true also that, 
in.respect to the countries bordering on that region, it has been necessary, 
owing -to the peculiar. conditions prevailing therein, to adopt a series of 
. heterogeneous measures which seem indeed very extraordinary and no doubt 
savor very strongly of imperialism. But the fact cannot surely be denied 
that, save in the cases of error or of personal abuses by military or civil 
authorities or representatives of the United States in their execution, those 
measures have been, as a rule, morally, if not legally, justified, not only be- 
cause of the circumstances attending each particular case of intervention, 
but also because of the utter “necessity of some sort of superior authority 
assuming control of the situation in order to prevent.the development of 
greater evils for those.very peoples and the creation of a state of things highly 
detrimental and dangerous to themselves and to our own national security 
and peace. And while no definite policy may be said to exist as to the ulti- 
mate position which the United States is to adopt in respect to the countries 
bordering on the Caribbean, it may be safely assumed, from the different 
processes which are being daily worked out therein, that the action of the ` 
Washington Government is chiefly directed to promote rather than to pre- 
vent or retard the political development of those countries in a friendly and 
generous spirit of solidarity and help, looking to the establishment in those 
countries, of competent, orderly and stable governments and sound political, 
social, economiç and financial conditions. 

PEDRO CAPÓ-RODRÍGUEZ. 
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The World Crisis. By Winston S. Churchill. New York: Charles Scribner’s 
Sons, 1923. pp. xii 589. $6.50. 


- This volume of Winston 8. Churchill is probably one of the most interest- | 
ing books yet published on the history of the Great War. The reader will ~ 
find in it a vast amount of information, invaluable for the historical investi- 
gation of the sources and origin of this terrible war, first because its author, 
on account of his official position, was right in the midst of the political and 
diplomatic transactions of those days, and secondly, because of his candid 
way of telling his story. The narrative might be divided into two uneven 
parts; the first and shorter one deals with the beginning of the war, the 
second and much longer one is devoted to the war itself. And both are 
just as important concerning the facts quoted. Churchill is the first one to 
give us a glimpse of the policies and views of the English Government dealing 


with the coming European trouble in general, and with Germany, in par-. ’ 


ticular. The author describes the “milestones to Armageddon” in a-very 
vivid way, showing how alarmed England was at the growth of Germany 
and at her senseless aggressiveness; it was the African situation in particular 
that was causing trouble, but in addition came the Turkish and Asia Minor 
disputes. The most interesting pages in this part are those in which 
Churchill tells of his preparations for the war itself. Being then at the head 
of the British Navy (First Lord of the Admiralty, 1911-1915), Churchill 
took some measures that had the greatest political significance; he mobilized 
the fleet and kept it ready for battle many days before the war was declared; ' 
` he even moved it in the dark of a July night to its northern strategic station, 
while the English nation was still opposed to any participation in an open 
conflict. This only helps to show how futile the efforts of certain writers 
- (German and others) are to put the whole blame for having started the war 
on continental mobilizations and especially on the Russian one. The story 
of Kautski and S. B. Fay loses in this new light all its former importance. 
These two authors endeavor to prove that it was the Russian mobilization .- 
that started Armageddon, while Churchill states that England was mobiliz- 
ing and getting ready in no less a measure (perhaps even more). Verily, 
the sources of the war have to be investigated on a much-broader scale than’ 
before. 
` The second part of the volume deals mostly with naval matters and only 
occasionally with the battle of France and Turkey. The author promises 
us, however, further disclosures and surprises in his coming second volume 
(for instance, concerning the Dardanelles and the battle of Jutland). He 
describes in full detail the Antwerp expedition, its motives, object and fate. 
-Further follows an interesting chapter on “the submarine alarm”, another 
one - + +he sad story of the battle of Coronel, where Admiral Cradock perished 
_brave little squadron (the reader will find here details and corre- 
-~,e unknown before), and a third chapter, concerning the surprise 
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bombardment of Scarborough and Hartlepool and the effect it then produced 
‘on the English people. Finally there is an interesting chapter on the return 
to the admiralty of Lord Fisher and an enlightening: narrative about the 
mutual relations of these two extraordinary men, Fisher and Churchill. 
The reader will find, in conclusion, a series of appendices with most valuable 
information, concerning the British fleet, trade protection plans, the question 
of mining, and some minutes of the admiralty, as well as a number of inter- 
esting maps and illustrations. We may repeat that the volume of Mr. 
Churchill makes not only most entertaining reading, but is also very valuable 
for the historical study of the fateful years 1910-1915. . 
: S. A. KORFF. 


Les Sanctions Internationales de la Société des Nations. By D. N. Hadjiscos. 
Paris: Marcel Giard & Cie, 1920. pp. 246. 


The international sanctions discussed in this book are those having to do 
with the League of Nations, or, as the French prefer to call it, the Society 
of Nations. This Society, the author believes, is a decided advance over 
the old Family of Nations, but he denies that it constitutes a superstate, 
exercising supreme authority over its constituent states, except for the 
preservation of the peace. He denies also that he advocates an inter- 
national federal government like that of the United States of America; but 
he does not work out the politico-scientific differences involved in this hier- 
archy, and the possession and exercise of such sanctions as he advocates 
would certainly go a long way towards the creation of the superstate which . 
he appears to reject. 

Like most Europeans, he has not grasped the fundamental political sig- : 
nificance of the United States of America, with its Federal Government 
resting upon States as well as upon individuals, and with coordinate execu- 
tive, legislative and judicial departments. He visualizes only an inter- 
national government with the preponderance of power vested in the execu- 
tive, and with the right and duty of coercing states as if they were simply 
individuals. He fails utterly, also, to understand a court, like our Supreme 
Court, or the new International Court of Justice, which can function suc- 
cessfully in the adjudication of differences between sovereign states and at 
the`same time neither possess, nor demand the exercise of, military or e¢o- 
nomic coercion in bringing states before it and in enforcing upon them its 
decisions. Such a court, he thinks, would leave the law ‘‘merely an articu- 
lation of principles which would pass into reality only to the extent that 
individuals would be willing” (p~ 76). a 

The function of the Council of the League of Nations is superior to that 
of the Assembly, our author thinks, and it exercises that functirr: simply 
because.of “the authority of facts” and “the concord which thd -idwers of 
the Entente will preserve in the future League” (p. 56). It inx.tecisely 
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this reliance upon the big stick of the Great Powers, that Europe insists 
upon-as essential in international government, which prevents the United 
States from forsaking its political theory and its long and successful experi- 
ence in order to participate in the League of Nations. The sooner Europe 
understands this fundamental difference between Old World and New. . 
World political science and practice, the sooner a mutual agreement can be 
-come to in the solution of the great, problem of our time. As long as Euro- 
_ pean publicists continue to insist, as does our author (p. 120), that “the 
essential task of the next congress of diplomatists for the creation of to- 
motrow’s international law will be the provision of sanctions sufficiently 
energetic to discourage those who would try to abjure their word,” and to 
insist that only the military sanction is sufficiently energetic for this purpose, 
so long will there be little hope of winning the adhesion of the United States. 
M. Hadjiscos devotes numerous paragraphs to emphasizing his belief in 
` the importance or necessity of “adequate sanctions” (i. e., military coer- 
cion); for example, he believes that their absence explains the embryonic 
character of international law before the war, and will prevent the League 
of Nations from ever becoming more than a vain work, soaring in the ` 
metaphysical and moral empyrean (p: 73). In support of this belief, he 
cites “all the heads of state, Wilson, Lloyd George, Asquith, Clemenceau, 
all of whom have sought tò establish a force superior ‘to every other force, 
-to every other combination of forces’ (Woodrow Wilson’s message to the 
. Senate; January 22, 1917)”. That a President of the American Republic, 
following the war-born leadership of a League to Enforce Peace, should find 
himself at the head of such a list of champions of such a cause, is one of the 
‘anomalies of history and a striking proof of the recent war’s mental and 
moral devastation. This European critic repeatedly expresses his amaze- 
ment and chagrin that the United States, after having given the world the 
generous idea of the League of Nations, and after its President had made 
himself the apostle.of the new order, should persist in staying out of the - 
League, and that precisely because of its fundamental basis, which it nag 
received from America’s own hands! 

The sanctions discussed in this book are those which appear in the olani : 
of fourteen authors, chiefly of the nineteenth and twentieth centuries, and: 
in six official plans submitted to the Paris Conference of 1919. They include 
disarmament, neutralization or internationalization, fines, corporal punish- 
ment, retorsion and reprisals, diplomatic, juridical, economic, and military’ 

-and naval sanctions; and the greatest of these, indeed the only real and 
adequate one, in the eyes of our author, is the military and naval. ‘Col- 

lective guaranties”, such as the pre-war alliances and ententes; “force pure 

and simple, or Imperialism ” ; and religion, whether Christian, Mohammedan 

or other, are all rejected as being either ineffective, crude, or impossible. 

“Merely moral” sanctions, also, such as the mutual pledge of national 

honor and the power of public opinion, are likewise rejected in-favor of 
“material guarantees”. - 
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The material guarantees of the League of Nations are commended as far 
as they go, but they will prove wholly inadequate, it is urged, until replaced 
by an armed force, prepared and wielded either by the League or by a dele- 
gated. Great Power, under the direction of the League’s “commandant en 
chef et chef d Etat-Major général’. This project is reminiscent of the 
good old blood-and-iron days of the Holy Alliance, when a French army 
became the instrument of tyranny against the Spanish people’s aspirations 
for liberty; but it is an improvement on the crude devices of a century ago 
because of its greater organization and because of the Bismarckian or 
Moltkian “military efficiency” injected into it. ` 

There is one feature of the Covenant of the League of Nations for which 
our author appears to be entirely grateful, namely, the abolition of neutrality 
on the part of any nation in case of future war or threat of war. The long 
and honorable record of America’s efforts in behalf of the rights and duties 
of neutrality is completely ignored by our European critic and he, like many 
other of our friends across the ocean, is eagerly anticipating the time when, 

“by entering the League of Nations and by greatly strengthening its military 
and naval sanction, the United States will cease to attempt or defend its 
neutrality in Europe’s wars,—which: will all then be “World Wars” ,—and 
lend its big stick to‘or against the big sticks. of the other Great Powers.. 
Verbum sapientibus suficit. f 

Wm. I. Hutu. 


War Government in the Dominions. By Arthur Berriedale Keith. Oxford: 
At the Clarendon. Press, 1921. pp. xvi-853. 10s. 6d. net. 


This is one of a long list of projected publications by the Carnegie Endow- 
ment for International Peace on “'The Economic and Social History of the 
World War (British Series).” It is interesting to observe that it represents 
a material departure from not only the original program of the Editorial 
Board but also from the more immediate plan of recording “the first or at 
least secondhand knowledge of the economic history of the different phases 
of the Great War and of its effect upon society.” i 

The object of the present work, according to the author, is “to describe 
the influence of the war on the activities of the governments of the domin- 
ions and on their relations to the government of the United Kingdom.” In 
short, the study is devoted primarily to the consideration of the political and 
constitutional aspects of the subject rather than to the social or economic. 
In this case, however, the change in subject-matter will gladly be forgiven 
in view of the outstanding character of the present monograph and the 
author’s previous scholarly contributions to our knowledge of imperial law 
and politics. In this, his chosen field, Dr. Keith’s preeminence is Erechcally 
unchallenged. 

In his political outlook, Mr. Keith is a convinced liberal imperialist of the 
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English rather than of the colonial school. Although éminently broad- 
minded in his-criticisms of imperial policy he does not hesitate at times to 
express an unfavorable judgment upon the patriotic but ill-advised centraliz- 
ing tendencies of some of the Tory imperial federationists and is even more 
critical of the separatist agitation of many of the nationalist leaders in the 
dominions. He is especially concerned over the maintenance of the unity 
of the Empire in matters of war, peace and foreign affairs, although upon 
this point there is a marked division of opinion in the dominions as to the 
best means by which it may be attained. i 

Probably the least satisfactory portion of the dy from the standpoint 
of the colonial nationalist is that which deals with the war policies of the 
dominions. The author is inclined at times to look upon the opposition 
of the various radical elements to the conduct of the war as unpatriotic 
rather than as a manifestation of distrust of the war aims and economic 
policies-of the British and dominion governments. During the latter portion 
of the war, it must be admitted, there was a marked revival of local party 
- politics and feeling which interfered in no small measure with the vigorous 
prosecution of the war; but for this unfortunate result no particular party 
or group can be held entirely responsible: and least -of all the Canadian 
farmers (p. 51).. | 
` The atithor’s treatment, moreover, is open to the further criticism that — 
he is prone’to pay relatively too much attention to the proceedings of Par- 
liament and correspondingly to overlook the more obscure but equally im- ` 
portant currents of political thought throughout the country. For example, 
‘the influence of the agrarian movement in the Northwest has received but 
scant attention though it has been one of the most remarkable features of 
the political life of Canada. Or again, the true attitude of the Liberal 
party upon the question of the international status of the dominion will 
not be found in the eaptious parochial speeches of Mr. Fielding in the House 
of Commons but in the nationalist editorials of the Liberal papers throughout 
the country. 

But these defects in treatment are more than offset by his masterly 
handling of the difficult legal and constitutional questions arising out of the 
` colonial mandates and the international status of the dominions under the 
League of Nations. The discussion of these topics reveals a breadth and 
surety of knowledge such as is not to be found in any of his contemporaries. 
It is a little surprising, however, to find that Mr. Keith has overlooked the 
question of the legality of the preferential policy of New Zealand in Samoa 
under the tripartite convention of 1899. The Hymans interpretation of 
the words “members of the League” in Article 22 of the Covenant has also 
apparently escaped his attention, though it throws considerable light upon 
Lord Milner’s contention (p. 194). 

In view of the superior excellence of this study as a whole it seems almost 
petty to point out a few trifling inaccuracies which have crept into the © 
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volume, but a reference to two or three of these may be justified on the 
. ground of scientific accuracy. The seat of the local Court of Admiralty of 
New Brunswick is St. John (p. 21) and not St. John’s. Mr. T. A. Crerar 
did not enter the Unionist cabinet as a Liberal but as a representative of 
the Progressives (p. 202). The farmers of the Northwest had already begun 
to play a distinct part in federal politics prior to the victory of the Ontario 
farmers in 1919. It is scarcely correct to represent the whole Liberal party 
of Quebec:as committed to the policy of protection in view of the opposition 
of many of the rural members to the policy of high customs duties. — 

But these minor criticisms do not detract from the outstanding scholarly 
character of the work. This study, we may then conclude, is. the most ° 
authoritative exposition that has yet appeared upon the general question ' 
of the political and constitutional results of the war upon the British Empire. 

©. D. ALLIN. 


The New Constitutions of Europe. By Howard Lee McBain and Lindsay 
Rogers. New York: Doubleday, Page & Company, 1922. pp. x, 612. 
$3.00. 4 


Students of comparative government, and in fact all persons interested in 
the political changes wrought as a consequence of the World War, owe a 
debt of gratitude to Professors McBain and Rogers for bringing within the 
compass of a single volume the new fundamental laws of the states of Europe. 
Yet the volume is not merely a collection of texts. An introduction of 164 

_ pages gives a comparative study of the various principles involved in recent 
constitutional developments. This is followed by the texts (each preceded 
by an historical note) of the constitutions of Germany, Prussia, Austria, 
Czechoslovakia, Jugoslavia, Russia (the Socialist Federated Soviet Republic 
only), Poland, the Free City of Danzig, Esthonia and Finland, and in an 
appendix, for the purpose of comparison, the constitutions.of Belgiim, 
France and Italy. A few pages on the “Recognition of New States since 
19138”, reprinted from Temperley’s A History of the Peace Conference of Paris, 
Yol. V, and Viscount Bryce’s letter concerning the Conference on the Reform 
of the Second Chamber carry us down to the index, which seems to be 
well done. : j i 

in their preface the authors explain their plan of inclusion and exclusion. 
It is not to be expected that a volume of this character can remain complete ` 
for any length of time in a world of such constant political change. Con- 
sequently, it can no longer be said (p. vi) that “Lithuania is still operating 
under a provisional constitution adopted April 4, 1919”.! Then, too, the 
Kingdom of Rumania now has a new fundamental law.? If the principle 
1 See Current History, Vol. 17, December 1922, p. 486. 


2 According to L'Europe Nouvelle, it was published in No. 282 of the Official Journal of 
_ Rumania, March 29, 1928. 
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of inclusion and exclusion was based upon the newness of the fundamental 
law to English readers, we wonder why no space is given to the constitution - 
of Denmark. If the principle of inclusion and. exclusion was based upon 
the effects of the World-War, we wonder os the volume was inated to 
Europe. 

In any event, one is surprised at the statement (p. vi) that ‘‘no new con- 
stitution has been adopted in the new state of Hungary”. It is quite true 
that no single constitutional document has been promulgated in Hungary 
since the World War began, but it must be remembered that no single docu- ~ 
ment was to be expected in a state whose constitution is embodied in the 
more plastic form. of numerous laws, enacted and altered from time to time 
through the regular legislative processes. Under this head is to be con- 
sidered Law 1 of 1920 `on the restoration of constitutional order and on the 
provisional regulation of the exercise of the supreme power of the state. It 
is the preamble of this law that makes a series of declarationsof fact. First, 
the exercise of the royal power ceased on November 13, 1918. Secondly, 
-the union with Austria ceased in consequence of the events. Thirdly, the . 
exercise of the supreme power was no longer possible according to normal 
procedure, and, therefore, the National Assembly was the only legal repre- 
sentative of the sovereignty of the Hungarian state. Henceforth, the legis- 
lative power, formerly exercised by the King and the Diet, is to be exercised 
by the National Assembly alone, and the judicial power, formerly exercised 
in the name of the King, is to be exercised in the name of the Hungarian 
State. The fundamental character of this first law is amply shown by its. 
very terms. It provided that all laws of the so-called People’s Republic and 
of the Republic of Soviets, with certain exceptions, were no longer in force. 
For the provisional exercise of the head of the state, the- National Assembly 
elects by secret ballot from the ranks of the Hungarian citizens a Governor 
or Regent who exercises all the powers of the King, with the following ex- 
ceptions. Laws enacted by the National Assembly do not require his 
sanction. -The Regent may not adjourn the Assembly. He may dissolve 
it only in case of its absolute inability to proceed with legislation. The 
‘regent exercises the executive power through a government or ministry, 
‘responsible tothe National Assembly. He has not the right to confer nobil- 
ity, but his person is inviolable and he enjoys the same protection of the 
penal law as the King. For the rest, his powers are similar to those of the 
King. He represents Hungary in her international relations. He sends 
and receives ambassadors and concludes alliances and other treaties through 
the responsible ministry, although, in so far as they concern matters of 
legislation, only with the consent of the National Assembly. The previous 
` consent of the National Assembly is also necessary for a declaration of war 
or the conclusion of peace, or for the employment of armed forces outside 
the national territory, except in case of immediate danger from without. 

These are the chief provisions of Law 1 of 1920, which was ‘enacted on 
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nee 28, 1920. On the day following its enactment, Admiral Nicholas 
von Horthy was elected Regent and still occupies that position. ‘Among 
the later laws of fundamental character might be mentioned Law 47 of 1921, 
which, under the pressure of the Little Entente, provided for the disbarment 
of members of the Hapsburg family from the throne of Hungary. * 

The passage’ of time has rendered equally incorrect the statement (p. vi) 
that “Latvia is still governed by a constituent assembly elected in April 
1920.” 4 

The authors are to be congratulated, however, upon achieving so difficult 
a task so rapidly, and in fact such defects as exist are properly chargeable to 
this very rapidity of, execution rather than to lack of care. It is unusual to 
find the footnotes so painstakingly prepared, with credit given wherever 
properly due. The work of translating official documents is a thankless, 
and, we might say, añ endless task. The translator cannot hope to. satisfy 
everyone, when he cannot satisfy even himself. The authors were justified 
in presuming that official translations were trustworthy sources, but a com- 
parison of the official French version of the bilingual constitution of Finland 
with the Swedish or Finnish text would have disclosed that even official - 
translations are not always accurate. However, this and similar defects _ 
will no doubt be remedied in future editions, and will be overlooked because 
of the utility of the volume as a whole. 

HERBERT F. WRIGHT. 


„Völkerrecht. By Dr. Theodor Niemeyer. Berlin and Leipzig: Vereinigung 
Wissenschaftlicher Verleger, 1923. pp. 166. 


This little book is No. 865 in the German popular science series known as 
“Sammlung Géschen”. The treatment of the subject is therefore somewhat 
restricted by the limitations imposed by the publishers on the author; but 
it is far from being dilettante. Indeed, the chief merit of the book is its 
thought-provoking though compendious presentation of the fundamental 
problems as to the concept and the essential nature of international law. 
Every one of the five chapters composing the book is an exposition of these 
problems in their application to various sub-topics. Distinctions, often 
ignored, are clearly drawn between international law as a systematic state- 
ment of positive rules and international law. as a science dealing with the 
origin, historical evolution and present basis in existing world economic and 
social needs and conditions of such rules. Professor Niemeyer emphasizes 
the latter. Abandoning the Kantian notion of law as leading to the negation 
of international law as law, he examines Stammler’s formula that law is 


2 For an account of the steps leading up to these constitutional laws, see my article on 
Hungary: a Kingless Kingdom, in America, December 2, 1922. 

+See English translation of the constitution of October 1, 1921, ‘in Current Ht istory, Vol. 
17, December 1922, p. 480. 
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the expression of the social ideal and considers how “Sitte” and “ Sitélich-. 
keit” are.factors in the shaping of law. He eschews the dogmatic formulas 
drawn from analogies with private civil law, which he shows to be misleading, 
particularly the analogy between treaty and contract (pages 127-129), and 
holds that the proper approach to the problems of international law is 
“‘rechtspolitisch”’, i. e., it should regard the vital necessities of nations and of 
peoples as ascertained sociologically. A great complex of problems is thus 
‘opened up. And these it is the true function of: international law as a 
science to grapple with. Indeed, Professor Niemeyer defines the science 
of international law as “the science of the problems arising from the appli- 
cation of the concept of right (Rechisgedanken) to international relations”. 
` As to the existing positive rules of international law, he takes the rather 

pessimistic view that the World War destroyed the old criteria of law (Recht) 
and. new ones have not been adopted or even been clearly formulated. He, 
therefore, makes the conditions existing prior to 1914 the basis of his dis- 
cussion. That branch of the subject commonly designated as the “Law of 
War” is summarily dismissed in an appendix by the denial that war is a 
legal relation. ‘‘Mankind”, he says, “must substitute for its faith in a law 
regulated war, a greater appreciation and cultivation of the Law of Peace 
as a safeguard against war.” 

_ - Though a miniature, the book is the finished product of a finished scholar. 


Grorce C. Burre., ` 


Répertoire Général de Législation et de Jurisprudence en Matière de Dommages 
de Guerre. By René Roman. Paris: Revue des Dommages de Guerre, ' 
pp. 374, index. 30 frances. 


This book contains the text of the law of April 17, 1919, concerning repa-~ 
rations for damages from the war, fortified under the appropriate sections 
by legislative texts completing, interpreting or modifying the law, ministerial 
circulars, court decisions, answers from the Minister of the Liberated Regions 
appearing in the official journal and the directions of the office of Industrial 
Reconstruction. The whole basis of the law may perhaps properly be said 
to be contained in its first article under which “The Republic proclaims the 
equality and the solidarity of all French as to war charges”, and in Article 2 
which declares that “certain damages, material and direct, caused in France 
and Algeria to movable and immovable property create right to integral 
reparation”, etc. The principle, therefore, is adopted-by the French that 
the damages resultant upon a state of war are not.to be borne by the indi- 
vidual who is the direct and immediate loser, but become the charge of the 
entire state. 
` This work in France and so far as its subject matter is concerned, may 
fairly be regarded as invaluable, but of course it opens out a field of investi- 
gation entirely theoretical and remote so far as this country is concerned. 
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It is hoped that the day will be far distant when we shall have occasion. to 
put into play the French theory of damages as the result of the actions of 
an enemy. The logic of the French point of view, however, appears to be 
perfect. Once granting the right of a state to declare war or to accept the 
gage of battle, justice to the individual apparently demands that his losses 
should be made good at the expense of the whole community. . Anglo- 
American jurisprudence, however, has not yet accepted this principle. 


JACKSON H. RALSTON. 


A Guide to Diplomatic Practice. 2 vols. By Rt. Hon. Sir Ernest Satow. 
New York: Longmans, Green and Co., 1922. pp. vi, 419—ix, 439. $12.50. 


A notice of a new edition of a book naturally should call attention to the 
changes between the original and the revised version, and not less naturally 
to the reasons why.a new edition should appear. The author has himself 
stated the changes; modesty forbade him to mention the reasons. 

Be it said at once, without dwelling upon the changes, that one of the 
reasons for the revised edition is that great events have happened since its 
first appearance in 1917; another, indeed, the principal one, is that a new 
edition had to be issued because it is without any question thé most useful 
book on diplomatic practice to be found in any language. A third reason, 


- and a purely personal one, was the desire of the author to make it worthier of 


the subject—for the subject is great—and of his reputation, which is likewise 
great. 

The changes are of two kinds: the omission of material which no longer has 
an interest, or not the same interest, and the addition of new matter due to 
néw conditions, or an emphasis which should be placed on older and still 
subsisting conditions. The “Russian court ceremonial for.the reception of 
foreign diplomatists and their wives, and rules governing precedence among 
such persons” do not have the same practical interest today which they had 
formerly. Democracy is indeed in the saddle. It scorns such things openly 
—but behind closed doors (if doors are to be closed in the future) there will 
doubtless be found democrats who are interested in such things. “Little 
Tommy dearly loved a Lord,” said Byron of the poet Moore, and a bloodless 
duel followed. 

The author has much enlarged, as he says, the chapter on conferences: It 
was comprehensive to begin with (some seventy-seven pages); it is now 
larger by some thirty-four pages. And nobody can gainsay that the addi- 
tions are not interesting. The Peace Conference of 1919 is dealt with at 
some length (Vol. 2, pp. 186-196), and he even describes the Armament 
Conference held at Washington in 1922 (pp. 197-211). The work is abreast 
of the times. j 

The history of the office of Secretary of State for Foreign Affairs has been 
rewritten. The account of diplomatic archives in European countries has 


600° THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


been enlarged, and there is a slight addition to Chapter X, the account of 
ultimatums delivered in 1914, which will be welcome. 

The author evidently believes, as is to be expected, in the regular conduct . 
of foreign affairs, and it is to be hoped that the prediction which he ventures 
to make will be followed out to the letter: 


. The meetings of the “Supreme Council” to deal with problems aris- 
ing out of the peace treaties are in all probability unlikely to be con- 
tinued when once the eonciton of things in Europe shall again have 
become normal. 


Socrates once said that he had known few people who could make a pair 
of shoes, but that he had never known anybody who could not run the Ship ` 
of State. If the hulk is saved, perhaps the ship-builder may again come to 
honor. ` 

The learned author understands French, and therefore he is in favor of its 

-use. He does not seem to advocate the displacement of French by English, 
and he does not seem to think that the presence at conferences of statesmen 
who do not understand French, and the negotiation of treaties and conven- - 
tions either there or elsewhere by persons ignorant of the diplomatic tongue 
and of diplomatic precedent, have had the consequence of undoing the work 

‘of ages. As a diplomat, he looks upon his calling as a profession. He be- 
lieves in preparation for it, and that success depends upon the extent to 
which its details are mastered. He cites no end of diplomatic forms, in ’ 
French, and he does not take the trouble of translating them into English: 

The first edition was a good book; the second edition is only better in the 
sense that it has been revised in the light of experience and with reference to 
the happenings of the last few years. Itisastandard, andit should remain so. 

The author has drawn upon his experience and he offers the example of a 
distinguished practitioner of a profession spending the well-earned: leisure 
of retirement in imparting knowledge to the new generation, and extending a 
welcoming hand to those who would follow in his own footsteps. A Guide 
to Diplomatic Practice is not the only book which Sir Ernest Satow has to his. © 
credit. A few years ago (not to speak of the highly technical treatises) 
he published an admirable work in one volume on The Silesian Loan and — 
Frederick the Great. Two years ago he issued his reminiscences in-an interest- 
ing form, under the caption of A Diplomat in Japan. ; 

In 1907, the undersigned had the pleasureof meeting Sir Ernest Satow at 
the Second Hague Peace Conference. He seemed then to be the model of 
the finished diplomat and the high-minded gentleman. He was, and he is. 
And if more than a personal assurance be wanted, Sir Ernest has stated his ` 
conception of the diplomat and his own activity within a single phrase: 


The task of a diplomatic agent is to reconcile the interests of hisown _ 
nation with those of others, and to preserve the honour of his own un- 
blemished and devoid of selfish aims, in short, to cultivate what has 
been so well described as the international mind. 
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It is a pity that such men as Sir Ernest Satow grow old, and that they have 
to withdraw from their profession. It is to be hoped that the young who 
read his volumes may profit by their teaching, and that the diplomats of the 
future may be like him, although it is too much to expect that they may be as 


gifted. 2 


JAMES Brown Scorr. 


The International Development of China. By Sun Yat-sen. New York & 
London: G. Putnam’s Sons, 1922. pp. x, 265. $4.50. 


China is a vast store-house of raw materials. It rivals the United States 

in its deposits of coal and iron. -It is rich in gold, silver and copper; in anti- 
` mony, tin, lead and asbestos. It is famous for its jade and turquoise. 
Petroleum, too, is found, but in what quantity is as yet unproved. It has 
all the agricultural products of temperate and subtropical regions: wheat, 
barley, millet and rice; hemp and ramie, silk, cotton, and wool; a thousand 
varieties of citrus fruits, and all the hardier fruits of northern climes. It is 
also the largest reservoir in the world of cheap, skillful, patient, industrious 
labor. f : 

Its mineral wealth is scarcely touched and its methods of agriculture and ` 
manufacture are of the most primitive kind. Except in some of the coast 
cities or along the great Yangtze River, that is to say, in places where for 
many years past the influence of the West has been felt, the toiling multi- 
tudes live under mediaeyal conditions. The craftsman is still a manu- 
facturer in the original sense of that term, for he makes by hand. The 
apprentice lives with his master and works in his master’s cottage, and 
master, journeyman and apprentice are bound together by the gild. 

Steam and electricity are all but unknown. There are but 6,000 miles of 
railway in a region larger than continental United States. The wheelbarrow 
and the cart with caravans of camels and mules transport the fragrant teas, 
the aromatic drugs, the rich fabrics of the cottage loom, and the fragile 
products of the potter’s wheel over mountain, plain and desert. 

It is not surprising that the eyes of the commercial world should be turned 
to this land and people and the possibilities of wealth in the development 
‘of the resources of the one and the training of the other to the use of power- 
driven machinery as a substitute for the artistic skill of the hand. 

It was John Stuart Mill, I believe, who said: “It is doubtful whether the 
invention of machinery has ever lightened the day’s toil of a single human 
being”. That may be a true saying, but machinery has multiplied the 
product of that toil and cheapened for man the food and clothing which his 
body demands. Some will see in the modernization of China only the triumph 
of commerce over art, of cheap ugliness over costly béauty. But, for good 
or ill, the process has begun and will go on whether we like it or not. The 
world will do well if it shall succeed in saving a little beauty from the rug- 
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-maker’s loom, the potter’s wheel, the furnace of the cloisonné shop and the 
jade-cutter’s lathe. 

The remarkable book under review outlines a mammoth scheme for ihe : 
transformation of China. This is to be accomplished by a combination of 
capitalism and state socialism. All the important industries of the country 
are to be taken over by the Government which will borrow from foreign 
financiers the capital needed for so vast an enterprise. It is the grandiose 
character of the scheme that first impresses one upon reading the work; and 
on closing the volume one still feels that the plans proposed: are those of a 
dreamer rather than of a practical statesman. 

Dr. Sun tells us in his Preface how he came to formulate these plans: 

As soon as the armistice was declared in the recent World War, I 
began to take up the study of the International Development of China 
and to form programs accordingly. I was prompted to do so by the 
desire to contribute my humble part in the realization of world peace. 
China. . . is now a prey to militaristic and capitalistic powers,— 
a greater bone of contention than the Balkan Peninsula. Unless the 
Chinese question can be settled peacefully, another world war greater 
and more terrible than the one just past will be inevitable. In order 
to solve the Chinese question I suggest that the vast resources of China, . 
be developed internationally under a socialistic scheme, for the good of ` 
the world in general and the Chinese people in particular: It is my 
hope that as a result of this, the present sphere of influence.can be, 
abolished, the international commercial war can be done away with, 
the internecine capitalistic competition can be got rid of, and, last but 
not least, the class struggle between capital and labor can be avoided. 
Thus the root of war will be forever exterminated so far as China is 
-concerned. 


Dr. Sun appears to be under the impression that the control of various 
` industries by the belligerent governments during the World War which was 
instrumental in producing munitions and other supplies for the armies in 
enormous quantities and with great rapidity demonstrated the advantage ` 
of such national operation of manufacturing plants and that a second in- 
dustrial revolution is at hand. The first was the introduction of power- 
driven machinery. “This second industrial revolution”, he says, “will 
increase the productive power of man many times more than the first one”. 
He thinks that cooperation is to take the place of competition and that | 
China is to begin both the first and the fecond industrial revolution at the 

same time. 

His vast scheme proposes to take apoa of the supposed desire of 
Western nations to make China a dumping ground for their surplus prod- 
ucts. A development of China’s vast resources will create an unlimited 
market for the whole world and “utilize the greater part, if not all of the 
billion ef dollars worth of war industries soon to be turned -into peace 
industries”. 

The plan proposed looks first towards an improvement of communications. 


yes 
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He ‘maps out a hundred thousand miles of railways, a million miles of roads 
and the extension of the canals of China, which already cover some 225,000 
miles. Telegraphs, too, are to be extended and radio stations constructed. 
But a hundred thousand miles of railway, alone, if built at the cost of those 
constructed in China, under government control, would call for several bil- 
lions of dollars. Dr. Sun makes a grave charge against the bankers who 
negotiated certain railway agreements in 1911 with the Chinese Government 
that they obtained the contracts by bribery. Upon what evidence does 
he base such a charge? To these same bankers he appeals for the capital 
` needed in his various projects. He suggests as a model contract for the 
financing and construction of the railways that which some years ago he was 
instrumental in negotiating for a line from Canton to Chungking. ~The 
line was never built. Examination of the contract which is published in the 
Appendix does not make clear in what particulars it is superior to other 
contracts for similar work, for the details were left to another agreement 
which was to have been negotiated subsequently, but was never drawn up. 

There can be no doubt as to the importance to China of additional rail - 

. communication, and the time no- doubt will come when a hundred thousand 
miles of railways will be found in operation there. It remains for experts, 
however, to determine whether the routes that he has selected are the best. 

Connected with Dr. Sun’s proposed railway system are certain new ports 
and cities that he desires to create. A great Northern Port according to 
this plan is to be constructed in the Gulf of Chihli. This will be made at a 
point between the mouth of the Hai Ho and the port of Chingwantao. There 
is no harbor there at present. There is no city there. The place lies be- 
tween the mouths of the Tsing Ho and Luan Ho. By the diversion of the 
water from these two rivers he proposes to create a deep seaport, from which 
a system of railways is to radiate over north China, Mongolia and Man- 
churia. 

When one remembers that the Chinese Government has already spent 
many millions under the advice and direction of European experts in dredg- 
ing the Taku Bar, straightening the Hai Ho and making it possible for 
steamers to go alongside the wharves at Tientsin, as they now do, and that 
Tientsin, a city of 800,000 inhabitants is but a short distance from the pro- 
posed new port, one cannot but doubt the wisdom of the layman who pro- 
poses to spend other millions on such a utopian project as that just described. 
The wisdom is the more to be questioned when it is realized that the port 
of Chingwantao, the coal port of the region and the winter port.of Tientsin 
is but a few miles to the north. The Chinese Government, moreover, has 
already spent many millions creating a-port at Hulutao at the head of the 
Gulf of Chihli. One who is not an expert wonders why a system of railways 
to spread over Mongolia and Manchuria should not radiate from this new 
port. i . ; 

Dr. Sun proposes also to create a great Eastern Port on the bay of Hang- 
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chow near‘Chapoo. This port is to take the place of Shanghai, where the 
shipping, facilities are recognized as inadequate. ‘‘From.every point of 
view”, says Dr. Sun, “Shanghai is doomed”. He means that it can never ° 
become a great port. Hence he proposes to build an entirely new city on 
Hangchow Bay. The land for the proposed new city will cost, so he thinks, 
about $76,000,000. But the payment need not be made in full at the begin- 
ning. The state can reserve the land and prevent its sale to others, leaving 
it in the possession of present owners- until required and then paying the 
owners at present prices. In this locality an.ideal city would be built, where 

ocean going steamers would be able to go alongside the dock. | f 

It is true that the Chinese Government has spent many millions already 
in efforts to improve the approach to Shanghai, but this need not be wholly - 
lost; Dr. Sun has a scheme for improving Shanghai also, notwithstanding 
its possible rivalry with the new port. 

Canton, too, is to be made over into a Great Southern Port. ` We are told 
by Dr. Sun that the British authorities at Hongkong “have been doing their 
. utmost to hinder every move to restore Santon as a seaport and try to nip 
every scheme in the bud.” 

‘Another ideal city is to be created at the on of the Poyang Lake on the 
Yangtze River.. It is to be “an entirely new city built on new ground, part 
of which will be reclaimed from the shallow side of the lake”. 

Great improvements are projected, too, at the junction of the Han and 
Yangtze Rivers where there are now the three cities; Hankow, Hanyang and 
Wuchang, a vast metropolis already claiming about a million inhabitants. 
Tunnels and bridges are to be constructed here under and over the Fangu 7 
and the Han. 

The plan embraces also a model city to be built in Manchuria ‘ Goutal 
of the junction of the Nonni and Songari Rivers” which it is proposed to 
make the centre both of railway and inland water communication. Four 


second class seaports and nine of the third class are to be built-as well as ` 


fifteen smaller fishing harbors. 

When one notes that the Great Northern Port is to be built close ` to 
Tientsin and is to serve the same region, that the Great Eastern Port is to 
‘replace Shanghai and the Great Southern Port is intended to make unnec- 
essary the present practice of transshipping cargo at Hongkong, and when 
it is remembered that the existing ports are largely under foreign domination, 
one cannot help the suspicion that there is more in the scheme than appears 
on. the surface, that there is in fact a desire to lessen the value of foreign 
. investments and create rival ports that will be free from alien domination. 

But the great enterprises already mentioned do not exhaust the scheme. 
Dr. Sun proposes also to have the Government reclaim unoccupied lands, 
promote a vast colonization plan for Mongolia, erect a chain of grain eleva-- 
tors to provide storage for surplus food, improve the cultivation of tea, the 

' production of cotton and silk, develop the mineral resources of the country, 


BOOK REVIEWS - 605 


introduce a great building programmé to supply a million houses a year of 
model character and establish furniture factories which will equip these 
homes properly. Even the printing industry is to be taken under super- 
vision, so that the people may have intellectual as well as material food. 

Most of the improvements mentioned by Dr. Sun are of course needed : 
any one of them might be undertaken as a practicable enterprise, but the 
reader is overwhelmed by the magnitude of a scheme which seriously pro- 
poses the creation of an international organization to finance such a compre- 
hensive programme as that outlined in this volume. The proposals were 
submitted to certain friends by Dr. Sun for comment. Among them was 
the late Dr. Reinsch, then American Minister in Peking, who wrote to the 
author as follows: “If you will permit a suggestion, I would be inclined 
to reduce your admirable programme to one which would be in closer 
‘keeping with the limits of the world’s resources in capital.” 

The work was written before China had defaulted in the payments due 
on foreign obligations, As matters are at present, it would be difficult to 
arrange a loan of any amount with the Government of China, which is de- ` 
prived of its revenues ‘by disobedient satraps who consume the resources of 
the country in civil strife. Nevertheless the modernization of China will 
go on, slowly, it is true, while the country is torn by dissension, but more 
rapidly when the good sense of the Chinese people shail have reasserted it- 
self. It is unlikely, however, that the development will proceed along the 
lines of Dr. Sun’s socialistic scheme. To the reviewer he seems to fail to 
reckon with human nature and with the power of vested interests and 
ancient custom. It is perhaps to this that Dr. Reinsch referred in the letter 
mentioned above which is published in the Appendix to the volume: 

In thinking of all these developments, I believe that we should always 
give thought to the fact that we are not dealing with a new country but 
with one in which social arrangements are exceedingly intricate and in 
which a long-tested system of agricultural and industrial organization 
exists. It is to my mind most important that the transition to new 


methods of industry and labor should not be sudden but that the old 
- abilities and values should be gradually transmuted. 


E. T. WILLIAMS. 
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OBSERVATIONS ON THE MONROE DOCTRINE! 


By HONORABLE CHARLES E. HUGHES 
Secretary of State of the United States 


The postulates of our foreign policy were determined by the ideals of 
iberty. The dominant motive was.the security of the Republic; it wasa ` 
iolicy of “live and let live,” with no imperialistic designs or thought of 
ggression. There was a deep-seated conviction that the opportunities of 
, hard-won freedom would be threatened by the ambitions of European 
-owers constantly seeking their own aggrandizement by the forcible 
mposition of their will upon weaker peoples, and that the peaceful aims of 
he new nation could be achieved only by keeping clear of the toils of | 
čuropean politics and strife. It was this conviction of the necessity of 
naintaining an independent position which led to the declaration of neu- 
rality in 1793 despite the treaty of alliance with France, which had sprung 
rom the exigencies. of the Revolutionary struggle. The words of the 
řarewell Address were more than a solemn admonition of the foremost 
\merican patriot—they set forth principles which those who established our 
oreign policy held to be its corner stone. 

It is interesting to recall that the conduct of our foreign affairs was diteètdä 
or many years by a few men, the most enlightened of our statesmen, and, 
onsidering the perplexities which vexed the’ new nation, exhibited a re- 
oarkable continuity and definiteness of purpose. Jefferson had been 
‘ecretary of State for about four years under Washington, and Hamilton had 
en a constant adviser. During the eight years of Jefferson’s Presidency, 
Madison was Secretary of State; and, during Madison’s two terms as Presi- 
lent, James Monroe was Secretary of State for six years. Monroe had 
erved as United States Senator and Governor of Virginia; had been minister’ 
o France, to Spain, and to England; had been engaged in the most important 
liplomatic negotiations; and in the midst of the War of 1812 had also served 
s Secretary of War ad interim. When he became President in 1817, Monroe 
‘:ppointed John Quiney Adams as Secretary of State. Adams had been 
ninister to The Hague and to Portugal under Washington; had been trans- 
erred to Prussia by his father, President John Adams; and, under Madison, 
iad been minister to Russia; and, after representing the United States 
hroughout the difficult negotiations which resulted in the Treaty of Ghent, 
iad been made minister to England. Adams served as Secretary of State 
intil the end of Monroe’s second term in 1825, when he succeeded Monroe as 

1 An address delivered before the American Bar Association at Minneapolis, Minnesota, 
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- President. In eis close relations and continuity of service there was rare 
opportunity for the early development of a distinctively American policy 
reflecting the ripe wisdom of our ablest men. 

_ The Monroe Doctrine had its dramatic setting as a striking and carefully 
formulated announcement, but it was in no sense a departure or something 
novel or strange engrafted upon American policy. It was the fruition of 
` -that policy, and the new definition was in complete accord with principles 
long cherished and made almost sacred by the lessons of experience. The 
- people’ of the United States had watched with deep sympathy the long 
struggle of our southern neighbors for independence. “In contemplating 
the’scenes which distinguish this momentous epoch,” said President Madison 
to the Congress in 1811, “an enlarged philanthropy and enlightened forecast 
concur in imposing upon the national councils an obligation to take a deep 
interest in their destinies, to cherish reciprocal sentiments of good will.” 

But, notwithstanding our natural sympathies, we remained neutral in ‘the 

contest. ‘All Europe must expect,” said President Monroe in 1820, “that 

the citizens.of the United States wish success to the colonies, and all that 


. they can claim, even Spain herself, is that we will maintain an impartial 


neutrality between the parties. By taking this ground openly and frankly 

we acquit ourselves to our own consciences, we accommodate with the feel-. 

- ings of our constituents, we render to the colonies all the aid that we ‘can 
render them, for I am satisfied that had we even joined them in the war we 
should have done them more harm than good, as we might have drawn all 
Europe on them, not to speak of the injury we should have done to our- 
selves.” 

While Spain maintained a doubtful contest, it was regarded as a civil war, 
but when that contest became so desperate that Spanish viceroys, governors, 
and captains-general concluded tr eaties with the insurgents virtually 
acknowledging their independence, ‘the United States frankly and un- - 
reservedly recognized the fact without, as Secretary Adams said, ‘making 
their acknowledgment the price of any favor to themselves, and although at 
the hazard of incurring the displeasure of Spain.” And in this measure, he- 
added with pride, the United States “have taken the lead of the whole 
Givilized world.” The Republic of Colombia was recognized in 1822, the 
Government of Buenos Aires and the States of Mexico and Chile early in 
1823. Deeply interested as we were in the development of republican 
institutions, the United States did not hesitate because of the political form 
of government and was the first to recognize the independent Empire of 

- Brazil in May, 1824, and this was followed by the recognition of the Federa- 
tion of Central American States in August of the same year. 

Meanwhile, the Holy Alliance, formed by the sovereigns of Austria, 
Russia, and Prussia, had sought to enforce the divine right of kings against . 
the progress of liberal principles. Joined by France, they undertook “to 
put an end to the system of representative government” and after France ` 


> 


OBSERVATIONS ON THE MONROE DOCTRINE 613 


had proceeded accordingly to restore the rule of Ferdinand the Seventh in 
Spain, it was proposed to direct their efforts to the overthrowing of the new 
governments erected out of the old colonies of Spain in the Western Hemi- 
sphere. This was the situation one hundred years ago—in August, 1823— 
when George Canning, British foreign secretary, wrote his celebrated letter 
to Richard Rush, American minister in London, suggesting a joint declara- 
tion, in substance, that the recovery of the colonies by Spain was hopeless; 
that neither Great Britain nor the United States was aiming at the posses- 
sion of any portion.of these colonies; and that they could not see with in- 
difference any portion of them transferred to. any other power. Great 
Britain, however, had not at that time recognized the new States in Spanish 
America, and this made a point of distinction: You doubtless have in mind 
these familiar facts and will remember the correspondence which followed 
between President Monroe and Jefferson and Madison, whose advice he 
sought. It was after mature deliberation by the President and his Cabinet, ' 
which contained not only John Quincy Adams, Secretary of State, but John 
C. Calhoun and William Wirt, that the American position was formally 
stated. It was deemed advisable to make a separate declaration of policy 
and this was formulated in President Monroe’s message of December 2, 1823. 
The doctrine is set forth in two paragraphs of this message. The first of 
these had a genesis distinct-from the situation of the‘former colonies of 
Spain. It grew out of the question of Russian claims on the northwest coast 
of North America. The Russian Emperor had issued a ukase in 1821 pro- 
hibiting citizens of other nations from navigating and fishing within one 
hundred Italian miles of the northwest coast of North America from Behring 
Straits to the fifty-first parallel of north latitude. Protests had followed. 
In July, 1828, Secretary Adams informed the Russian minister that the 
United States “should contest-theright of Russia to any territorial estab- 
lishment on this continent, and that we should assume distinctly the - 
principle that the American continents are no longer subjects for any new 
European colonial establishments.” It was in connection with this pre- 
tention of Russia that President Monroe, after adverting to the proposal 
of arranging the respective rights and interests on the northwest coast by 
amicable negotiations, declared in his message: l 
In the discussions to which this interest has given rise, and in the 
arrangements by which they may terminate, the occasion has been 
judged proper for asserting as a principle, in which the rights and inter- 
ests of the United States are involved, that the American continents, 
by the free and independent condition which they have assumed and 
maintained, are henceforth not to be considered as subjects for future 
colonization by any European powers. 


The other paragraph of President Monroe’s message bore upon the 
situation of our neighbors to the south, as follows: 


In the wars of the European Powers in matters relating to themselves 
we have never taken any part, nor does it comport with our policy so 
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todo. Itis only when our rights are involved or seriously menaced that 
* we resent injuries or make preparation for our defense. With the move- 
ments in this hemisphere we are, of necessity, more intimately con- 
nected, and by causes which must be obvious to all enlightened and 
impartial observers. The political system of the allied Powers is 
essentially different in this respect from that’of America. 3 
We owe it, therefore, to candor and to the amicable relations existing 
between the United States and those Powers to declare that we should 
consider any attempt on their part to extend their system to any portion 
of this hemisphere as dangerous to our peace and safety. With the 
existing colonies or dependencies of any European Power we have not - 
interfered and shall not interfere. But with the governments who have 
declared their independence and have maintained it, and whose inde- 
pendence we have, on great consideration and on just principles, 
acknowledged, we could not view any interposition for the purpose of 
oppressing them or controlling in any other manner their destiny, by 
any European Power, in any other light than as the manifestation of an 
unfriendly disposition toward the United States. 


That these statements not only constituted a separate announcement but 
incorporated a distinctively American policy is manifest. Canning himself, 
in his letter to Bagot, of January 9, 1824, pointed out that the general agree- 
ment between the sentiments of the Governments of Great Britain and the 
United States as torthe Spanish colonies was qualified, as I have said, by the 
most important, difference that the United States had acknowledged their 
independence and the British Government had not. And with the portion 
of President Monroe’s message relating to future colonization, which lay 
entirely outside the purview of Canning’s suggestion, Canning was not at all 
in sympathy. This proposal, he said, was as new to the British Govern- 
ment as to that of France. The basis of the objection on the part of this 
Government to future colonization by European Powers was.found in the 
fact, as Mr. Adams said later, when President, that, “with the exception of 
the existing European colonies, which it was in nowise intended to disturb, 
the two continents consisted of several sovereign and independent nations, 
whose territories covered their whole surface. By this, their independent 
condition, the United States enjoyed the right of commercial intercourse 
with every part of their possessions. To attempt the establishment of a 
colony in those possessions would be to usurp, to the exclusion of others, a 
commercial intercourse which was the common possession of all.” 

Not only did American statesmen fear the extension-of European coloniza- 
tion but they viewed with deep concern the possibility of the transfer of 
American territory from one European Power to another. In 1811 Congress 
-passed a resolution as to East Florida, stating that ‘‘considering the in- 
fluence which the destiny of the territory adjoining the southern border of 
the United States may have upon their security, tranquillity, and com- 
merce” the United States could not, “without serious inquietude, see any 
part of the said territory pass into the hands of any foreign Power.” The 
declarations in the messages of President Polk in 1845 and 1848 were so 
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closely associated with the doctrine announced by Monroe as to be deemed 

to fall within the same governing principle. President Polk’s reference to 

- “the transfer of dominion and sovereignty” clearly stated opposition to the 
acquisition of territorial control’ by any means. And this position has 
frequently been reiterated by the Government of the United States. 

It is not my purpose to review the historical applications of what is called 
the Monroe Doctrine or to attempt to harmonize the various redactions of it. 
Properly understood, it is opposed (1) to any non-American action encroach- 
ing upon the political independence of American States under any guise and 
(2) to the acquisition in any manner of the control of additional terto in 
this hemisphere by any non-American Power. 

ziXhe Monroe Doctrine is not a legislative pronouncement; it has been 
approved by action of Congress, but it does not rest upon any congressional 
sanction. It has had the implied indorsement of the treaty-making power 
_in the reservations to the two Hague conventions of 1899 and 1907, but it is 
not defined by treaty and does not draw its force from any international 
agreement. It is not like a constitutional provision deriving its authority 
from the fact that it is a part of the organic law transcending and limiting 
executive and legislative power. It is not a part of international law, 
maintained by the consent of the civilized Powers and alterable only at their 
will. Itis a policy declared by the Executive of the United States and re- 
peated in one form and another by Presidents and Secretaries of State in the 
conduct of our foreign relations. Its significance lies in the fact that in its 
_ essentials, as set forth by President Monroe and as forcibly and repeatedly 
asserted by our responsible statesmen, it has been for one hundred years, 
and continues to be, an integral part of our national thought and purpose, 
expressing a profound conviction which even the upheaval caused by the 
.Great War, and our participation in that struggle upon European soil, has 
not uprooted or fundamentally changed. 

Taking the doctrine as it has been, and as it is believed to remain, I dake 
to comment upon certain points which, as I believe, deserve special emphasis 
at this time. 

First. The Monroe Doctrine is not a policy of aggression; it is a policy of 
self-defense. It was asserted at a time when the danger of foreign aggression 
in this hemisphere was very real, when the new American States had not yet 
established a firm basis of independent national life, and we were menaced 
by threats of Old World Powers directed against republican institutions. 
But the achievements of the century have not altered the scope of the 
doctrine or changed its basis. It still remains an assertion of the principle 
of national security. As such, it is obviously not exclusive. Much time 
has been wasted in the endeavor to find in the Monroe Doctrine either 
justification, or the lack of it, for every governmental declaration or action 
in relation to other American States. Appropriate action for our defense 
. may always be taken, and our proper influence to promote peace and good 
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will may always be exerted, with the use of good offices to that end, whether 
or not the particular exigency comes within the range of the specific declara- 
tions which constitute the doctrine. 

In 1912 the Senate of the United States adopted a resolution apparently 
having immediate reference to Magdalena Bay “that when any harbor or 
_ other place in the American Continent is so situated that the occupation 
thereof for naval or military purposes might threaten the communications 
or the safety of the United States, the Government of the United States 
- could not see without.grave concern possession of such harbor or other place 
by any corporation or association which has such a relation to another 
government, not American, as to give that government practical power or 
control for naval or military purposes.” It was explained in debate that 
this.resolution, while allied to the Monroe Doctrine, was “not necessarily 
dependent upon it or growing out of it.” It was said to rest “on the prin- 
.ciple that every nation has a right, to protect its own safety, and that if it 
feels that the possession by a foreign Power for military or ‘naval purposes 
of any given harbor or place i is prejudicial to its safety, it is its duty as well 
as its right to interfere.” 

The decision of the question as to what action the United States should 
take in any exigency'arising in this hemisphere is not controlled by the con- 
` tent of the Monroe Doctrine; but may always be determined on grounds of . 
international right and national security as freely as if the Monroe Doctrine 
did not exist. The essential character of that doctrine is found in its 
particularization, in the definite and limited application of the general 
principle relating to national safety-to a particular set of circumstances; that 
is, in the assertion and maintenance of opposition to the encroachment by 
non-American Powers upon the political independence of American States 
and to the extension by non-American: Powers of their control over American 
territory. And in this pronouncement, as a phase of our exercise of the 
right of self-defense, there is no hint, much less threat, of aggression on our 
part. Said President Roosevelt: “It is in no wise intended as hostile to any 
nation in the Old World. Still less is it intended to give cover to any 
aggression by any New World Power at the expense of any other.” 

*Second. As the policy embodied in the Monroe Doctrine is distinctively 
the policy of the United States, the Government of the United States reserves . 
. to itself its definition, interpretation, and application. This Government 
has welcomed the recognition by other governments of the fact and sound- 
ness of this policy and of the appropriateness of its application from time to ` 
time. Great Powers have signified their acquiescence init. But the United 
States has not been disposed to enter into engagements: which would have 
the effect of submitting to any other Power or to any concert of Powers the 
determination either of the occasions upon which the principles of the Mon- 
roe Doctiine shall be invoked or of the measures that shall be taken in giving 
it effect. This Government has not been willing to make the doctrine or the 
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regulation of its enforcement the stibject of treaties with European Powers; 
, and, while the United States has. been gratified at expressions on the part 
of other American States of their accord with our Government in its declara- 
tions with respect to their independence and at their determination to main- 
tain it, this Government in asserting and pursuing its policy has commonly 
avoided concerted action to maintain the doctrine, eyen with the American 
Republics. As President Wilson observed: “The Monroe Doctrine. was 
proclaimed by the United States on her own authority: It always has been 
maintained and always will be maintained upon her own responsibility.”. 
This implies neither suspicion nor estrangement. It simply means that 
the United States is asserting a separate national right of self-defense, and 
that in the exercise of this right it must have an unhampered discretion. As > 
Mr. Root has:pithily said: “Since the Monroe Doctrine is a declaration 
based upon the nation’s right of self-protection, it cannot be transmuted 
into a joint-or common declaration by American States or any number of 
them.” They have, of course, corresponding nights of self-defense, but the 
right is individual to each. ; . 
Further, in its own declarations the United States has never bound itself 
to any particular course of conduct in case of action by other Powers 
contrary to the principles announced, In any such Teak it is free to act ` 
according to its conception of the emergency and of its duty. Dana, com- 
menting upon this point in 1866 (in his edition of Wheaton), said: “The 
declarations do not intimate any course of condtict to be.pursued in case of 
such interpositions; but merely say that they would be ‘considered as 
dangerous to our peace and safety?” and as ‘the manifestation of an un- 
friendly disposition toward the United States,’ which it would be impossible 
for us to ‘behold with indifference,’ thus leaving the nation to act at all times 
as its opinion of its policy or duty’ might require.” This is equally true 
today; but it may be added that this carefully preserved freedom does not 
detract from the tenacity. with which the doctrine is held but, like the 
doctrine itself, has been maintained as: essential to our independence and 
security. 
Third. The policy of the Monroe Done does not infringe upon -the 
independence and sovereignty of other American States. Misconception 
_ upon this point is the only disturbing influence in our relations with Latin 
American States, Great republics, whose independent sovereignty has 
been safeguarded by ,the historic doctrine no longer- fear the danger of en- 
croachments.and control by European Powers, but look with apprehension 
at the expansion, vast resources, rapidly growing population, and formidable 
strength of the Republic of the north. They do not feel the need of pro- 
' tection against European: Powers, and the Monroe Doctrine is apt to be 
conceived, and criticized, as a suggestion of a policy of interference in their 
internal affairs. 
This notion springs from a misunderstanding of the doctrine itself and of 
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our national sentiment and purpose. We have frequently sought to remove 
it, and we must continue our efforts to render futile the aspersions of the 
few, here and abroad, misapprehending or distorting American opinion. 
In speaking last year at Rio de Janeiro on the occasion of the dedication of 
the site for the American Centennial Monument, I sought to reassert what 
I believed to be the actual sentiment of the American people in these words: 


We shall also be glad to have this monument associated in the thought 
of our friends with a true appraisement of our North American ideals 
and aspirations. You, my fellow.countrymen of the United States, 
know full well how sincerely we desire the independence, the un- 
impaired sovereignty and political integrity, and the constantly in- 
creasing prosperity of the peoples of Latin America. We have our 
domestic problems incident to the expanding life of a free people, but 
there is no imperialistic sentiment among us to cast even a shadow 
across the pathway of our progress. We covet no territory; we seek no 
conquest; the liberty we cherish for ourselves we desire for others; and 
we assert no rights for ourselves that we do not accord to others. We 
sincerely desire to see throughout this hemisphere an abiding peace, the 
reign of justice, and the diffusion of the blessings of a beneficient co- 
operation. It is this desire which fornis the basis of the Pan American 
sentiment. 


The Monroe Doctrine Jaia attempt to establish a protectorate over 
Latin American States. Certainly, the declaration that intervention by 
non-American Powers encroaching upon the independence of American 
States will be regarded as dangerous to our own safety, gives no justification 
for such intervention on our part. If such foreign interposition is deemed 
menacing to us, and our vigorous determination to oppose it serves to safe- 


guard the independence of American States, they can have no just objection - 


on that score, being the more secure to develop their own life without hin- 
drance. The declaration against acquisition by non-American Powers of 


American territory even by transfer might seem, at first glance, to furnish 


some basis for objection (although plainly in the interest of the integrity of 
American States) as an interference with the right of cession—but even this 
theoretical objection disappears when we consider the ground of the declara- 


tion upon this point by the Government of the United States. That ground . 


is found in the recognized right which every state enjoys, and the United 
States no less than any other, to object to acts done by other Powers which 
threaten its own safety. The United States has all the rights of sovereignty, 
as well as.any other Power; we have lost none of our essential rights because 
we are strong, and other American States have gained none either because 
of inereasing strength or relative weakness. The maxim of the civil law— 


sic utere tuo, ut alienum non laedas—may be applied to states where their | 


action threatens the’safety of another state. 

. Mr. Charles Cheney Hyde, in his recent work on international law—a 
work which will be of lasting credit to the American bar—sums up the 
matter in saying: > 
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Æ It is subversive of justice among nations that any state should, in 
the exercise of its own freedom of action, directly endanger the peace 
and safety of any other which has done no wrong. Upon such an oc- 
currence the state which is menaced is free to act. For the moment 
it is justified in disregarding the political independence of the aggressor 
and in so doing it may be guided by the requirements of its own defense. 
. . . Itis not, therefore, the broad ground of self-preservation, but 
the narrower yet firmer basis of one form of self-preservation, that of 
self-defense, on which justification rests... 


Of the immediate application of this sound principle to the Monroe 
Doctrine Mr. Root has given a complete exposition. Speaking of the right 
of self-protection, as recognized by international law and as a necessary 
corollary of independent sovereignty, he says: 


Tt is well understood that the exercise of the right of self-protection 
may, and frequently does, extend.in its effect beyond the limits of the 
territorial jurisdiction of the state exercising it. The strongest example 
probably would be the mobilization of an army by another Power 
immediately across the frontier. Every act done by the other Power 
may be within its own territory. Yet the country threatened by this 
state of facts is justified in protecting itself by immediate war. The 
most common exercise of the right of self-protection outside a state’s 
own territory and in time of peace is the interposition of objection to 
the occupation of territory of points of strategic ‘military or maritime 
advantage or to indirect accomplishment of this effect by dynastic 
arrangement. 


The Monroe Doctrine rests “upon the right of every sovereign state to - 
protect itself by preventing a condition of affairs in which ‘it will be too late 
to protect itself.” This right we recognize in our sister republics of this 
hemisphere as we claim it for ourselves. American sentiment, it is believed, 
despite changes of circumstance, still regards the acquisition of additional 
control of American territory by non-American Powers as a menace to our 
safety, and in asserting and maintaining this view in the interest of our 
peace and security in the future we not only do not interfere practically with 
the independence of our sister republics of the south but we simply assert a 
_ right which corresponds to rights which they themselves enjoy, and hence 
- even in theory this assertion does not infringe upon their sovereignty. ` 

The declaration of our purpose to oppose what is inimical to our safety 
does not imply an attempt to establish a protectorate any more than a 
similar assertion by any one of the great southern republics of opposition to 
conduct on the part of any of the others endangering its security would aim 
at the establishment of a protectorate. I utterly disclaim, as unwarranted, 
the observations which occasionally have been made implying a claim on 
` our part to superintend the affairs of our sister republics, to assert an over- 
lordship, to consider the spread of our authority beyond our own domain as 
the aim of our policy, and to make our power the test of right in this hemi- 
sphere. I oppose all such misconceived and unsound assertions or intima- 
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tions. They do not express our national purpose; they belie our silicere 
friendship; they are false to the fundamental principles of our institutions 
and of our foreign policy which has sought to reflect, with rare exceptions, 
the ideals of liberty; they menace us by stimulating a distrust which has no 
real foundation. They find no sanction whatever in the Monroe Doctrine. 
There is room in this hemisphere, without danger of collision, for the com- 
plete recognition of that doctrine and the independent sovereignty of the 
Latin American Republics. 

Fourth. There are, indeed, modern conditions and recent events which 
cannot fail to engage our attention. We have grown rich and powerful, 
but we have not outgrown the necessity, in justice to ourselves and without 
injustice to others, of safeguarding our future peace and security. By build- 
ing the Panama Canal we have not only established a new and convenient 
highway of commerce but we have created new exigencies and new conditions 
of strategy and defense. It is for us to protect that highway. It may also 
be necessary for us at some time to build another canal between the Atlantic 
and the Pacific Oceans and to protect that. I believe that the sentiment of 
the American people is practically unanimous that in the interest of our 
national safety we could not yield to any foreign Power the control of the 
Panama Canal, or the approaches to it, or the obtaining of any position 
which would interfere with our right of protection or would menace the 
freedom of our communications. 

So far as the region of the Caribbean Sea is concerned, it may be said that 
if we had no Monroe Doctrine we should have to create one. And this is 
not to imply any limitation on the scope of the doctrine, as originally pro- 
claimed and as still maintained, but simply to indicate that new occasions 
require new applications of an old principle which remains completely 
effective. What has taken place of late years in the region of the Caribbean 
has given rise to much confusion of thought and misapprehension of purpose. 
As I have said, the Monroe Doctrine as a particular declaration in no way 
exhausts American right or policy; the United States has rights and obliga- 
tions which that doctrine does not define. And in the unsettled condition of 
certain countries inthe region of the Caribbean it has been necessary to assert 
these rights and obligations as well as the limited principles of the Monroe 
Doctrine. 

In 1898, the United States intervened in Cuba in the cause of humanity 
and because of a condition of affairs at our very door so injurious to our 
interests that it had become intolerable. In view of the distress, miseries, 
and barbarities that existed, our action, as John Bassett Moore has said, 
“was analogous to what is known in private law as the abatement of a 
nuisance.” In the settlement that followed the establishment of Cuban 
independence Cuba agreed “that the United States may exercise the right 
to intervene for the preservation of Cuban independence, the maintenance 
of a government adequate for the protection of life, property, and individual 
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liberty, and for discharging the obligations. with respect to Cuba imposed by 
the treaty of Paris on the ‘United States, now to be assumed and undertaken 
by the Government of Cuba.” Cuba also agreed not to enter into any 
treaty with any foreign Power which would tend to impair her independence, 
“nor in any manner authorize or permit any foreign Power or Powers to 
obtain by colonization or for military or naval purposes or otherwise lodg- 
ment in or control of any portion of said island.” There were also restrictive 
provisions as to the contracting of debts. The United States thus holds a 
special position in relation to Cuba, but it should be pointed out andclearly 
understood that, while in view of this position we have acted as the friendly 
adviser of the Cuban Government, our action has been solely for the purpose 
of aiding in maintaining the independence and stability of Cuba and thus 
not to create but to preclude the necessity of intervention under the treaty 
by encouraging the Cuban people to eliminate waste and corruption, to 
reduce public expenses to the normal requirements of government, and to 
secure the just and efficient administration which will safeguard the desired 
independence of Cuba and promote the prosperity which, with their 
abundant natural resources, the Cuban people are entitled to enjoy. 

` It is impossible for me to review in any detail the events which led to the 
occupation of Santo Domingo and Haiti. In Santo Domingo, during the 
forty years prior to 1907, there had been sixteen revolutionary movements, 
and complete political and economic demoralization had resulted. The 
total. debts of the Dominican Republic amounted to about $20,000,000, and 
in 1907 a convention was concluded between the Governments of the United 
States and Santo Domingo for the issue of bonds to that amount and pro- 
viding for the appointment by the President of the United States of a general 
receiver of customs. The Government of the United States agreed to give 
to the general receiver and his assistants such protection as it might find 
to be requisite for the performance of their duties. While this arrangement 
was most advantageous to Santo Domingo and for a time there was an 
improvement in conditions, there was a recurrence of revolutionary dis- 
turbances and the Dominican Government failed to observe the terms of the 
convention. When civil war was imminent the United States landed naval 
farces to prevent further bloodshed and to protect the lives of foreigners. 
A military government was established in 1916 and until recent months was 
continued in the interest of public order. 

This occupation was due to the demonstration, to use the phrase of 
President Roosevelt, of an impotence resulting in the lessening of the 
ties of civilized society and thus requiring intervention. But the point that 

_I desire to make is that instead of using this opportunity, as has falsely been 
charged, to establish a permanent control of Santo Domingo, the Govern- 
ment of the United States has been solicitous to arrange for the termination 
of the occupation and the withdrawal of its forces and has devoted its 
endeavors, earnestly and effectively, to the assistance of the Dominican 
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people in establishing a sound basis for an independent’ government. Ac 
cordingly, as a result of conversations with prominent Dominican representa- . 
tives, a formal agreement was reached on June 30, 1922, upon à plan of 
evacuation. The plan provided for a provisional government which was to 
take. over the executive departments from the American military govern- 
ment, the American officials remaining in Santo Domingo only for the pur- - 
pose of lending their assistance to the respective secretaries of the provisional 
government. The military forces of the United States were to be concen- . 
trated at not more than three places, and order was to be maintained during 
the tenure of office of the provisional government by the Dominican national 
police under the orders of the provisional government. 
_ The provisional President was to promulgate legislation regarding the | 
holding of elections and the reorganization of the government, of the prov- 
inces: and communes;. he was also to convene the primary assemblies in 
accordance with the provision of the new election laws. Electoral colleges 
were to be elected and were in turn to elect the members of the Senate and 
of. the Chamber of Deputies and to present the lists of the members of the 
judiciary to be submitted to the Senate. Provision was made for amend- 
ments to the constitution, the negotiation of an appropriate convention of 


k ratification, and the establishment of a permanent government, whereupon 


the military forces of the United States would be withdrawn. On October 
21, 1922, the provisional President was accordingly inaugurated. Last” 
March the new electoral law was promulgated. The provisional govern- 
ment has also promulgated legislation providing for the reorganization of 
the provincial and municipal governments of the Republic. It is expected - 
that elections in which the authorities of the United States will not intervene 
will be held about the middle of September and in due course the permanent 
- government will be established. “The United States intervened in the inter- 
est of peace and order and when these are assured it is not only willing but 
glad to withdraw. 
In order to understand conditions i in Haiti it should be recalled that since _ 
- the Republic of Haiti gained its independence it has been the scene of almost 
continuous revolution. This is true of its recent history as well as of the 
earlier years. From 1886, when General Salomon completed his full. 
presidential term, until 1915 every President except one had been over- 
thrown by revolution, some escaping to near-by islands, others being assas- 
sinated. As the result of these successive revolutions the Republic, by the 
summer of 1915, had reached a stage of exhaustion and devastation more 
complete than at any prior period of its existence. It is unnecessary to 
review the causes of these revolutions; it is sufficient for the present purpose 
to state the fact. Between the years 1910 and 1915 the foreign relations of 
the Haitian Government became seriously involved because of the pressuré. . 
brought to bear by the Governments of France, Great Britain, Germany, 
Italy, and the United States to obtain a settlement of the claims of their 
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nationals. Because of the unwillingness or inability of the Haitian people 
to settle these claims in a satisfactory manner there were armed demonstra- 
tions; armed forces of foreign Powers had been landed-at various points in 
Haiti on the ground that lives and property of their nationals were in danger. 

In 1914 and 1915 there were continuous disturbances, which culminated 
in the latter year in the murder by armed mobs of ex-President Oreste 
Zamor and President Sam, the latter having been dragged by a mob from the 
French Legation, where he had taken refuge, and torn to pieces in the street. 
Following this the members of the cabinet took refuge in foreign legations } 
or escaped from the country, so that there was no executive to assume di- 
rection of affairs. It was in this situation that on July 28, 1915, the U. S. S. 
Washington arrived and it was deemed necessary to land American forces. 
Within a short time the legislative chamber assembled and, under the 
protection of the United States marines, elected Sudre Dartiguenave, presi- 
‘dent of the former Senate, President of the Republic. In connection with 
the immediate exigency of preserving peace, it appeared essential from a 
humanitarian standpoint to aid the Haitian people to free themselves from 
the hopeless conditions which continued revolutions and.a policy of despotic 
militarism had produced. In a large part of the island agriculture had 
practically been abandoned and in the theater of the revolutionary dis- 
turbances the country was devastated. A treaty was negotiated by our 
Government with President Dartiguenave shortly after his election to “aid 
- the Haitian people in the proper and efficient development of its agricultural, 
mineral, and commercial resources and in the establishment of the finances 
of Haiti on a firm and solid basis.” Provision was made for the.appointment 
by the President of Haiti, upon the nomination of the President of the 
United States, of a general receiver and the necessary aids for the collection 
of customs dues, and of a financial adviser, who was -to devise an adequate 
system of public accounting, aid in increasing the revenues and adjusting 
them to the expenses, and otherwise make recommendations in relation to 
economic requirements. 

Conditions in Haiti have not yet permitted the withdrawal of American 
forces, as there is general agreement that such a withdrawal would be the 
‘occasion for revolution and bloodshed. The Government of the United 
States desires to effect a withdrawal as soon as this can be done éonsistently 
with the obligations it has assumed. The Government is endeavoring to 
improve administration and to aid in establishing the basis for a sound and 
stable local government. Brig. Gen. John H. Russell, who was sent to 
Haiti in the early part of 1922 as American High Commissioner, has steadily 
sought to bring about improved political and financial conditions, and his 
endeavors have already met with almost unhoped-for success. General 
Russell has worked in the closest cooperation with the local government: 
Peace and order have been established.and there is safety of lives and 
property. The great mass of Haitians, who formerly had been completely 
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at the mercy of a rapacious military oligarchy, which had exploited it to 
such an extent that there was no incentive, but rather a real danger, in 
producing or in owning anything beyond the merest necessities, are now free 
to engage in profitable activities. Graft and embezzlement have been 
eliminated by the customs service and the currency has been stabilized. 
The public debt has been appreciably reduced. Last October this Govern- 
ment was instrumental in obtaining a loan of $16,000,000 to Haiti upon 
favorable terms, and this has permitted the undertaking of numerous con- 
structive works. A claims commission has been set up in Port au Prince, 
which is disposing of foreign and internal claims for debts. 

The practice of financing the Government by private and public loans at 
ruinous terms has been discontinued and expenses have been kept within the 
bounds of the revenue of the country. Although the public debt has been 
decreased, large sums have been expended on constructive public works. 
Telegraph and telephone systems have been repaired and new construction 
has been extended to all the principal towns of the interior. Roads have 
been reconstructed and new construction has been undertaken so far as the 
financial resources of the country permit. A modern efficient sanitation 
system has been installed in the seaboard cities and in some of the large 
interior towns. I cannot attempt to enumerate all the improvements that 
have been attempted. They are gratifying, but they are not yet adequate 
and much remains to be done. An American legal adviser in Haiti is now 
endeavoring to establish a basis for a sound judicial system. Agricultural 
surveys are being undertaken in order that all practicable assistance may be 
given for the development of the resources of the island. The Government 
of the United States is seeking to make its relation to Haiti beneficial to the 
Haitian people; it has no other aim but to establish peace and stability. It 
does not seek to acquire or to control the territory of Haiti and it will wel- 
come the day when it can leave Haiti with the reasonable assurance that the 
Haitians will be able to maintain an independent government competent to 
keep order and discharge its international obligations. 

The disturbed conditions and revolutionary tendencies in some of the 
Central American Republics have given great solicitude to the Government 
of the United States, and its efforts have been directed to the promotion of 
tranquillity and stability. This is in the interest of the maintenance of the 
unimpaired integrity and sovereignty of these Republics. The conference 
of 1907 and the treaties which were then concluded constituted an important 
forward step, but the objects sought were not attained, and it recently 
became advisable to call another conference. Accordingly the Government 
of the United States tendered an invitation to the Governments of the 
Central American Republics, which they accepted, and the conference met 
in Washington last December. Delegates of our Government participated. 
The result was the conclusion of a general treaty of peace and amity and a 
series of conventions, among them being conventions for the establishment 
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of an international Central American tribunal, for the limitation of arma- 
ments, for permanent Central American commissions, for extradition, for 
the preparation of projects of electoral legislation, for the unification of 
protective laws for workmen and laborers, for the establishment of stations 
for agricultural experiments and animal industries, and for the reciprocal 
exchange of Central American students. The treaty of peace and amity 
contained those provisions of a similar treaty of 1907 which have been 
found to be of practical value and additional provisions which the conference 
believed would promote the objects in view. 

Reiterating the desire to maintain free institutions and to promote 
stability, the treaty provides that the governments of the Central American 
Republics will not recognize any other government which may come into 
power in any of the republics through a coup d'état or a revolution against a 
recognized government so long as the freely elected representatives of the 
people have not constitutionally reorganized the country. This treaty and 
the conventions endeavor not only to assure amity but to build upon this 
foundation in each of the republics an improved civic structure. In opening 
the conference it was my privilege to assure the delegates of the helpful spirit 
of cooperation which they would find in Washington. ‘‘The Government 
of the United States,” I said, “bas no ambition to gratify at your expense, 
no policy which runs counter to your national aspirations, and no purpose 
save to promote the interests of peace and to assist you, in such manner as 
you may welcome, to solve your problems to your own proper advantage. 
The interest of the United States is found in the peace of this hemisphere and 
in the conservation of your interests.” 

The difficulties of these republics, and of other countries in a similar 
condition, are due in no small measure to the lack of the development of their 


“resources and to the absence of needed facilities of intercourse, such as 


highways and railroads. It is idle to expect stability unless it has a basis in 
education, in improved methods of agriculture and industry, and in the 
provision of instrumentalities of communication which give opportunities 
for reasonable economic satisfactions. Progress in these directions, how- 
ever, cannot be achieved without the investment of capital, and this must 
be supplied from the outside until sufficient available wealth has been 
produced within these countries to permit their people to meet their own 
exigencies. It is not the policy of our-Governmént to make loans to other 
governments and the needed capital, if it is to be supplied at all, must be 
furnished by private organizations. This has given rise to much mis- 
understanding and baseless criticism. We have no desire to exploit other 
peoples; on the other hand, it is surely not the policy of this Government to 
stand in the way of the improvement of their condition. It is an inescapable 
fact, however, that private capital is not obtainable unless investment is 


. reasonably secure and returns are commensurate with risks. There are 


always abundant opportunities for financial enterprise in our own country 
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and in other ‘parts of the world on these terms. We thus have the difficulty 
` that the instability of governments creates a hazard which private capital 

refuses to ignore, while that very instability can be cured only by the 

economic betterment which private capital alone can make possible. 

It-must also be remembered that the Government of the United States has 
no power to compel its citizens to lend money or to fix the terms of their 
investment. Nor is it in a position to control the action of other govern- 
ments who desiré to borrow. In this situation our Government endeavors 
by friendly advice to throw its influence against unfairness and imposition, ` 
and it has at times, with the consent of the parties—indeed, at their instance 
—agreed to a measure of supervision in the maintenance of security for | 
loans which otherwise would have been denied or would have been made 
only at oppressive rates. But anyone who supposes that this helpful con- 

© tact and friendly relation are either sought or used by the Government of < 

_ the United States for purposes of aggression or with the intention of domi- ` 
nating the affairs of these countries or their governments has slight knowl- 
edge of the aims and actual endeavors of the Department of State. We are 
not seeking to extend this relation but to limit it; we are aiming not to ~~ 
exploit but to aid; not to subvert, but to help in laying the foundations for 

` į sound, stable, and independent government. Our interest does not lie in . 
| controlling foreign peoples; that would be a policy of mischief and disaster. 
Our interest is in having prosperous, peaceful, and law-abiding neighbors 

‘with whom we can cooperate to mutual advantage. 

g Tiith. It is apparent that the Monroe Doctrine does not stand in the way 
of Pan American cooperation; rather it affords the necessary foundation for 
that cooperation in the independence and ‘security of American states. 
‘The basis of Pan Americanism is found in the principles of the Farewell 
Address. There was striking prophecy in the hope expressed by Jefferson 
that we would recognize “the advantages of a cordial fraternalization among 
all the American nations” and what he described as “the importance of their 
coalescing in an American system of policy.” That system is not hostile to 
Europe; it simply conserves the opportunity for the cultivation of the ~ 
interests which are distinctively American. l 

With the aim of furthering this Pan American cooperation there have been 
five Pan American conferences, the last of which was recently held in- 
‘Santiago. The best results of these conferences are not to be found in any 
formal acts or statements but in the generation of helpful and friendly in- 
fluences which draw peoples together through a better mutual understanding. 
There is always a tendency in connection with this cooperation to em- 
phasize plans and purposes of a political nature, and if these are not success- 
fully developed there is a disposition to minimize achievement. The most- 
fruitful work, however, is generally found along less sensational lines where 
there is real progress in. facilitating the interchanges of commerce and. 
culture. Important as are these general Pan American conferences, I should 
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give large place to the utility of special conferences to meet specific needs. 
Thus, one of the most promising results of the. recent Santiago conference 
was in the provision for special conferences on the standardization of speci- 
fications of raw materials, tools, machinery, supplies, and other merchandise — 
in order to promote economy in production and distribution; on public 
health; on eugenics and homoculture; on the codification of international 
law; on. education; on ‘electrical communications; on the uniformity of 
communications statistics; on automobile highways; and, last but not least, i 
` on the dissemination of news. ` 
The essential condition of cooperation. is peace, and this Government is 
constant in its endeavors to promote peace in this hemisphere by using its 
good offices, whenever they are welcome, in eliminating the causes of strife, 
and in making provision for the settlement of disputes that cannot be ad- 
_ Justed by diplomacy.. Almost all the boundary disputes in Latin America 
have -been settled, and those that remain are in process of adjustment. 
Especially gratifying was the enlightened action of the Governments of Chile 
and Peru in their recent agreement concluded at Washington for the arbitra- 
tion by the President of the United States of certain questions growing out 
of the Treaty of Ancon.with respect to the territory of Tacna-Arica. Such 
efforts are not in strictness an application of the Monroe Doctrine, but they 
are facilitated by its recognition. 
# Finally, it should be observed that the Monroe Doctrine is not an obstacle 
‘to a wider international cooperation, beyond the limits of Pan American 
aims and interests, whenever that. cooperation is congenial to American 
institutions. , From the foundation of the Government we have sought to 
promote the peaceful settlement of international controversies. Prior to 
the first peace conference at The Hague in 1899 the United States had 
participated in fifty-seven arbitrations. ‘The United States became a party 
to the two Hague conventions for establishment of the Permanent Court of 
Arbitration, at the same time safeguarding its historic position by stating, 
as a part of the ratification, that nothing contained in these conventions 
should ‘be so construed as to require the United States of America to depart 
from its traditional policy of not entering upon, interfering with, or en- 
tangling itself in the political questions or internal administration of any 
foreign states” or “be construed to imply relinquishment by the United 
States of its traditional attitude toward purely American questions.” i 
It should further be observed that the establishment of a permanent court 
of international justice, which might make available the facilities of a perma- 
nent tribunal (instead of the less satisfactory provision of temporary 
tribunals of arbitration) to governments desiring to submit their contro- 
versies to it, has been a distinct feature of the policy of the Government of the 
United States for many years. We are also interested.in measures of, 
conciliation and in the facilities of conference. Our desire to cooperate in 
maintaining peaceful relations, in removing the misapprehensions and 


628 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


suspicion which are the most fruitful causes of conflict, in relieving the 
burdens of injurious and unnecessary competition in armament, in main- 
taining the declared principles of fair and equal opportunity, is sufficiently 
attested by the treaties which were concluded at the recent Washington 
conference. Moreover, aside from that obvious field of international co- 
operation in which we have postal conventions, rules of navigation, pro- 
tection of submarine cables, regulation of fisheries, preservation of rights of 
property, copyrights and trade-marks, etc., our people have always and 
earnestly desired to join in the humanitarian endeavor of the nations for the 
elimination of common ills, the prevention of the spread of disease, and the 
restriction or prevention of abuses with which it is impracticable to deal 
effectively by the separate action of governments. This was shown many 
years ago when we joined in international conventions for the purpose of 
putting an end to the African slave trade, and it has had very definite 
illustration of late in our endeavor to make international action effective in 
controlling the pernicious distribution of narcotic drugs. 

Our attitude is one of independence, not of isolation. Our people are still 
intent upon abstaining from participation in the political strife of Europe. 
They are not disposed to commit this Government in advance to the use of 
its power in unknown contingencies, preferring to reserve freedom of action 
in the confidence of our ability and readiness to respond to every future call 
of duty. They have no desire to put their power in pledge, but they do not 
shirk cooperation with other nations whenever there is a sound basis for it 
and a consciousness of community of interest and aim. Cooperation is not 
dictation, and it is not partisanship. On our part it must be the coopera- 
tion of a free people drawing their strength from many racial stocks, and a 
cooperation that is made possible by a preponderant sentiment permitting 
governmental action under a system which denies all exercise of autocratic 
power. It will be the cooperation of a people of liberal ideals, deeply con- 
cerned with the maintenance of peace and interested in all measures which 
find support in the common sense of the country as being practicable and 
well designed to foster common interests. 

To such aims the Monroe Doctrine is not opposed, and with the passing 
of one hundred years it remains a cherished policy, inimical to no just 
interest and deemed to be vitally related to our own safety and to the 
peaceful progress of the peoples of this hemisphere. 


THE LAWS OF WAR CONCERNING AVIATION AND RADIO 


By Rear Apmrrau Wiuuram L. Ropaurs, U. S. N. 
Technical Adviser to the American Delegation to the Commission of Jurists 


During the Conference on the Limitation of Armament at Washington 
nearly two years ago a resolution was passed establishing a “Commission of 
Jurists to consider amendment of the laws of war” covering the use of new 
agencies of warfare. 

The comments of the Commission in regard to each article of the draft 
codes are so full and clear that in reviewing the General Report of the Com- 
mission of Jurists to consider and report upon the revision of the rules of war- 
fare! three points only will here be touched upon. First, the procedure of 
the Commission; second, the relation between certain features of the art of 
warfare and the codes of rules recommended by this Commission; and third, 
the probable development of the relations between the practice of warfare 
and of rules to govern and modify such practice. 

The resolution under which the Commission acted excluded submarines 
and noxious gases as beyond its purview. Upon these two new agencies the 
Washington Conference had just acted, and it was apparently the intention 
of those who were chiefly responsible for the resolution and the terms of the 
treaty to have these matters definitely put into the international law 
accepted by the world. Or at least, by getting the treaty and resolution 
accepted by five great armed Powers, they felt they were making a long step 
in that direction. 

However, under the terms of the same resolution the subjects thus re- 
served as closed matter to the Commission of last winter are not so to any 
later conference. The rules of warfare for submarine and noxious gases are 
open for reconsideration by any nation or group of nations at pleasure. By 
very recent news (Sept. 1) the reservations now before the French Govern- 
ment are such, that if approved, they will make the restrictions on submarine 
warfare of little real weight. 

The United States Government had the initiative in calling the Com- 
mission and in suggesting the new agencies (as limited) to be considered. The 
Department of State decided that aviation and radio were the only new 
agencies that needed consideration. All others, such as tanks, were merely 
inventions extending or intensifying the operations of well-known methods of 
attack and defense and were covered in a satisfactory manner by existing 
rules, Aviation and radio seemed on a somewhat different footing, owing 
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to their prominence in the war and to ‘the interest the public of all countries 
took in them. 

It is doubtful if this demand for a code of rules for thins two new agencies 
was felt by combatants so much as by the public. Technical representatives 
at The Hague. of at least one Power said informally in conversation that to 
them. personally the last war had not emphasized the need of any formal ad- 
dition to the laws of war for the purpose of dealing with aviation and radio. 


Nevertheless, the subjects named, aviation and radio, were duly notified by ` 


the United States to the other Powers, none of which made any counter-pro- 
posals suggesting other subjects. The American delegation prepared draft 
‘proposals for submission to the Commission on both subjects, the British 


prepared a draft on aviation. None were submitted by other Powers. So ` 


the discussion on aviation was based on the British and American proposals 
and that on radio on one draft only, the American one. ~ 

The delegation of each nation was composed along the same general lines 

-as that of the United States, namely, one or two plenary commissioners 
supported by a number of technical advisers as to aviation and radio. 
These technical advisers belong to the military arms of their respective gov- 
ernments; Land, Sea-and Air services. Each delegation also had its secre- 
tariat. The work of the Commission: was bilingual, i.e., French and Eng- 
lish and, by agreement, the remarks made were sumiiariced for record in the 
minutes. The General Secretariat was Dutch, and not being native to 
either language, apparently found it readier to deal with mattersin the French 
language, although all remarks in one language were translated into the 
other. The Secretariat seemed, therefore, to rely more on the French 
version, whether original or translated, of all remarks made, and apparently 
when English was the original it translated the interpreter’s oral French 
version back again into English. This did not promote accuracy in the 
minutes of the meetings. For itself, the English delegation guarded against 

. this to a very considerable extent by its own strong secretariat which took 
_ everything in shorthand and was able to supply the Dutch secretariat with 
the original English version of what was said by the British. Our own sec- 
retariat was somewhat weak compared with the English and consequently 
the American remarks were usually not developed as fully in the minutes 
as the remarks made by the English. This sometimes put the American dele- 

‘gation at a little disadvantage. A complete shorthand record by the Ameri- 
can secretariat is very desirable at such international meetings. But this 
and other necessary expenditures call for a suitably large appropriation by 
Congress. 

The resolution of the Washington Conference under which the Commission 
was assembled called for a Commission of Jurists. If one may surmise 
motives when none are offered it seems probable that it was the desire of the 
framers of the resolution thereby to lift the consideration of thé subject of 


warfare as far as possible above the material questions of physical conflict - 
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which are too often deemed by the’ public wholly to dominate the military 
profession, into the more ethereal altitudes of morality and humanity. But 
this laudable intention can not be wholly accomplished. War is a thing 
both material in its nature and in its appeal'to the lower instinctive emotions, 
as well as very often a manifestation of the highest ideals. Even combat- 
ants are desirous to lift it to as high a plane of humanitarian practice as 
possible if for no better reason than that they are the first to feel its horrors. 

. So that the hope (if there was any such) to get war on a higher level by ex- 

cluding all but jurists from the Commission was one scarcely possible of 

realization. Moreover, as it proved in practice, no nation will challenge the 
qualifications of members of other delegations. Nobody will ask if any.. 
member is a real jurist because the definition of one is far from precise, and 
any nation will select the man it prefers and say he is jurist enough for its 
purpose. 

_ Ko, although the resolution of the Washington Conference under which 
this Commission was assembled called for a Commission of Jurists, notwith- 

standing, the prescription was not observed. As it seems to the writer, it is 

worthy of note that in this international commission to revise the laws of war, 
the diplomatists by profession had some advantage over those delegates who 
were lawyers chiefly without adequate diplomatic experience. Lawyers, 

_ as a profession, particularly trial lawyers, are accustomed to oppose each 
other for the purpose of gaining the verdict of the third party, viz., judge and 
jury. But in international gatherings where there is no third party and no 
executive authority granted to the chairman, the objective of a delegate 
should be to persuade his opponent; to capture him rather than to kill him 
before the judge. In other words the methods of the diplomat rather than 
those of the courtroom are frequently the more successful i in such interna- 
tional gatherings. 

The Commission met on December 11, 1922. 

On assembly the Honorable John Bassett Moore was elected chairman of 
the Commission. He immediately presented the American draft codes on 
aviation and radio. The British followed with their draft code for aviation.’ 
With the exception of one or two points, the English and American codes for 
aviation tan along the-same general lines and in several articles they were 
even remarkably similar in language. The-Commission began work im- 
mediately with the American draft on aviation as a base and the British 
draft as supplementary thereto, and in plenary session undertook, with the 
help of the two draft codes and the technical advisers of each nation, to for- 
mulate a code for submission to their home governments. 

The Commission adjourned one month for the Christmas holidays, but be- 

-fore adjourning it was arranged that the Commission should appoint two 
committees of experts, one for aviation and one for radio, to prepare tenta- 
tive draft codes for aviation and radio respectively.- These drafting com- ` 
mittees of experts were to meet early and have their work completed for sub- 
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mission to the plenary Comission when it should meet late in January, 1923. 
in the discussion by the plenary Commission as to the terms of reference to 
committees it was agreed by all the delegates that the work of the com- 
mittees of experts and their recommendations would be in every way subject 
to review and revision by the plenary Commission of Jurists, and during 
the course of the work of the committee of experts the representative of 
each nation should be subject to the instructions of the head of his delegation. 
Further, to make the position of the jurists secure in control of their techni- 
cal advisers several nations put jurists, members of the plenary Commission, 
on the committee of experts on aviation formed to draft a tentative code. 
This did not tend to expedite the work of the committee of experts as the 
jurists needed constant instruction as to the technical points under con- 
sideration. 

As the committee of experts on aviation neared the end of its work it was 
thought desirable to appoint a drafting subcommittee to the committee of 
experts in order to prepare its report. In this drafting subcommittee to the 
committee of experts, the American member was the only one who was not a 
jurist. As he was the only one who had practical and technical knowledge 
of the subjects in hand, he was obliged at almost every instant to inform 
the other members of the drafting committee as to points which were beyond 
their own knowledge. As a consequence, as soon as they became satisfied, 
after reference to their own technical advisers, that the American was com- 
petent and dealt frankly with the matters in hand, he possessed a great ad- 
vantage over the other members who usually accepted his views as to the 
substance of the point in debate. 

There were four main viewpoints which the commission took of the 
work before it: (1) humanitarian; (2) national point of view of the respective 
delegations; (3) the juridic point of view with regard to the laws of war; (4) 
the combatant point of view with regard to the conduct of war, in which the 
combatant services considered their respective nations both as neutral and as 
belligerent. 

With regard to the revision of the laws of war from the humanitarian point 
of view, all nations and all members of each delegation were agreed that it 
was desirable that the laws of war should be such as to prevent suffering of 
persons or destruction of private property, except such as was inevitable for 
the accomplishment of the war objective. Every now and then in the course 
of the discussion someone would raise anew the humanitarian point and im- 
mediately there would be an echo from the representative of every other na- 
tional delegation that his country was behind no other in its desire to limit the 
horrors of war. But, although the public at large in time of peace and in a 
state of emotional rest sees only the disturbances of war, governments, more 
farseeing, know that wars must occur. Consequently they are unwilling to 
permit public opinion of their respective nations in time of peace to drive 
them to agree to arrangements by international conventions which the same 
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public under the influence of war emotions would be the first to urge their 
governments to break. Thus, the codes as agreed upon will scarcely sat- 
isfy the most radical pacifists and humanitarians. 

Combatant forces desire the limitation on the exercise of belligerent 
power in humanitarian interest because they themselves as individuals share 
the views of the general public as to avoidance of the infliction of suffering 
having no influence on the outcome of the war. But combatants have two 
reasons for such limitations additional to those governing the general public. 
First, because combatants themselves are the first to feel the horrors of 
war, and second, because both in victory and in defeat, cruelty and license 
towards individuals and wanton damage and destruction of property tend 
to destruction of discipline and make the national forces less efficient 
instruments in the execution of the national will. By the impressment of 
humanitarian principles upon the mass of men under arms and their educa- 
tion therein during peace, the military forces are rendered more efficient 
and also the popular desire for amelioration of the sufferings of war will 
slowly be assisted to accomplishment. 

From the other three points of view there was cleavage of opinion in the 
Commission. In the formulation of the rules of war for these new agencies 
each nation seemed chiefly guided by the principle of promoting its own 
national policies and its position in the world, neglecting neither the point 
of view of neutral nor of belligerent. Each national delegation was a unit 
in standing for a code which should favor its national situation. As the 
writer has been informed by participants, this has been the rule at previous 
Hague conferences as well. 

But there was another line of cleavage more or less visible running between 
the jurists forming the Commission a as whole and the technical advisers as a 
whole. The majority of the commissioners had little or no technical 
acquaintance with the art and practice of war. Some seemed inclined to be- 
lieve that the course of war, even when great national emotions were aroused, 
might be guided by the phrases of a code of rules previously agreed upon. 
They did not appear always to realize that at any time the code of accepted 
rules of warfare is based almost entirely on past experience and that when a 
new war arises, new social, economic and belligerent conditions will make the 
existing code more or less unsuitable to meet the exigencies of the situation 
as developed in the course of the current war. Presumably, for these 
reasons, several commissioners were disposed to go rather further than their 
technical advisers in the prevision of succinct cases and the precision of 
language to meet such imagined cases. The American delegate was not so 
inclined but preferred to lay down broad principles in phrasing the drafts, 
and he was able to exert a very predominant influence to the advantage of 
the completed code. 

On the other hand, the technical advisers were not only acquainted with 
the art of war as practiced against an enemy, but also were acquainted from 
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‘youth up with the laws of war as one of the practical side-lines of their pro- 
fession, In the end, as might be expected, the technical advisers had great 
weight with the heads of their respective delegations and in most points 
were able to convince the latter as to-the correctness and applicability of 
their views having regard te the national policy. The drafts as finally 
-agreed to in the plenary session, while acceptable to all (except Chapter VII 
‘of the aviation rules to the Netherlands) were yet practicable and reason- 
able as guides and limits to combatant effort. 

We now take up the second part, the relations of the practice of war by dis 
new-agencies of radio and aviation to the laws mt war framed to govern such 
practice. 


CONSIDERATION OF THE AVIATION CODE 


Aviation is a new agency in warfare and, as such, the novelty and romance 
of flight through the air has given the non-technical public a somewhat 
erroneous opinion as to its place among the agencies of warfare, An air- 
craft is considered by the public as a’°weapon but, in fact, this is not true. It 


is a new kind of vehicle and, as a method of transportation, it has two char- 


‘acteristic qualities which differentiate it from all other vehicles.. An air- 
craft has the highest speed of travel known to man and is able to rise in the 
air.. Owing to these two qualities aircraft can only be successfully attacked 
(i.e., forced to fight) by hostile aircraft’ no less speedy. Both characteristics 
are very important, but the aircraft. possessing these inherent qualities 
nevertheless is an inanimate machine which is able to do the things within 
its capabilities only by virtue of the directing mind of the man in control. 
The fact that the airplane can rise in the air and travel with great velocity 
in no way affects the sovereign rights of states to reach proper and lawful 
belligerent objectives by this new means. The real thing at issue is that the 
new agency of warfare must not be so utilized as to carry out actions which 
are not in accordance with the general spirit of existing rules of warfare. 
Such reprehensible actions do not depend upon the agency but upon the 
spirit and soul of the directing mind in control. A man may hold harmless 


in his hand a potentially dangerous stick of dynamite. The choice is his ` 


whether to use it wickedly to destroy his neighbor’s house or berieficently to 
blast out the cellar for his own new house. 
Aviation has three main fields. 
One principal field for aviation is observation to collect news. This may 
be strategic, ùe., by long distance reconnaissance; or, tactical (a) for in- 
“formation of leaders in coordination of subordinate tactital groups; (b) for 
guidance of minor tactical units in technical management of their commands, 
e.g., control of gun fire. 
A second field of aviation is to fight other aircraft baking to interfere with 
one’s own observing and reconnoitering aircraft (information branch) and to 
attack the enemy’s information or reconnoitering branch of air service. 


d 
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A third field of aviation is direct attack on surface targets, be they per- 
‘sonnel or material (by bombing, machine guns, torpedoes, etc.). 
.There is-now an accepted code of warfare by land and by sea whose origin 
is founded long in the past and which has been modified from timé to time as 
conditions warrant. Under the accepted laws of war, warfare against com- 
- merce carried on in hostile military interest has always been held legitimate. 

The Commission as a whole was of the opinion that the draft of a war code 
- governing aviation should not contravene in principle or in any important 
respect the rules already governing other forms of warfare by land and sea, 
but should extend the accepted principles of aviation so that the laws of - 
war might be a unity in applying to all kinds of agencies of war. 

With all these-points in view we find that the code groups its rules under 
four main heads and in general provides: 

(a) That operations. of war which are permissible to combatants trans- 
ported by other means than aircraft are permissible to combatants trans- 
ported by aircraft. 

(b) That the combatants and operative personnel transported by and 
managing aircraft are subject to no other penalties than such as are 
applicable to those exercising ‘similar belligerent rights by other means of 
transport. , 

(c) That the aircraft as vehicles of war and of commerce are assimilated 
in their international legal treatment as to ownership and transfer, to other 
vehicles of war and commerce (usually shipping). 

(d) That international commerce may be carried on by aircraft and that 
military aircraft may interrupt hostile and neutral commerce carried by air 
in accordance with the generally . accepted rules governing land and sea 
traffic. 
‘While there was much discussion over wiéarky every article of the aviation 
‘code as to the phraseology thereof, there was serious difficulty only on two 
points, namely, as to the whole subject of bombardment, and particularly as 
to Article 24 (defining legitimate targets), and as.to the subject of visit and 
search by aircraft of merchant ships on the high seas. 

As in the matter of bombardment by aircraft, so in that of visit and 
search by aircraft (Chapter VII), it seemed to be generally admitted that 
both were the exercise of the sovereign powers of the state. That this sover- 
eign power was exercised by a new agency of warfare did not affect nor 
limit, the right of the sovereign state to exercise its power. 

As to bombardment, it. was felt by all from the first that the degree of 
success or failure in the chapter om bombardment would be the basis of meas- 
urement by the world as to the whole work of the Commission. It was the 
subject of long debate. The essential thing was that the belligerent effort 
should be directed against objectives whose damage or destruction was in 
accordance with the principles of warfare already accepted. In the case of 
bombardment the Commission was able to come to an agreement because 
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the laws of war already were fairly clear as to the principles which should 
govern bombardment whether from land or sea. The rules for bombard- 
ment from the air as agreed upon by the Commission violate none of these 
hitherto accepted principles. The acceptance of Article 24 (as to targets) 
unanimously was a very great personal success for the chairman of the Com- 
mission, the Honorable John Bassett Moore, whose diplomatic tact, patience, 
courtesy, and drafting skill were exerted to the utmost to reach a fortunate 
conclusion upon this article. His success was welcomed by the Commission’s 
warm ovation to him upon the announcement of the vote of acceptance. 

Chapter VII is in general harmony with existing rules for other forms of 
land and sea warfare, but it deals only with the subject of warfare against 
and between aircraft. The rules leave untouched the great field of warfare 
against commerce carried on the high seas, although there was long discus- 
sion as to the principles which should govern warfare upon seaborne com- 
merce. The subject of visit and search of surface merchant ships by surface 
moen-of-war has not hitherto been satisfactorily dealt with by an interna- 
tional convention. Certain treaties exist between individual Powers in 
regard thereto, and there is general agreement as to what is permissible, but 
the broad principles underlying the sovereign right of visit and search as 
between neutrals and belligerents on the high seas have not hitherto been 
formally accepted by international law. It was generally felt that whatever 
rules might be adopted by aircraft for the search of merchant ships, they 
should be the same in principle as those governing combatant surface ships 
of war. But, by the terms of the resolution under which the Commission 
met, it was without power to make rules except for new agencies. As the 
visit and search by aircraft would be a small affair in the conduct of bellig- 
erent operations compared with that of visit and search by surface ships, 
the Commission believed itself without authority to lay down an inter-. 
national code which should govern all classes of craft engaged in visit and 
search’of merchantmen, whether belligerent or neutral. So this point is 
left open, perhaps to be regulated by some future international conference, 
or if not, to the practice of the next great maritime war. The divergence 
of national views as exhibited at this conference may be such as to render it 
possible and even probable that an international agreement on this point 
may not be reached previous to the next great maritime war, whenever such 
may chance to arise. 

RADIO 


The radio committee of experts enjoyed the great advantage of being com- 
posed wholly of experts, except the British representative (an ambassador). 
The radio committee worked under the chairmanship of General Ferrié 
(French) whose technical ability in radio matters is recognized throughout 
the world. He also displayed remarkable diplomatic, parliamentary and 
administrative skill as chairman in conducting the business of the radio com- `’ 
mittee of experts, as well as in preparing its report upon the code as adopted. 
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A chief service of aviation and almost the entire service of radio to the 
conduct of warfare is in the provision of news and information to the various 
parties. Here the two technicalities link up. Aviation observes, obtaining 
news and information and sometimes transmitting the latter; radio transmits 
news; and both fight, each after its own fashion to protect their own func- 
tions, and to deny to the enemy the exercise of similar activities. 

In war, asin all other business, success depends on timely accurate infor- 
mation. Failure follows misinformation or ignorance. In all business, 
plan-making must precede execution of work. In war, therefore, the battle 
for information for guidance of leaders will precede the clash of the main 
forces. If this preliminary struggle for information is completely successful 
for either side, and a corresponding failure for the other, the result of the 
spectacular main battle, which the public understands and in which it is 
chiefly interested, can scarcely be in doubt even as a matter of prediction. 

The radio rules relate largely to radio on board ship, since it is on the high 
seas that radio is chiefly subject to possible hostile belligerent control and 
such possibility will become a certainty if a belligerent can exercise such 
power. At sea, some of the uses of radio in the control of naval operations 
are as follows: 

(a) Strategy: (orders)—codrdination of efforts through centralized con- 
trol; (information)—centralization, comparison, analysis of information 
from varied sources, and dissemination of probable ‘truth as a basis for 
diseretionary action within the limits permissible to’ subordinates while 
preserving loyalty to general plan. For the foregoing purposes radio is in- 
dispensable to navies. For armies it is auxiliary only to cables and tele- 
graphs. 

(b) Tactics: Radio is indispensable in war to the aviation service of armies 
and navies to give and take both information and orders. It is the best and 
quickest way to give and take orders and information between ships, but not 
the only way, as we have also visual and auditory ways of communication 
for short distances. For tactical military use on shore, radio is perhaps less 
necessary than at sea, as other means available are more reliable than at 
sea. 

(c) The use of radio for electrical distant control of machinery is practica- 
ble but not profitable, for machinery made by man must be kept in order by 
man. A machine physically separated from a directing person is not re- 


liable in the face of an enemy. For this reascn the radio code does not. 


touch on any inventional features of radio, but Las been limited as is seen. 
Further, the radio rules have to provide for transmission of despatches from 
several points of view. First, radio is used to transmit the current news of 
the world which has no reference to the war either for use of belligerents or 
of neutrals. The rules of war for radio permit this news to be transmitted 
under rules of peace so far as possible, but with modifications by the rules of 
war to provide against abuse in time of war either by belligerents or neutrals. 
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The rules dealing with this matter apply chiefly to neutral states. Only a 
hostile belligerent is willing or anxious to check the radio activities of any 
belligerent Power. But belligerents may properly act offensively against - 
the enemy radio by “jamming” his radio, that is, by radio interference. 
This is radio war against radio service. The radio war may go further by 
removing or crippling radio instruments on neutral ships or requiring such ~ 
ships to alter their course. 

The radio service for humanity is not to be ‘interfered. with. Penalties 
for infractions of radio regulations are made severe, for the inducements to 
aid belligerents will be great and penalties must be correspondingly so. - The 
radio personnél is appropriately protected from “cruel and unusual punish- 
ments”. Such are the main points covered by the radio rules. 

We may now discuss the third subject of this review, namely, the probabil- 
ity of laws of war framed in peace to endure ‘under the stress of war. 

In the first place, we must recollect all international law, so-called, differs 
from municipal law in that it arises in a wholly different way. International 
law is not mdde either by the. people as a whole or by jurists as a class, or 
by legislatures. It is made by the executive branch of governments to ac- 
complish administrative objectives usually very precisely outlined. 

The international law of war arises from the formulation of national policy 
through the action of the navy in peace and war, through the action of the 
army in war, and through the reaction of foreign offices of governments to . 

` the acts of their own and other nations’ military forces, expressed in the one 
case through the- chief executive as commander-in-chief and through treaties, 
and in the other case directly to the foreign offices of other governments. Spe- 
cifie acts of the combatant branches not in accord with previous practice of 
international law are referable to the courts or to arbitration. If.there un- 
sustained, such acts form no precedent for future guidance. On thecontrary, 
if sustained by the courts, a new paragraph is added to the code of war for 
that war unless nullified by subsequent executive action. . 

-At the close of any war, we find an accepted practice governing the conduct 

` of belligerents and neutrals. It is no more than the line of toleration of con- 
duct which permits the combatants to do the utmost damage to each other 
consistent with enlightened expediency, i.e., without bearing so hardly upon. 
important neutrals as to oblige them to enter the war as the less‘evil. This 
international law has not the sanction of municipal law, that of irresistible 
impersonal and unemotional force behind it. The rules of war as thus de- 
veloped are merely the empiric expression of the best solution leading to a 
quick and successful termination of the war. Thereupon jurists and publi- 
cists take the mass of data accumulated by the war and attempt to work it 
up into a formal code to suit the conditions of the times and of publie opinion. ` 
But before the next war comes social and economie conditions in the world 
will have changed and the war will be about other causes with other national 
sympathies and other political divisions, so that it will be necessary to work 
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out empirical modifications to the rules governing at the end of the previous 
war. Only matters permanently and. definitely -settled will pass into the 
realm of real international law, t.e., matters accepted by the general opinion 
of the world by nations in peace and at war. 

For these reasons, it seems reasonable to think that nations in the future 
will frequently be disposed rather to have good codes of warfare formulated 
during peace for thought and study but not formally promulgated by treaty 
as internationally binding. 

Such was the fate of the work of the Conference of London. Such may be 
the fate of the last winter’s work at The Hague. It may be doubted if all 
the Powers at The Hague whose representatives accepted the provisions of 
the draft proposed would care to see their nations bound by it by treaty at 
this moment, but nevertheless it will probably have a great influence on all 
.. and on their conduct in the next war. If desirable, after declaration of war 
it could be accepted (with modifications to suit) as a modus vivendi, as cer- 
tain articles of the Geneva Convention of 1868 were adopted to cover the . 
American hospital ship Solace after the outbreak of the Spanish’ War in 
1898, in a few days. 

A final reason for the lack of force of ‘intamational ing of war as expressed 
in any code drawn up in peace may be worth consideration. Municipal law 
is a rule of reason drawn up by reasonable people presumably not under un- 
duly emotional conditions and enforced by courts and ‘their physical agents 
in an impartial and unemotional manner. International law as drafted in 
treaties and conventions is drawn up in peace under the rule of reason and 
of emotional reactions at variance with the emotions of war. When war- 
breaks out, even neutral nations pass under control of another set of emotions, 
of the most intense nature, those of war and self-preservation, and all belliger- 
ents make light of rules which are not in conformity, or at least do not conflict 
too violently, with primitive mass emotions. Assume a nation at peace at- 
_ tempting to enforce violated rules of war and unable to do so. by diplomacy. 
' Tf she herself then proceeds to use force, it can only. be by resort to the com- 
pulsion of war. “Thereby the protesting nation passes to the control of those 
mass emotions whose exhibitions in others she is trying to suppress and her- 
` self is liable to similar exhibitions of them. l l 

The group òf rules of international law based on humanitarian practice 
and already well tried out are likely to endure. Another group of rules 
deals. with new instruments and agencies of warfare. Such rules, if intro- 
duced too hastily into codes of war before the experience of war has tried the 
new agencies, will probably be denied observance in the next war until the 
new agencies have been used and have shown their value. The rules of 
war as codified are therefore most likely to be best observed when wars are 
between civilized nations and on a small scale. The final condition leading 
to general observance of the rules of war is that some strong Powers shall . 
remain neutral without essential interest on their own behalf as to the out- 
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come of the war. Such neutrals will be able to exert diplomatic pressure 
in support of the law as declared. 

Yet by the maintenance of -easonable codes in conformity with the ordi- 
nary requirements of the day we may at least hope that good rules will 


gain support and afford opportunities to raise the standard of practice of the 
world. 
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PROTECTION OF ‘MINORITIES BY THE 
LEAGUE: OF NATIONS 

By HELMER Rostine r 

Member of the Secretariat of the League of Nations i i 





HISTORICAL: AND LEGAL SURVEY l; 


Several of the treaties concluded after the World War contain clauses deal- 
ing with the protection of minorities. This protection is placed under the 


guarantee of the League of Nations. By ee 
perso iffer in race, religion or language from the majority of the jn- 


habitants of the country. But such persons may be further subdivided 
iito two quite distinct classes: (a) nationals of a foreign Power; (b)}" na- 
tionals of the country concerned. The protection of minorities may alsd be 
' regarded from two points of view: (1) it may be granted by the laws of 
the country and therefore be guaranteed by the state; (2) it may be: de- 
pendent on treaties and be guaranteed by foreign Powers. 
' In the recent treaties these four points are taken into Side Not 
These treaties, indeed, confer certain rights: (a) on all inhabitants ofi ithe 
country without distinction of birth, nationality, language, race or religion; 
(b) on all nationals of the country who belong to racial, religious or! lin- 
guistic minorities. Moreover, the country concerned undertakes to jrec- 
ognize the clauses of the treaty: (1) as fundamental laws of the state; 


(2) ap obligations of international concern placed under the guarantes of 


the League of Nations. i f 


THE PROTECTION OF MINORITIES UP TO THE OUTBREAK i 
OF THE WORLD WAR ue 


The history of the protection of minorities, considered from these cours: 
points of view and in this wide acceptation of the term, is really the history 
of all the most important periods in the evolution of the world. All that‘has 
been attempted in the following pages is to give a retrospective summary, 
showing firstly, that the protection of minorities is not an entirely hew 
question, and secondly, that there is a fundamental difference between! ithe 
system which was àdopted to protect. minorities before the war and that 
which has now been set up under the guarantee of the League of Nations. 

The history of the rights of aliens carries us back to the early rights of 
hospitality. which were of the greatest importance in antiquity. ‘The 
stranger was regarded as an enemy (hostis); but when he appeared among 
other people without displaying any Honti designs he was regarded Bs a 
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supplicant under the protection of the gods and was treated as a guest. 
(French hôte). Violation of the right to hospitality was considered a crime. 
To private hospitality may be traced. public hospitality and the whole 
consular syst ae with which the ancients were already familiar (the prozenot 
in Greece). A very interesting. chapter in the history of the consular 


system is supplied by the régime of the ‘‘capitulations” which preserved 


_ for Christians in the Levant, who were subjects of Western States, the right 


of having recourse to the jurisdiction of their own countries as represented by 
the consular courts. It is interesting to note that these rights, the origin of . 
which may be traced to the privileges granted by Harun.al Rashid to the 
subjects of Charlemagne, were the result of the good will displayed by - 


` Oriental sovereigns who granted them of their own free will. Certain towns 


in Italy (Genoa, Venice, Amalfi, etc.) were already in possession of privi- 


Jeges which had been granted to them by the Byzantine Emperors and the 


Turkish Sultans, when Francis I, King of France, obtained, in 1535, the first 
wn? 
capitulation of a genéral and international character! Various similar ré- 


-gimes in connection with extraterritorial rights have also long been in ex- - -. 
istence in Persia, Siam, China and Japan. In the case of the last-named ` 


country theseFights were abolished towards the end of the last century. ~ 
Another example of the protection of the rights of aliens is to be found in 

the treaty dated April 29, 1572, between Queen Elizabeth and Charles IX of 

France. The King of France undertook that no subject of the Queen of 


‘England should be “molested as to his’ person or his property by the In- 


quisitors or otherwise, on account of the religion at _present_accepted in 
England, though with this charge and condition, that the said English do 


“comport themselves with modesty”? . 


Finally may be mentioned the convention of August 1, 1916, between the 
United States of America and Denmark, providing for the cession of the 


- West Indies. According to this convention the right of Danish citizens to 


enjoy all the private, municipal and rondon rights and liberties secured to 


‘them by law, is guaranteed. 3 


As regards the other group of minorities, namely, persons who, are na- 
tionals of a country but differ in race, religion or language from the majority 
of the other nationals of the country, it is interesting to note that the ques- 
tion of ethnical minorities did not really arise until last century, whereas the 
question of religious minorities is as old as history itself. fti is the history of 


1 The abrogation of the capitulations was one of the pfincipal items on the Turkish 


` programme at the opening of the Lausanne Conference in November, 1922. The Powers 
` ' accepted this in principle, and all countries having capitulations with Turkey were repre- _ 


‘sented at the conference. The discussion on the question is being continued at the ‘con- 


ference, which reopened in April, 1923. [Art. 28 of the Treaty of Peace signed at Lausanne 
on July 24, 1923, reads as follows: “Each of the high contracting parties hereby accepts, 
in so far as it is concerned, the complete abolition of the Capitulations in Turkey in every 
respect.””—Eprror.] 

2 See Dumont’s Recueil de traites, Vol. V, Part 1, p. 214. 

2 Supplement to this Journau for April, 1917, Vol. 11, p. 53. 
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religious tolerance and of mankind’s struggle to obtain liberty of thought 
which reaches its.culminating point in the Declaration of the Rights of Man 
at the time of the French Revolution.) The records of this history are 
abundant and are among the most important documents in history. Men- 
tion need only be made of the Pact of Wai saw, 1573 (Pax inter Dissidentes de 
Religioné), the Edict. of Nantes, 1598, as. aa of Augsburg, 1555, and the 
Treaty of Westphalia, 1648. i 

The last named treaty 18 of special interest. It confirms the agreements 

contained in all the previous treaties relati: g to the settlement of religious 
disputes arising out of the Reformation (thé, Passau Agreement, 1552—the 
religious Peace of Augsburg,.1555 . .°. ete.). In accordance with the 
terms of the Treaty of Westphalia, all the signatory Powers undertook to 
defend each and every clause of this treaty, even by armed force.4. It-is 
unnecessary to emphasize:the importance of this peace from the point of 
view of international law. The principle of joint action and the accept- 
ance of common responsibilities and guarantees which are contained in this 
- treaty, in many respects evoke comparison with the Covenant of the- 
- League of Nations. 
- It would lead us too far to examine the legislation of various countries in 
this connection, although such a discussion would be extremely interesting, 
especially as regards legislation in the former Austro-Hungarian Empire and 
the firmans of the Ottoman Sultans concerning the religious and linguistic 
autonomy of the Christian communities (Greek, Armenian, EYE etc.) 
ee the Ottoman Empire. 

- In the following pages we shall confine ourselvés to giving a summary of 
the provisiogs relating to the protection o minorities which are to be found 
in the most important treaties. 

As the principle of established religion prevailed i in many states, guarantees 
were sometimes given, when territories were ceded by one state to another, 
for the maintenance and protection of the religion’ existing in. the ceded 
territories. This very often-does not only mean the right of the inhabitants 
"to exercise freely their religion, but it also implies the maintenance of their 
schools, ete. The. first stipulation to this effect is found in the Treaty of 
Oliva, signed in 1660 between Sweden and Poland. Up to 1815 seven 

treaties repeat this clause. The treaty of peace of Paris of February 10, 

4 Several Hungarian historians (Szilagyi, A Magyar nemzet tértenete) state that in 1859 
England and Holland, guarantors of the Treaty of Westphalia in virtue of Art. 3 of the 
Treaty of Aix-la-Chapelle (1748), forwarded protests through diplomatic channels to 
_ Vienna against Count Thun’s Protestanten patent (a law depriving the Protestants of Hun- 
. gary and Transylvania of certain privileges). This statement is not, however, historically- 
correct. Neither in the Haus-Hof und Staatsarchiv in Vienna nor at the Foreign Offce in 
London is there any record of notes of this kind. 

6 See Art. 17, par. 4, 5 and 6. Urkun den der Friedensehlüsse von Osnabrück und Munster 
(Zürich, 1848). 

6 Treaties of Oliva, Nimègue, Ryswick, Nystad, Breslau, Versailles, Frederickshamm. 
See Jacques Fouques Dupare’ s La Protection des Minorités de Race, de Langue et de Religion, 

Paris, 1922. 
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1763, by which Canada and British North America were ceded by France to 
Great Britain, guarantees the right of the Roman Catholics to profess their 
religion.” 

In the treaties by which the United States has obtained territorial exten- 
sion during the 19th century, special clauses have been inserted providing 
that the inhabitants of the ceded territories should be incorporated in the 
union of the United States and admitted as soon as possible according to the 
principles of the Federal Constitution to the enjoyment of rights, advan- 
tages and immunities of citizens of the United States, and in the meantime 
they should be maintained and protected in the full enjoyment of their 
liberty, property and the religion which they noi, 

The Act of July 21, 1814, by which the sovereign Prince of the Nether- 
lands accepted the sovereignty of the Belgian Provinces, ensures “‘ protection 
and equal favor to all religions, and guarantees the admission of all citizens, 
whatever their religious beliefs may be, to public office’’.® 

At the Congress of Vienna guarantees were given to the Poles who became 
subjects of Russia, Prussia and Austria that they should be allowed represent- 
ative and national institutions.° By virtue of this article England and 
France made repeated protests to the Emperor of Russia. 

Very interesting is the protocol of March 29, 1815," relating to the ces- 
sions of territory made by the King of Sardinia to the Canton of Geneva. 
Article 3 of this protocol contains a series of provisions with regard to the 
protection of Catholics. The King of Sardinia reserved the right to bring 
to the knowledge of the Swiss Diet, and to instruct his diplomatic agents 
aceredited to it to support any complaint which might arise from failure to 
carry out these provisions. This act has played an important part in 
Genevese history. The King of Sardinia intervened in 1821 on the subject 
of the marriage laws promulgated by the Geneva Government which were 
found to be in conflict with the Catholic religion. 

At the time of the formation of the Kingdom of Greece at the conference of 
London in 1830, France demanded guarantees for Catholics, and Greece 
undertook to grant equal political rights to all her subjects without dis- 
tinction of religion.” 

The Treaty of Paris of 1856 took cognizance of the famous Hatti-Hamayun 


1 See Martens, Recueil de Traités, 1, I. 

8 Treaty of April 30, 1803, with France for the cession of Louisiana; treaty of Feb. 22, 
1819, with Spain for the cession of Florida; treaty of Feb. 2, 1848, with Mexico for the 
cession of New Mexico, California, etc; convention of March 30, 1867, with Russia for the 
cession of Alaska; treaty of Dec. 10, 1898, with Spain for the cession of the Philippines, - 
Porto Rico, etc. (Malloy, Treaties, Conventions, etc., between the United States and other 
Powers, 1776-1909, 2 vols., Govt. Printing Office, Washington, 1910). 

9 British and Foreign State Papers, Vol. 2, 141. g 

10 State Papers, Vol. 2, p. 11. See Art. 1 of the Final Act of June 9, 1815. 
u (Annex 12 of the Final Act), State Papers, Vol. 2, p. 149. 
2 Protocol No. 3, State Papers, Vol. 17, p. 202. 
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of February 18, 1856, by which the Siia granted very extensive rights to 
the Christian or non-Moslem communities of the Ottoman Empire. With 
regard to the principalities of Moldavia and Wallachia, the first scheme, con- 
tained in the Protocol of Constantinople of February 11, 1856, by which all 
religions and their adherents were to enjoy equal liberty, was modified and 
Article 46 of the Convention of Paris of August 10, 1858, conferred political 
rights only on Moldavians and Wallachians belonging to any Christian 
denomination. The article added that the enjoyment of these rights might 
be extended to other religious beliefs by legislative provisions. 

- The Berlin Congress of 1878 dealt in detail with the question of religious 
liberty. Thus at the session held on June 28, 1878, when the independence: 
of Serbia was discussed, the representatives of England (Salisbury), France 
(Waddington), Italy (De Launay), Germany (Bismarck), and Austria- 
Hungary (Andrassy), stated that the time had come for the representatives 
of Europe to affirm the principles of religious liberty. The congress laid 
down. that countries which requested to be admitted to the comity of 
European nations on the same footing as other states must first of all 
recognize the principles upon which the social organization of all the states 
of Europe was based. ‘These principles were embodied in five of the 
` articles of the Treaty of Berlin. Under Articles 5, 27, 35, 44 and 62 of this 
act,. Bulgaria, Montenegro, Serbia, Roumania and Turkey guaranteed free- 
dom of religion to all nationals.of these states, as well as to foreigners,. and 
declared that a difference of religious belief or denomination could not be 
urged as a reason for excluding or disqualifying payone from the enjoyment 
of civil and political rights. 

In the Convention of Constantinople of May 24, 1881," under which 
Thessaly was annexed to Greece, it was laid down that the lives, property, 
religion and customs of the inhabitants of the ceded districts should be 
scrupulously respected. These inhabitants were to enjoy exactly the 
same civil and political rights as Greek subjects:of Greek origin. Very 
explicit" provisions were also inserted to ensure the safeguarding -of the 
interests of the Mussulman population of this territory. l 


18 Art. 9 of the Treaty of Paris, State Papers, Vol. 46,.p. 133. 

44 State Papers, 48,77. See also’ Lucien Wolf, Diplomatic History of the Jewish Question, 
London, 1919, p. 23. 

1 State Papers, 69, 959. 

16 The convention concluded on April 21, 1879, between Austria-Hungary and Turkey 
in pursuance of Art. XXV of the Treaty of Berlin relating to the occupation of Bosnia and 
. Herzegovina by Austria-Hungary, guaranteed that the honor, customs, religious freedom 
and the security of person and property of the Mussulman population should not be inter--. 
fered with. The Sultan’s name was to continue as before to figure in the public prayers of 
the Mussulmans, and in so far as it was customary to fly the Ottoman flag from the min- 
arets, the custom was to be respected. (See Holland’s The European Concert in the Eastern 
Question, Oxford, 1885, p. 356.) i 

1 State Papers, Vol. 72, p. 382, 
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After the treaty concluded at Bucarest on- August 10, 1913, diplomatic 
notes were exchanged between’ the Roumanian Government and the 
Bulgarian, Greek and Serbian Governments. The latter. consented to 


grant autonomy to the schools and churches of Kutso-Vlachs living within. 
their territories, to authorize the creation of a bishopric for the Kutso- `- 


Vlachs` and to allow the Roumanian Government to endow existing and 
future institutions as above, under the supervision of the governments 
concerned.!8 ` 
In the Treaty of Constantinople of September 29, 1918, between Biles 
and Turkey, in the Convention of Athens of 1-14, November, 1913, 
between Greece and Turkey,” and in the-Treaty of Stamboul, 1-14, March, 
1914, between-Serbia and Turkey,” are also found very detailed stipulations 
safeguarding the rights of Moslems in these countries.” 


MINORITIES TREATIES SIGNED AT PARIS DURING THE 
PEACE CONFERENCE 


At the time of the Peace Conference in Paris a commission was set up on 


May 1, 1919, called the.Commission on New States. The following coun--’' 


tries were represented on this commission: France (Berthelot), the United 
States of America (Miller and Hudson), Great Britain (Headlam-Morley), 
- and subsequently also Italy (De Martino and Castoldi) and Japan (Adatci). 
The commission was entrusted by President-Wilson, M. Clemenceau and 
Mr. Lloyd George with the work of drawing up, draft treaties for the 
protection of minorities in the states of Eastern, Europe. 


18 See State Papers, Vol. 107, p. 670. 
19 Articles 8, 9, 18 and Annex II concerning the Mutftis. 
-20 Articles 11, 12 and Protocol No. 3. : 

z Articles 7, 8, 9. . 

22 See Revue Générale de Droit International Public, Tome XXI, 1914. 

3 Several of these states raised objections, and at the plenary meeting of the conference, 
on May 31, 1919, théir representatives stated that they were prepared to accept obligations 
‘relating to the protection of minorities if all the states members of the League undertook 
similar obligations; otherwise, such obligations might be regarded as à derogation of their 


sovereign rights as states, and they could not tolerate the intervention of other states in , 


their own internal affairs. M. Clemenceau replied to these objections. The arguments 

- which he advanced will be found in the letter addressed to M. Paderewski (see Supplement 
to this Journaz, October, 1919, Vol. 13, p. 416; see also, Temperley, History of the’ Peace 
Conference, Vol. 5, p. 128). 

' Ina memorandum submitted to the Peace Conference by the Polish Delegation, it was 
further pointed out that the Treaty of Versailles did not contain any provisions regarding 
the protection of minorities in Germany, analogous to those which Foland was regowed to 
accept for the protection of German minorities in Poland. 

In this connection it may be mentioned that in- the German counter-proposals.to the 
peace conditions, Germany, in the chapter concerning the League of Nations, asked for 
the protection of minorities in genera] and in particular for the protection of German 
minorities in the ceded territories. Germany stated that, for her part, she was prepared 


to apply the same principles to the treatment of minorities within her own territory. 


(“Deutschland ist seinerseits antschlossen fremdstéimmige Minderheiten auf seinem Gebiet 


y anf 
$ 4 


en 
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The first of these treaties, that with Poland, was signed on n June 28, 1919, 
simultaneously with the Treaty of Versailles. ‘The text of ‘this ‘ent Was 
‘transmitted to -M. Paderewski with a-letter from the President of the 
Conference, M. Clemenceau. This letter may be said to include ‘tthe 
poe aad ’ which form the basis of all treaties dealing with minorities, 
it refutes any objections which may be raised against these treaties. 
The letter first of all lays stress on the fact that the minorities treaties do not 
inaugurate any fresh departure. It had for a long time been the established 
procedure of the public law of Europe that, when a new state was created or 
when an existing state absorbed any considerable amount of territory, for 
the formal recognition of the situation by the Great Powers to be accom- 
_ panied by a request on the part of these Powers to the government thus 
recognized, that it should undertake to apply certain definite principles of 
_ government, in the form of an agreement possessing an international 


‘character. The new minorities treaties, however, differ in-form from 


previous conventions relating to similar questions. This change of form is 

. a necessary consequence and an essential part of the new. system of inter- 
‘national relations inaugurated by the establishment of the Leagueof Nations. 
Formerly, the guarantee for provisions of this nature was vested in the 
Great Powers. - Experience has shown that this arrangement was ineffective 
in practice, and it was also open to the criticism that it might give to the 
Great Powers, either individually or in combination, a right to interfere in 
the internal constitution of the states affected, which, could be used for purely 
political purposes. Under the new system the guarantee is entrusted to the 
League of Nations. Furthermore, a clause has been inserted in all the 
treaties, by virture of which disputes which may arise in connection with the 
guarantees in question may be submitted to the Court of International 
Justice. In this way, differences. which may arise are removed from a 
political to a juridical MES fact which should siili tge an impartial 
decision. 

The treaties containing provisions concerning minorities are ten in num- 
ber; they are as follows: 

1. The treaty of June 28, 1919, between the Principal Allied and Ae 
ated Powers and Poland,” placed under the guarantee of the League of 
Nations, February 18, 1920: 

2. The treaty of-September 10, 1919, between the Principal Allied and 
Associated Powers and Czecho-Slovakia,” placed under the guarantee of the 
League of Nations, November 29, 1920. 


. ‘nach den gleichen Grundsätzen 2u-behandeln”),- In the Allies’ reply, dated June 16, 1919, 
reference was made to the guarantees which were to be provided, under the minorities 
treaties, to German minorities in the ceded territories, and the Allied and Associated 
Powers took note of the declaration of the German Delegation that Germany was prepared 
to apply the same principles to the treatment of minorities within her own territory. 

4 Printed in Supplement to this Jourwat, October, 1919, Vol. 1 P 423. 

2 Printed, ibid., October, 1920, Vol. 14, p. 311. 
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3. The treaty of September 10, 1919, between the Principal Allied and 
Associated Powers and the Serb-Croat-Slovene State,® placed under the 
guarantec.of the League of Nations, November’ 29, 1920. 

4. The treaty of December 9, 1919, between the Principal Allied and 
Associated Powers and Roumania,” placed under the guarantee of the 
League of Nations, August 30, 1921. 

5. The treaty of August 10, 1920, between the Principal Allied Powers 
and Greece.?8 

6. The treaty of August 10, 1920, between the Principal Allied Powers 
and Armenia. 

7. Articles 62 to 69 of the treaty of peace with Austria (signed at St. 
Germain-en-Laye on September 10, 1919),?° placed under the guarantee of 
the League of Nations, October 22, 1920. 

8. Articles 49 to 57 of the treaty of peace with Bulgaria Gigned at 
Neuilly s/ Seine November 27, 1919),®° placed under the guarantee of the 
League of Nations, October 22, 1920. 

9. Articles 54 to 60 of the treaty of peace with Hungary (signed at Trianon 
on June 4, 1920), placed under the guarantee of the League of Nations, 
August 30, 1921. 

10. Articles 140 to 151 of the treaty of peace with Turkey (signed at 
Sèvres on August 10, 1920). 

These treaties consist of five parts: 

I. Rights common to all the inhabitants of the country: (a) protection 
of life and liberty; (b) free exercise of religion. 

IL. Acquisition of the nationality of the country:* (a) by the fact of being 
domiciled in the country or possessing ‘“‘indigénat”’ there at the time of the 
entry into force of the treaty; (b) through having been born in the country. 

2 Printed, ibid., p. 333. 

27 Printed, ibid., p. 324. 

28 Printed, ¿bid., April, 1921, Vol. 15, p. 161. 

29 Printed, ibid., January, 1920, Vol. 14, p. 1. 

% Printed, tbid., July, 1920, Vol. 14, p. 185. 

31 Printed, ibid., January, 1921, Vol. 15, p. 1. 

2 Printed, ibid., July, 1921, Vol. 15, p. 179. These articles will be replaced by Articles 
87-45 of the new Treaty of Lausanne. It should be noted that while the Turks were 
willing to accept clauses concerning the protection of minorities similar to those embodied 
in the other minorities treaties, they were opposed to accepting any special provisions. 
All the special provisions contained in the Treaty of Sévres have, therefore, been omitted. 

33 The provisions concerning the acquisition of nationality differ in the various treaties. 
However, the two provisions mentioned above are to be found in all the treaties. There 
are several exceptions to the first provision; for instance, Article 91, paragraph 2 of the 
Treaty of Versailles, under which Germans settled in Polish territory after January 1, 1908, 
can only acquire Polish nationality by a special authorization of the Polish Government. 
In several treaties reference is made to a third class of persons who are capable of acquiring 
the nationality of the country, namely, persons who were born within the territory of the 


country, of parents there domiciled, although they were not themselves there domiciled at 
the date of the coming into force of the treaty. 
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Lil. {Rights of nationals of the eg a selene or 
4 inguistie-samorities: (a) equality in the eye of the & at-is’t0 EEY, 


_ equality as regards civil and political rights, and in particular as regards 
admission to public services; (b) free use of tae mother tongue in Drivete 
and commercial intercourse, in regard to religion, the Erase and publicatioas, 
and also at public meetings and in the courts.of laws (© the right to es- 
tablish at their own expense charitable, relbious, sech or educaticral 
institutions; (d) in towns and districts, in whizh the irns ity constisutes a 
considerable proportion of the population, instrucDr-in the p-imarty 
schools of the state shall be given in the langusge of thst minority, and ire 
minority shall be assured an equitable share in the stm= provided by tae 
state and municipal budgets for educational, rel gious a-ckeritable pu-pos-s. 

IV. The juridical character of these obligaticns: (a)-wicer Article 1 of tae 
treaties, these provisions are recognized by tke state zouzerned as funca- 
mental laws, over which no other laws shall prevail. $ 

(b) Under the last article of the treaties, the proidiois are recognized, 
in so far as they: affect persons belonging to mirorities: ss sonstituting inter- 
national obligations which shall be placed unde: the guazaa-ee of the League 

‘of Nations. “Any.member of the Council of the-League ef zations shail have 
the.right to bring to the attention of the Cound any a“rection or danger of 
infraction of these provisions, and the Council may ther=upctz take such action 
-and give such instructions as it may deem proper and e&c--ve i in the drevm- 
stances. In case of any-differences of opinion ss to qre tidas of law or fect 
arising out of the articles of the treaties betweea the goverament “conzernsd 
and a member of the Council of the League of Notions, w2Ecifference shall 2e 
held to be a -dispute of an international character, uacer Article 14 of j1e 
Covenant. Any dispute of this nature may ke refer~el zə the Permanznt 
Court of International Justice. The decision o- the coast sall be fina.. 3 

V. Special provisions dealing with local and particalar eonditions ` Tre 
treaty with Poland contains special provisioas in mgazc to Jews. The 
treaties with Yugoslavia and Greece have provisions. ~h.ch safeguard tae 

` rights of Mussulmans.: In the Czecho-Slova= treat= is- ncorporated zhe 
charter for the autonomy of the Ruthenians scuth of the Carpathiars; sad 
the treaty with Roumania assures the educatioral and réligbus autonomy of 
the Saxons and Szeckler of Transylvania. 


INTERNATIONAL ENGAGEMENTS REGARDING THE ERC _ECTION OF 
MINORITIES SUBSEQ ENT TO THE PEACE CeCFIRZENCE 


The tights of minorities, as set out in the treaties, azv-already been i b- 
cluded in the constitutions of several states, especãBy Poland, Czecko- 
Slovakia and Yugoslavia and promulgated as fundamertél laws, i in eccord-- 
ance with the undertakings given by these states. 

Several states have, moreover, concluded ‘agreemears with one another 

respecting the details of the appiicanon of these trestes Thus, Czec- 
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Slovakia and Austria concluded a-treaty at Brunn on June 7, 1920, and a ` 


supplementary agreement at Carlsbad on August 23, 1920. Czecho- 
Slovakia and Poland concluded a similar treaty on November 29, 1920, at 
Prague. ‘These treaties deal more especially with the acquisition of citizen- 
ship and questions affecting education, and they provide for a court of 


arbitration to settle any disputes which may. arise between-these states, in ` 


connection with the treatment of those minorities with which they are more 
particularly concerned. 

In this. connection mention may also be iade of Article 33 of the conven- 
tion of November 9, 1920, between Poland and the Free City of Danzig, by 
‘which Danzig undertakes to apply to minorities a treatment similar to that 


applied by Poland, in accordance with the Polish minorities treaty. The ` 


agreement concluded on October 24, 1921, between Danzig and Poland in 


pursuance of the convention of November 9, 1920, deals in Articles 225 and’ - 


226 with the question of language, and in Article 227 and annex with the 
question of Polish minority schools in Danzig. 


BALTIC STATES AND ALBANIA 


During the First Assembly of the League of Nations the question of 
minorities was raised in the-Rifth Com: ee, which had been instructed to 
study the question of the admission of new states into the League of Nations. 


A-subcommittee, composed of Lord Robert Cecil (South Africa), M. Motta. 
(Switzerland); and M. Benes (Czecho-Slovakia), was formed to examine the ` 


question. On the proposal of this subcommittee the Assembly adopted the 


following resolution, on December 15 : ; 
In the event of Albania, tHe Baltic and the Caucasian states being. 


admitted into the League, the Assembly requests that they should take 
‘the necessary measures to enforce the principles of the minorities 
treaties, and that they. should arrange with thie Council the details 
required to carry, this object into effect. 7 


Of the above states, Albania and Finland were alone admitted during the 

. First Assembly. Questions regarding the minorities in these two countries 
have been considered by the Council at several of its meetings. As early as 
June 27, 1921, the Council of the League of Nations, after recognizing the 
sovereignty of Finland over the Aaland Islands, adopted a resolution regard- 


ing the guarantees which Finland undertook to grant to the population of the ` 


Aaland Islands for the preservation of their language, their culture and their 
local Swedish-traditions, and to insert in the ie 

autonomy of the Aaland Islands. By the terms of this resolution instruction 
_ will be given in the Swedish tongue in the state schools. The Finnish 
language will only be taught with the consent of the qo. e concerned. 
Whenever real estate in the islands is sold to a person not Tegal? domiciled in 


% Collection of treaties registered with the League of Nations, Vol. 3, 1921, No. 3. 
% Verbatim report of the 25th Plenary Meeting of the First Assembly. 


of May 7, 1920, for the. 
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the province, the provincial council or anybody domiciled in the island shall 

have the right of repurchase. Finnish citizens immigrating from Finland 
shall not'acquire the right of provincial suffrage in the islands until they have 
been domiciled there for five years. The governor of the islands shall be 
appointed by the presideit-of thé Finnish Republic in agreement with the 
president of the Aaland Islands Landsting. Fifty per-cent of the revenue 

from the land tax shall be used for the requirements of the islands, in addition 

to the revenue already provided for in the law of autonomy. The Ccuncil of 
_ the League of Nations will see thatthe guarantees are duly observed. Fin- 

. land shall transmit to the Council of the League, together with its own ob- 
servations, any complaints or claims by the Aaland Landsting in regard to the 

application of these guarantees, and the Council may in case the question 
should be of a legal nature, consult the Permanent Court of International 
„Justice. Finland further submitted to the Council a memorandum convey- 
ing detailed information as to the rights guaranteed to minorities in Finland 

by the constitutional law of that country. The Council took note of-this 
` information at its meeting of October 2nd.%” . 

At the same meeting of the Council on October 2, 1921, the Albanian rp- 
resentative signed a declaration containing provisions similar to those in 
the minorities treaties.” This declaration was, ratified by Albania on 
February 17, 1922, and placed under the guarantee of the League of Nations. 

During the Second Assembly, before the admission of Esthonia, Latvia 
and Lithuania to the League, the representatives of these states signed a 
declaration by which the Esthonian, Latvian and Lithuanian Governments 
accepted the Assembly’s resolution of December 15,1920, and stated their 
readiness to enter into negotiations with the Council for the purpose of 
determining the scope and details of the application of their international 
_ obligations for the tion | of minorities. The Council, during its 
session in December, 1922, requested the representative of Brazil to enter 
into negotiations with the representatives of these states. On May 12th 
the representative of Lithuania, signed before the Council of the League of 
Nations a declaration containing provisions similar to those in the Polish 
minorities treaty. Negotiations concerning the protection of minorities m 

Esthonia and Latvia are still continuing. The representatives of these 
 eouhtries have submitted several memoranda exposing the views of their. 
governments on the question. The representative of Brazil laid before the 
Council on September 1st a report on Esthonia, and on September 26th a 


3 Minutes of the 13th Session of the Council, p. 52. ieee 
37 Minutes of the 14th Plenary Session of the Council, pp. 115-116. 
_ 38 Records of the Second Assembly, Plenary Meetings, pp. 335, 337, 340. 
` 89. Oficial Journal, 3rd Year, No. 2 (February, 1922), p.123. 
4° Official Journal, 3rd Year, No. 6, Part I, p. 479, Part II, pp. 525 and 536, No. 7, p. 7333. 
4th Year, No. 3, p. 232. ; = oe Ne 


4i See Minutes of 21st Session of the Council, § 749. 
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similar report on Latvia.” These reports conclude with an invitation to the 
Esthonian and Latvian Governments to sign a declaration identical with 
that signed by Lithuania. 


UPPER SILESIA 


The decision regarding Upper Silesia which was adopted on October 20, 
1921, by the Conference of Ambassadors in conformity with the opinion 
expréssed by the Council of the League of Nations, lays down: (1) that the 
Polish minorities treaty of June 28, 1919, is applicable to the Polish portion 
of Upper Silesia; (2) that considerations of equity, as well as the main- 
tenance of the economic life of Upper Silesia, require that the German 
Government shail accept similar provisions, at least for a provisional period 
of 15 years, as regards the German portion of Upper Silesia; (8) That the 
provisions of the convention to be concluded between the German and 
Polish Governments in this connection shall constitute obligations of inter- 
national concern both for Germany and for Poland, and shall be placed 
under the guarantee of the League of Nations in the same manner as those 
of the Polish Treaty of June 28, 1919.# 

On the basis of this decision, negotiations between Germany and Poland 
were begun at Beuthen in December, 1921, and were resumed at Geneva on 
February 15, 1922. The results of these negotiations have been embodied 
in Part III (Articles 64-158) of the German-Polish Convention signed at 
Geneva on May 15, 1922. 

The first section of the convention (Articles 64-72) contains a synoptic 
table, setting out in one column those articles of the Polish minorities treaty 
which Poland undertakes to apply in the Polish portion of Upper Silesia 
(Articles 1, 2, 7, 8, 9, 10, 11, 12), and in another column parallel engagements 
entered into by Germany. 

However, in order that the _protection of minorities in the plebiscite 
portions of the territory ttory may be Fe on of mnane a princi ples of equitable reciproc- 
ity, and in o in order that the special conditions.arising_out_of the provisional 
régime may receive due consideration, the contracting parties have agreed to 
observe, for a period of 15 years, ¢ certain more detailed provisions which are 
contained in Section IT (Articles 73-146: civil and political rights, religion, 
private education, public primary education, vocational and supplementary 
education, secondary and higher education, the official language of the ad- 
ministration, and the language to be employed in the courts of law). 

Section ITI deals with the right of petition-and the methods of appeal. A 
Minorities Office is to be set up in both portions of the plebiscite territory. ` 
Persons belonging to a minority may, after having filed a complaint with the 
highest administrative authority, submit a petition to the Miorities Office 
of their state for consideration. If the Minorities Office does not succeed in 








42 See Minutes of 21st Session of the Council, § 791. 
* Oficial Journal, 2nd Year, No. 10-12 (December, 1921), p. 1230. 
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obtaining satisfaction for the petitioners; it shall transmit the petition, to- 
gether with any comments it may wish to make, to the president of the 
Mixed Commission for his opinion. ‘The president will afford the members 

of the Mixed Commission opportunity to express their views.“ ` The 
- president will then make known his opinion to the Minorities Office, which 
will communicate it to the proper administrative authorities. In case the 
petitioners are not satisfied with the findings of the administrative authority, 
they may appeal to the Council of the League of Nations. Such appeals 
must be addressed to the Minorities Office, which will see that they are 
forwarded to the Council by the government. The Council of the League 
of Nations is also competent to give a.decision concerning any individual or 
collective petition addressed to it directly by persons belonging to a minority. 


PROCEDURE ADOPTED BY THE LEAGUE ‘OF NATIONS 


With the exception of the treaties concluded with Greece,” Turkey and 
Armenia and the Lithuanian declaration, which have not yet been ratified, 
they provisions concerning minorities contained in the other treaties mentioned 
above have been placed under.the guarantee of the League of Nations by 

special resolutions of the Council of the League. 

' With a view to defining the natpre of the guarantees undertaken by the 
League of Nations, the Council adopted on October 22, 1920, a report sub- 
mitted by M. Tittoni, the representative of Italy. This report lays 
special emphasis on on the provision which is contained in all the treaties to the 
effect that the right. of calling attention to any infraction, or danger of in- 
fraction, is reserved to the members of the Council. . It is further pointed out 
in the report that this right in no way excludes the right of the minorities 
themselves to address petitions to the Council. When a petition of this 

. nature is addressed to the League of Nations, the Secretary-General shall 
communicate it, without comment, to the members of the Council for in- 
formation. The state interested, if it-is a member of the League, is informed 

- at the same time as the Council of the subject of the petition, in accordance 
with the principle by which any document forwarded for the information of 
members of the Council is, as a matter of course, immediately communicated 
to all the members of the League of Nations. Under this system, the state 
concerned has an opportunity of submitting to the members . the Council 
such observations as it may consider desirable. The co ce of the ` 
Council to deal with the matter only arises when one of its mee draws 

its attention to the infraction, or danger of infraction, which is the subject of 
4# The Mixed Commission is composed of two Germans and two Poles, and. a president, 
of some other nationality (see Article 562 of the convention). ; 
45 The fact that the Greek minorities treaty has not yet been ratified is due to a provision 
in the treaty itself, according to which this treaty was to enter into force simultaneously 

. With the treaty of August. 10, 1920, by which the status of Thrace is to be finally settled. 

‘This latter treaty has not yet been ratified by the Principle Allied Powers. 

_ ® ee Annex 115 to the Minutes of the 10th Session of the Council. 
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the petition or the report. The system of communicating petitions received 
from minorities to all the members of the League, according to the procedure 
laid down in M. Tittoni’s Report, has the following results: ` 

1. All the members of the Council are informed in regard to the matter; 
this enables them to make use of the right which they possess, under the 

treaties, of drawing the Council’s attention to the question; 

2. The state interested is informec; this enables it to submit its remarks, 
if it wishes to do so. 

These two points have been the subject of subsequent resolutions by Mes 
Council, defining in greater detail the procedure which has to be followed. 
Thus, on October 25, 1920, the Council adopted'a resolution “for a definition 
_ of the conditions under which the members of the Council shall exercise 

` their rights and their powers as regards the protection of minorities”. This 
resolution lays down that the president of the Council and two members 
appointed by him, in each-case, should proceed to consider any petition or 
communication with regard to an infraction of a treaty for the protection of 
minorities as soon as the petition in question has been brought to the notice 
of the members of the Council.47 © 

As regards the second point, the Council on June 27, 1921, adopted a 
resolution based upon proposals submitted -simultaneously by Poland and 
Czecho-Slovakia.** According to this resolution, all ‘petitions concerning 
the ‘protection of minorities under she provisions of the treaties received 
from petitioners other than members of the League of Nations, have to 
be communicated to the state concerned before they are transmitted to 
the members of the Council. The state in’ question has to inform the 
Secretary-General, within three weeks, whether it desires to make any com- 
` ments on the subject... Ife Teple in the affirmative, it is granted’ a period 
. of two months within which to submit its comments; the latter have to be 
communicated, together with the petition, simultaneously to the Council 
and the members of the League. 

` In exceptional and extremely ur rgent cases the Secretary-General may com-~ 
municate the’ pation to the members of the Council as speedily as possible 

‘(by telegraph, if he thinks necessary). Any Power represented on the 

Council may demand an immediate meeting of thatbody. The Secretary- | 
General is merely required, before communicating the petition; to inform 
the representative accredited to the Secretariat of the League of Nations by 
the state concerned. 


All the States which have been invited to adia to the eioi of J une 


4T See Minutes of the 10th Session of the ¢ Council, p. 33. This resolution was the subject 
of a report to the Second. Assembly which was considering a proposal by Professor Murray 


‘(South Africa) for the formation of a Permanent. Commission to supervise the application ~ 


of the minorities treaties. When the Counszil’s resolution of October 25th was brought to 
Professor Murray’s notice,-he withdrew his proposal (see Minutes of the 31st Plenary, 
Session of the 2nd Assembly, October 4, 1921). 

48 See Annexes 222 to the Minutes of the 13th Session of the Council.” 
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27, 1921, have now done so: the procedure laid T by this-resolution is, 
therefore, in force asregards the following states: Albania, Austria, Bul ilgaria, 
Czecho-Slovakia, Hungary, Poland, Roumania, Set -Croat-Slovene Stats. 

Stated briefly, the procedure to bè followed in regard to petitions from 
minorities, as laid down by the above-mentioned decisions, is as follows: 

When the Secretary-General of the League receives a minority petition, 
the petition is examined by the Secretariat. A certain degree of control is 
exercised as regards the admissibility of petitions. For instance,. petitions: 
(a) must have in view the protection of minorities in accordance with tae 
treaties; (b) in particular, must not be submitted in the form of a request 
for the severance of the political relations between the minority in question 
and the state of which it forms a part; (e) must not emanate from an 
anonymous ‘or unauthenticated source; (d) must abstain from viclent 
language.*9 

If the petition fulfils these conditions, it is communicated to the state 
concerned so that the latter may, if it thinks fit, submit its comments within 
a period of two months.’ The petition is next communicated, together with 
the governiment’s reply to all the members of the League, for information. 
A special copy is sent to the president of the Council with a letter making 
reference to the Brussels resolution of October 25, 1920. The president and 
two members of the Council appointed by him examine the petition together 
with the government’s reply. If they find that there subsists an infraction 
or danger of infraction of a clause of the minority treaty they can bring the 
matter before the Council. When a petition has been brought to the notice 
of the Council, the latter “may thereupon take such action and give such 
direction as it may deem proper and effective in the circumstances”. In 
case of any’ difference of opinion as to points of law or of fact between the 


state concerned and any state member of the Council, this difference is held - 


to be a dispute of an international character under Article 14 of the Covenant 
of the League of Nations, and can be referred to'the Permanent Court of 
International J ustice. 


- THE RESOLUTIONS OF THE THIRD ASSEMBLY 


During the Third Assembly of the League of Nations the minorities 
question was one of the principal items of discussion. At the request of the 
delegate for South Africa, the question was réferred to the Committee, 


in which a long and exhaustive. discussion. of the subject took place, ard - 


during which Professor Gilbert Murray, delegate for South Africa, and the 
Esthonian, Finnish, Latvian and Czechoslovakian delegates submitted 
special proposals. At the recommendation of the committee the Assembly 
adopted on 21st September five resolutions.» 


4 These four conditions are stated in the document conveying the adherence of the 


Serb-Croat-Slovene Government to the resolution of June 27,1921. (See Official Journal, ~ 
January, 1922, p. 51.) 

_  5°See Compte-Renda of the Plenary Session of the Third Assembly of the League of 
'- Nations, 21st September, 1922, 
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In these resolutions the Assembly recognized that as the League can best 
promote good relations between the various signatory governments of 
minorities treaties and persons belonging to minorities-:placed under their sov- 
ereignty, by benevolent and informal communication with those govern- 
ments, the Council might require to have a larger secretarial staff at its dis- 
posal. The Assembly further recommended that the members of the 
Council should appeal without unnecessary delay to the Permanent Court 
of International Justice in cases of difference of opinion as to questions of 
law or fact arising out of the minorities treaties. While the Assembly 
recognized the right of minorities to protection, it also emphasized the duty 
incumbent upon minorities to cooperate as loyal fellow-citizens with the 
nations to which they now belong, and the Secretariat General of the League 
should assist the Council in ascertaining in what manner the minorities 
fulfil their duties towards their states. Finally, the Assembly expressed the 
hope that the states which were not bound by any legal obligations towards 
the League with respect to minorities would nevertheless observe in the 
treatment of their own racial, religious or linguistic minorities at least as 
-high a standard of justice and tolergtion as is required by any of the treaties 
and by the regular ac tidn of the Council." 


MINORITIES QUESTIONS BROUGHT BEFORE THE COUNCIL OF THE LEAGUE 


A number of petitions have been dealt with in accordance with this 
procedure. In most cases it has not been found necessary by a member of 
the Council, in consideration of the observations presented by the interested 
government, to call the attention of the Council to the question. Only two 
cases have been brought before the Council. 


51 In its report to the Assembly the 6th Committee mentioned that the representative of 


South Africa had pointed out that in certain localities of mixed population, where conflicts - 


were frequent and serious, order had frequently been maintained and tranquility restored 
by the mere presence of consuls or other representatives of foreign governments, who 
could impartially report on events and bring to bear the influence of a wider public opinion. 
He had observed that cases might arise in which the presence of resident representatives 
of the League might have an even more beneficent effect in view of the disinterestedness 
and the moral prestige possessed by the League, and suggested that the Council might 
well consider the desirability in suitable cases of employing such representatives, with the 
consent of the government concerned, to allay public excitement and gradually restore 
tranquility in disturbed ‘districts. The committee had felt the force of these observations 
and wished to place them on record, but considering the variety of possible contingencies 
which may have to be met, and the wide discretion in the hands of the Council for meeting 
them, thought best not to embody the proposals in a definite resolution. 

The representatives of the Baltic States had proposed that a special commission should 
be appointed to study the minorities question in general, with a view to laying down the 
main lines for a general protection of minorities in all the states members of the League. 
This proposal was, however, withdrawn, owing to the consideration that the resolutions 
already adopted provided for a searching enquiry by the Council and the Secretariat into 
minorities questions, and also that the establishment of a special committee would involve 
considerable expense. 
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‘GERMAN MINORITIES IN POLAND 
aera aa aaa ee a ea 


In the month of ‘November, 1921, the Secretary-General received. a 
telegram from the Germanic. Tonis in Poland (Deutschtumsbund), 


` informing.him that a great number of farmers belonging to the German 


minority had been ordered by the Polish Government to leave their farms 


` before December 1, 1921. According to the procedure adopted in urgent 


cases, this petition was communicated to the members of the Council and to 
the Polish Government at once, and the Polish Government stated that the 
date of December-1st had been extended, and that that government, acting 
upon humanitarian principles, had decided that: no expulsions would take 
place before May 1, 1922. In the meantime, the petitioners submitted two 
memoranda containing a general statement on the situation of the German 
minority in Poland. The Polish Government also submitted further in- 
formation, and the representatives of Belgium, Japan and Italy, having 
examined the question on several occasions, submitted a detailed report to 
the Council on May 17th. This report dealt with the following questions: 
(a) the question of farmers (application of the agrarian laws and the question 
of German colonists established in Poland by the former Prussian Coloni- 
zation Commission); (6) general minorities questions (schools, churches and 
the civil and political rights of persons belonging to the minorities); (c) 
questions of interpretation of certain clauses of the minorities treaties rela- 
tive to the acquirement of Polish nationality. 

The Council took note of the report, and having heard the explanations of 
the Polish representative, decided to ask the Polish Government to furnish 
further information on questions of fact and law referred to in the report, and 
to consider with the Secretary-General whether the Permanent Court of 
International Justice should be asked to give an opinion finally, the 

- Council asked the Polish Government to postpone any. measures likely to 


affect the normal position of the farmers of German origin who were Polish ` 


subjects, until the Council had had an opportunity of taking a decision on the 
matter. The Polish Government accepted the Council’s invitation, and 
submitted the information asked for. On September 9th the Council, having 
examined the question again, decided to refer to a committee of jurists 
composed of the legal advisers of the representatives of Spain, France and 
Great Britain,.as well as the Director of the Legal Section of the Secretariat 
of the League of Nations, certain points of a legal character. 

The Council, in its meeting of September 30, took note of a report by the 
Brazilian representative embodying the jurists’ views, and requested the 
representative of the Polish Government to bring this report to the notice of 
his government at the earliest possible moment. 53 

53 See Minutes of 18th Session of the Council, para. 679. 

53 See Minutes of 21st Session of the Council, para, 794., Of special interest is the Jurists’ 


- report with regard to the interpretation of Art. 4 of the Polish minorities treaty. They 
express themselves as follows: i 
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On December 7, 1922, the Polish Minister for Foreign Affairs submitted a 


note to the League of Nations stating that the cases put forward by the jurists 
did not; in the opinion of the Polish Government, bear upon the question of 
minorities in Poland. The Polish Government considered that the jurists’ 
opinion in no way invalidated the legal arguments put forward by the Polish 
delegate. As regards the interpretation of Article 4 of the minority treaty, 
this question is now the subject of negotiation between the delegations of the 


. German and Polish Governments in Dresden, and it would, therefore, seem ` 


that it should be removed from those dealt with in the opinion given by the 
jurists. In view of the Polish note the Council decided to ask the Permanent 
Court of International J ustice for an advisory opinion as to: 


(1) Whether the questions brought .before the Council concerning the- 
Hstistion of the German farmers.come within the competence of the Leanne 


of Nations as defined in the minority treaty; e L 
(2) Whether, in the case of an affirmative opinion on. this point, ths 


position adopted by the Polish Government in the matter is in conformity i 
with its international obligations. In consideration of the negotiations be- 


tween the German and Polish delegations in Dresden, the question concern- 


ing the interpretation of Article 4 of the minority treaty was not submitted . 
to thé court, but the Council decided to await the results of the negotiations 
` proceeding, reserving its full rights under the minority treaty." No in-. 
formation having as yet been received on this point, the rapporteur, the : 
representative of Brazil on the Counicil, in a note dated April 21, 1923, asked. 
the Secretary-General to obtain information as to the negotiations, and 


place the question on the agenda of the Council session in June. 


“By the terms of Article 4 of the Polish minorities treaty a article which, by the terms 


of Article 12 of the same treaty is placed under the guarantee of the League of Nations): © 


_ “Poland admits and declares to be Polish nationals ipso facto and without the require- 
ment of any formality persons of German, Austrian, Hungarian or Russian nationality 
who were born in the said territory of parents habitually resident’ there, even if at the date 


of the coming into force of the present treaty, they are not themselves habitually resident ` 


there.” 

“The question arises as to whether this article refers to the domicile of the parents when 
an individual is born, or when the treaty comes into force. 

“On this point, the following observations may be made: The ‘text attributes Polish 
nationality according to birth and the conditions of that birth, ĉe., birth upon the territory, 
or birth of domiciled parents. The domicile of the parents at the time of the coming into 
force of the treaty should not constitute a condition of birth and qualify this birth retro- 
spectively. 

“Tf the treaty requires the domicile of the parents, ‘it is in ade to ensure that it shall 


not apply to an individual born by chance upon the territory, but to an individual bomi 


of parents who have some connection with the territory. 
“ Moreover the supposition in a sentence immediately following of a fact as existing at 
- the date of the coming into force of the treaty shows clearly that in the preceding sentence 
of the text it is not that moment which is referred to.” 
š See Minutes to 28rd Session of Council, Oficial Journal, 4th Year, No. 3, §§ 20a and 
876. 
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JEWISH MINORITIES IN HUNGARY : i 
M 


A: petition was submitted to the League of Nations by the Joint Foreign 
Committee .of theJewish - Board of Deputies and the Anglo-Jewish Asso~ 
- dation and U’ Alliance Israelite Universelle, concerning. a Hungarian Law ` 
(numerus clausus) which created difficulties. for the entry of Jewish students 
into universities and other institutions of higher education. The représent- 
atives of Belgium, Spain and China, brought the question before the Council 
- on September 30, 1922. The committee were of opinion that it was neces- 
sary to take account first of all of the way in which the law was-applied, and 
to decide whether, in practice, the legitimate rights of the minorities were 
violated. Under these’ circumstances, the Council decided to ask the 
Hungarian Government to be good. enough to stipply the necessary informa- 
_ tion, in order that the Council might be able to follow in detail for a certain 
time the application of the law to which the petitions referred. Count 
= Banffy, the Hungarian Foreign Minister, who was present at the meeting of 
the Council, expresséd his readiness to supply the Council with the informa- 
tion desired. ~ 
On January 24, 1923, the representative of Hungary to the League of 
Nations forwarded a statistical return of the students who had entered the 
universities and law faculties of Hungary, and of the proportion of ‘Jews 
among them.** Whereas the Jewish population of Hungary is only 6% of - 
the whole population, the proportion of Jewish students at the principal 
universities of Hungary is as follows: 
Budapest University, first half-year of 1920-1921, 7. 6%; second half- 
` year 7.9%. > 
Szeged, 26. 1 and 33.3%. 
Pees, 47.2 and 57.2%. 
Debreczen, 4. 9 and 7%. 
Budapest University of Technical Science, 7.8% for both periods. 
Budapest School of Economics, 3.5 and 4%. 


Ex COMMISSIONS RESPECTING RECIPROCAL EMIGRATION 


A survey. of the subject of minorities would not be complete without 
reference to. the convention concluded on November 27, 1919, between 
Greece and Bulgaria in fulfilment of Article 56 of the Treaty of Peace of 
Neuilly-sur-Seine.*” The object of this convention is to regulate the recip- 
rocal and voluntary emigration between Greece and Bulgaria, of racial, 
_ religious and linguistic minorities, so that Greeks domiciled in Bulgaria may 

`. emigrate to Greece and Bulgarians domiciled in Greece may emigrate to- 
Bulgaria. This convention provides for the formation of a mixed com- ] 
mission of four members, one appointed by the Greek Government, one by E 
5 See Minutes of 21st Session of the Couneil, para. 793. 


5 See Official Journal, 4th Year, No. 2, p. 161. 
5? Printed in Supplement to this Journay for October, 1920, Val, 14, p. 356. 
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the Bulgarian Government and two by the Council of the League of 
Nations.® i 

The duties of this commission, are, generally speaking, to supervise this 
emigration. It is responsible for the liquidation of the property of persons 
who are emigrating or have emigrated. It receives from the states con- 
cerned the funds required to facilitate emigration, and it advances to the 
emigrants the value of their real estate. This commission has been at work 
since December 18, 1920. i 

Article 143 of the Treaty of Sèvres and Article 3 of the Albanian declara- 
tion of October 2, 1920, provide for similar arrangements with the countries 
adjoining Turkey and Albania. 

A convention concerning the exchange of Greek and Turkish populations 
was signed at Lausanne on January 30, 1923. The stipulations of this 
convention are analogous to those of the above-mentioned Greco-Bulgarian 
convention. In this case also a mixed commission will be established, 
composed of eleven members—four members appointed by Greece, four by 
Turkey and three by the Council of the League of Nations. These three 
shall be chosen from the nations which did not participate in the war of 
1914-18. The presidency of the Commission shall be taken in turn by 
these three neutral members. 


58 See Annex 107 to the Minutes of the 9th Session of the Council. 


THE COMPETENCE OF THE MIXED ARBITRAL COURTS OF THE 
-© TREATY OF VERSAILLES! 


By Dr. KARL STRUPP 
Privat-Dozent ai the University of Frankfurt-am-Main 


I 


Regardless of what we may think of the Treaty of Versailles, we must ad- 
mit that it contains indications of farsightedness and broad vision. Among 
these I include the Covenant of the League of Nations and the clauses relat- 
ing to international rivers and international labor laws. But even apart 
from these groups of laws and regulations, the provisions of the treaty which 
aim to submit disputes arising out of an especially important vart of the 
treaty to international arbitration constitute, from the point of view of inter- 
national law and considered in an abstract way—that is, only with reference 
to their creation and their significance for the development of international 
law and international arbitration—a real accomplishment, the fulfilment of 
wishes expressed even before the war by such scholars as von Bar, Meurer, 
Wehberg and Ludwig Wertheimer. At the same time the creation of the 
arbitral courts in the sense of Part X, Section VI, confirms the fact that the 
tendency toward arbitral settlement of such disputes even as arise from 
treaties of peace, to which I already called attention before the war, has not 
been abandoned on account of the war. This was proved by the German 
treaties with the Eastern countries and is now again indicated by the Treaty 
of Versailles. 

To be sure, one weakness which still adheres to international arbitration 
and has not even been entirely eliminated in the genuine international court, 
which I consider the Permanent Court at The Hague to be, recurs in the 
Treaty of Versailles, to a greater extent, it may be said, than in the treaties 
of the time immediately preceding the war, as for example, the Treaty of 
Athens. By virtue of the fact that the so-called “mixed” courts of arbi- 
tration are composed of one national of each of the parties, with a neutral 
presiding, the whole decision is in practise entrusted to the latter, and he is 
consequently vested with an inordinate amount of power and responsibility, 
but at the same time he is obliged to show an equal amount of impartiality, 
especially since most of the courts meet in the capital of one of the parties, 
with allits many attendant allurements. Arbitral judges, in spite of the fact 


1 Translated from the German by Mr. Edwin H. Zeydel, Washington, D. C. For a more 
detailed explanation, see Strupp, Die Zuständigkeit der Gemischten Schiedsgerichte des Ver- 
satller Friedensvertrages, Mannheim, Bensheimer, 1923. 
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that especially in disputes involving international law they should be judges 
and not compositeurs amiables, are human and have human sympathies, and 
antipathies which, in case of a court composed only of impartial judges, . 
whether it be formed of three “neutrals” or (if the nationals are deemed nec- 
essary in spite of the presence of the agents of the parties) of two nationals: 
and three “neutrals”, would find expression less readily. 

‘These theoretical thoughts, already suggested by me in previous publi- 
cations, become very prominent in considering the decisions of the mixed. 
courts of the Treaty of Versailles, and make one pessimistic, even though one 
may consider the creation itself of the courts by the treaty as an important 
accomplishment. It might seem that for one who, like myself, has champi- 
oned the cause of international-arbitration for over a decade, it would be 
desirable that the courts be given as far-reaching a competence as possible. 
But if we bear in mind the activities of the courts thus far, we no longer regret 
that their jurisdiction is limited. It is in fact limited in a twofold manner. 
Tn the first place, the treaty assigns to them only certain groups of cases, ta 
be considered presently. In the second: place, it is limited by the clear rule, 
undisputed in international law, that international courts of arbitration are 
or may be an instance of voluntary deviation? from the equality of sovereign 
states, often described as a “fundamental right”, and that they are fre- 
quently a restriction of the state’s juridical sovereignty, sanctioned by inter- 
national law, that is, a restriction of the powers of the state with respect te 
the exercise of its juridical rights. At any rate, the rules as to their compe- 
tence are in either case subject to the most rigid restrictive interpretation, þe- 


- If 
The pivot for the jurisdiction of the mixed arbitral courts is the provision 
of Art. 304 (b) of the Treaty of Versailles. This provision reads: 


The Mixed Arbitral Tribunals established pursuant to paragraph (a), 
shall decide all questions within their COMI CEnE under Sections UI, ` 
IV, V and VII. 


In addition, all questions, whatsoever their nature, relating’ to con- 
tracts concluded before the coming into force of the present Treaty be- 
tween nationals of the Allied and Associated Powers and Germar 
nationals shall be decided by the Mixed Arbitral Tribunal, always ex- 
cepting questions which, under the laws of the Allied, Associated or 
Neutral Powers, are within the jurisdiction of the National Courts ot 
those Powers. Such questions shall be decided by the National Courts 
in question, to the exclusion of the Mixed Arbitral Tribunal: The party _ 


2 This is also recognized, in a manner restricted to the Allied and Associated Powers, by 
the Manuel Pratique of Cauwes and Chaudun, 1921, p. 23. Publieations of the Permanen 
Court of International Justice at The Hague, C, No. I, 1922, p. 174. France, through Profes- 
sor de Lapradelle, pronounced the important thesis before the Permanent Court that- 

- whereas the labor laws of the Treaty of Versailles contain a restriction of sovereignty, these 
regulations must be interpreted in a narrow sense. 
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who is a national of an Allied or Associated Power may nevertheless 
bring the case before the Mixed Arbitral Tribunal if this is not prohib- 
„ited by the laws of his country. _ 


Then Art. 305, sentence 1, soeides! 


Whenever-a competent court has given or gives a decision in a case 

- covered by Sections III, IV, V or VII, and such decision is inconsistent 

with the provisions of such Sections, the party who is prejudiced by the 

decision shall be entitled to obtain redress which shall be fixed by the 
Mixed Arbitral Tribunal. | a 


It was clear that one of the numerous arbitral courts constituted on the 
basis of Art. 304 (a) would presently have to examine the question of its com- 
petency in general, as it is described in the first paragraph of Art. 304 (b). 
The occasion soon presented itself. In the case of the Société Vinicole de 
Champagne: versus the champagne firm Mumm & Company, whose trade 
mark rights the Société Optorg in Paris had acquired pursuant to the French 
liquidation laws; the German agent entered.a plea that the Franco-Ger- 
' man arbitral court was not competent on the ground “that the Mixed Arbi- 
tral Tribunal can be competent only in cases expressly provided by the 
articles of the treaty of peace”. In its interlocutory decree of March 4, 
1921, the Fourth Chamber rejected the plea in the following terms: 


Whereas, according to Art. 304 (b), paragraph 1, of the Treaty of Yer- 
sailles, the mixed arbitral courts created by application of paragraph (a) 
of the said article shall decide the questions coming within their com- 
petence under Sections ITI, IV,.V, and VII; 

Whereas upon first examination one might be tempted to interpret 
this provision in the sense that the mixed arbitral courts are competent 
to decide only questions especially indicated i in the said sections as com- 
ing within their competence}. 

Whereas this interpretation is not required by the text of-the treaty; 

Whereas, without doing violence to this text, it must on the contrary 
be admitted that by inserting the words ‘ ‘within their competence” the 
contracting states simply wished to exclude from the competence of the 
Mixed Arbitral Tribunal the questions whose cognizance is reserved by’ 
Sections III, IV, V and VII to the ordinary courts and that thus for the _ 
rest the said Art. 304 gives to the mixed arbitral courts an ordinary com- 
petence for questions arising from the application of Sections III to VII 
of the Treaty of Versailles; 

Whereas this system conforms to the spirit of the treaty; 

Whereas in fact it is clear that the treaty intended to make the com- 
petence of the mixed courts as wide as possible; 

Whereas it appears from the evidence of the notes exchanged between 
the German Delegation and the Allied and Associated Powers before the 
signing of the Treaty of Peace that the contracting parties agreed to ad- 
mit the competence of the mixed arbitral courts to decide all litigations 
relative to the application of the treaty and that the German Delegation 
would even have desired that this competence be exclusive and abolish 
that given to the ordinary courts by Arts. 296, Annex Sec. 16, par. 2; 300 - 
(b) ;.304 (4) and 310, while the Allied and Associated Powers intended to 
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maintain, in a restricted measure, the competence of the national courts, 
but specifying i in conformity with the point of view expressed by the 
German Delegation itself that the mixed arbitral courts would be 
charged with “judging the new rights resulting from the treaty”; 

.Whereas the same conclusion follows from Art. 305, which makes it 
possible to refer to the mixed courts, either for redress for the prejudice 
caused or for annulment, the decisions rendered by the competent 
national courts in all cases “covered by Sections III, IV, V or VIL”; 

Whereas it would not be understood that the enumeration of the cases 
that may be so referred to these courts as the sole instance is limitative; 

Whereas with the thesis maintained by the defendants the following 
result would be reached, namely, that the arbitral courts are incompe- 
tent in disputes, as for example those mentioned in letters (f) or (j) of 
Art. 297, which however by their nature do not differ at all from those 
for which the competence of the mixed arbitral courts was expressly es- 
tablished; 

Whereas this result would be all the more suprising since, in regard to 
contracts, Art. 304 (b), par. 2, excludes the competence of the German 
courts, but according to this result the’ latter would remain competent 
for disputes which, like the present case, are connected very closely with 
the application of ‘the treaty; 

Whereas the contracting parties have sought to preclude in the Treaty 
of Versailles all possibility of conflict by deciding that all discussions be- 
tween them can be decided by arbitration and have established special 
organs in this sense, as the League of Nations, the Labor Office; a 

Whereas, in recapitulation, contrary to the opinion of the defendants, 
the competence of the mixed arbitral courts is general for cases under 
Sections ITI, IV, V, and VII; 

Whereas, consequently, in the present case, the Mixed Arbitral Tribu- 
nal must take cognizance of the case since it concerns the application of 
Art. 297, which reserves no other jurisdiction: 

For these reasons the court . . . declares itself competent. 


The aforementioned reasons cannot be regarded as well founded. Atten- 
tion bas previously been called to the fact that the institution of international 
arbitration, although it may, according to the view maintained by us, be 
fitted into (or, as here, forced into) the scheme of national jurisdiction by 
means of recasting contractual law into municipal law (with multiplication 
of instances or, as here, substitution of instances), must be considered as a re- 
striction of the independence of the state with reference to other states and as 
an exception to the juridical sovereignty of the state. The system of the 
mixed courts of Versailles, with their lack of reciprocity, must be regarded as 
a particularly strong limitation of the principle of the equality of states. 
But when, and in so far as, this is so, the competence of this international 
jurisdiction must be exactly defined. In default of such definition, the com- 
petence of national jurisdiction is applicable in case of doubt, or, to express it 
negatively, the competence of international jurisdiction is not applicable. 
And, consequently, the extent and range of arbitration are carefully deter- 
mined in arbitration treaties by general or special clauses,—examples are 
furnished by the well known collections of arbitration treaties, for instance, 
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that of the Hague Bureau of the Permanent Court of Arbitration, that of 
Wehberg and others. The Treaty of Versailles is also very specific in this re- 
spect. ` 

But the decision in the Mumm case makes matters too simple when, with a 
very general remark, it passes lightly over, —one might almost say,hurdles,— 
the text of par. 1 of Art. 304, which seems to me to be very clear and which 
‘contains the principal norm, while par. 2 adds only a special group (compare 
the words ‘‘in addition”). For the phrase “within their competence” can 
only mean “so far as they are within their competence”, unless what follows 
is to become entirely superfluous. If the intention had been to submit all 
questions that could possibly arise under Sections III, etc., to the jurisdiction 
of the mixed courts, it would have been sufficient to say: ‘‘The mixed arbi- 
tral courts shall decide all questions (precisely the restriction of all questions 
by the words within their competence is of the greatest importance) under 
Sections ITI, IV, etc.” A different interpretation ‘‘does violence to the 


- text”, as the decision in the Mumm case says in opposing this very line of 


reasoning. To say that it was the intention of the restrictive clause to ex- 
clude the competence of the ordinary courts is equivalent to disregarding the 
above mentioned exceptional status of international courts in relation to the 
national courts. Not the latter, but the former must adduce their compe- 
tence. . 

Furthermore, with regard to the exchange of notes on the Mixed Arbitral 
Tribunal between Germany and the Allied and Associated Powers, these 
notes do not possess the importance of a history of the genesis of the tribunal, 
which fact alone would be of the greatest importance. For that diplomatic 
exchange is subsequent in time to the presentation of the draft of the treaty. 
It only appears from this correspondence that the German Delegation would 
have desired a more comprehensive recognition of the principle of arbitration 
by mixed courts, not however as Chamber 4 assumes, that it attached such a 
comprehensive significance to the provisions of Art. 304 (b) 1. Rather did 
the German Delegation suggest “in order to do away with these inequalities” 
(namely the competence of national courts, as far as they are not German), 
that the mixed arbitral courts be given comprehensive and exclusive com- 
petence in so far as these inequalities are determined: in definite, expressly 
stated norms. But even if a different conception should prevail, it would be 
incontestable that the German suggestion was made subsequent to the pres- 
entation of the draft of the treaty and that it was not acted upon. 

The reference of the Mixed court to Art. 305 is not to the point either. 
That article does not speak of the possibility of demanding redress from the 
mixed court in case a national court has rendered any decision at all in a 
matter concerning Section III, ete., with the result that, with the express èx- 
ceptions in favor of the Allied and Associated Powers such a court could not 
deal with questions of this kind at all. Rather (and this is exactly what 
makes the article important for our interpretation) does the legal conse- 
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quence pr ovided in Art. 305, sentence 1, ensue in case the decision “is incon- 


sistent -with the provisions. of such sections”. But that is quite-different 
from the construction which the mixed arbitral court would give to Art. 305. 


Precisely the competence of the national courts is recognized, but a claim for. 


redress is granted on account of their activity if the decision does not conform 
to the provisions of the sections quoted. In addition, the mixed. arbitral 


- ‘court has overlooked the French word “tous” in the French version of Art. 


304 (b), par. 2. While par. 1 of 304 (b) assigns “les différends” to the mixed 
arbitral courts, par. 2 speaks of “tous les différends’’.* : 

Tt is not sufficient to refer to the rules of procedure which all the mixed 
courts have adopted in accordance with Part X, Sec. VI, Annex, par. 2 - For 
- if.by these rules (for instance, in par. 87 of the Franco-German rules of April 
20, 1920) the mixed courts have the power to interpret their competence, this 
sentence only means and can only mean, unless it is to conflict with Art. 304 
(b); that the arbitral courts and not the governments that have instituted 
them are the organs of interpretation. 

The Belgo-German arbitral court has also examined the question of the 
~ competence of the mixed arbitral courts on the basis of Art. 304 (b) in the 
Rymenans case, and, in part, even going further than the Botella chamber 
in its motivation, it has taken the view that the Treaty of Versailles excludes 


* TRANSLATOR’S NOTE: The English text of the treaty, however, as published by the U.S. 
Senate, (66th Congress, lst 6 Session, Doc. No. 51, Washington, 1919) has “all” in both para- 
graphs. 

-3 We shall revert to this later. 
` What are the rules with regard to the interpretation of the Treaty of Versailles in general? 

The text-books and manuals of international law contain more or less full rules of interpre- 
tation. A monograph on the subject is stili lacking. - Cf. also Fiore, Diritto internazionale 
codificato, 5th ed., 1915, p. 363; Moore, Digest.of International Law, V, 1906, p. 251. There 


we find the important rule on interpretation of the American Secretary of State Livingston- 


*(1831): “In doubtful cases that construction is to be adopted which will work the least in- 
justice which will put the contract on the foundation of justice and equity rather than of 


inequality.” Crandall, Treaties, their making and enforcement, 2nd ed., 1916, p. 371 ff., is - 


also important. 
` The well-known rules laid down, usually with only verbal differences, in most of the im- 


portant works on international law also apply to the provisions of the Treaty of Versailles. 


To be sure, this treaty has a peculiar position in the list of international treaties. Not be- 
cause it is drawn up in two authentic languages, a fact that makes interpretation more 
difficult (this practise was dropped in the subsequent treaties of St. Germain, Trianon and 
Neuilly), or because the discrepancies between the two texts are frequent, but because, al- 
though the treaty is not contestable from the formal juridical point of view, itis in fact the 
work of one of the parties, namely the Allied and Associated Powers. Thatis, itis a dictated 


peace. “Nevertheless, stress must be laid upon the contractual nature of the instrument in . - 


so far as in its interpretation the history of its genesis at the hands of the Allied and Associ- 
ated Powers, which was never made known to Germany and is now first beginning to be re- 
vealed by such works as Baruch’s Making of the Reparation and Economic. Sections of the 
Treaty, 1921, and Temperley’s History of the Peace Conference of Paris, 1920-1921, cannot 
have the same importance as the genesis of genuine negotiated treaties. Rather does the 
“comparison of the texts, with regard to the important general rules of interpretation in inter- 
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altogether the competence of the German courts (with the exception of No. 
16 of Annex to Art. 296), in favor of the mixed arbitral courts (71 dessatssaisse 
les Tribunaux allemands en profit des tribunaux miztes). 

On April 19, 1922, the German-Yugoslav arbitral court pronounced its 
opinion with regard to Art. 304 (b) of the Treaty of Versailles in the Ventense 
case. This opinion is a decided deviation from that of the Franco-German 
court in the Mumm case, inasmuch as, directly citing an article of Meurer 
which attacks the latter decision (in Zeitschrift für Völkerrecht, Vol. XU, No. 
3) it declares: 


As has already been pointed out theoretically withreason . . . it 

‘is not possible, regardless of the manner in which Art. 304 (b), par. 1, of 

the Treaty of Versailles is interpreted, to extend the competence of the 

mixed arbitral courts with regard to disputes mentioned in the text, to 

questions which are of a nature entirely different from those which Sec- 

tions III, IV, V and VII of Part X include in the competence of the 
mixed arbitral courts. 


It appears.from an examination of the reasons for the decision that the 
German-Yugoslav court takes a stand which, although it does not directly 
deny that taken by the other courts, still approaches the German interpre- 
tation very nearly. Í 

This brings us to the following conelusion: Art. 304 (b), par. 1, determines 
the competence of the mixed arbitral courts in so far as disputes are involved 
which are expressly entrusted to their cognizance in accordance with the 
provisions of Sections III, IV, V and VII of Part X. Consequently the 
mixed arbitral court under the presidency. of Botella, in the aforementioned 


national law, as given above, acquire a special significance, without, however, affecting the 
admitted importance of the genesis; for instance, the drafting of the economic provisions on 
the basis of the Paris Economic Conference held during the war, in 1916, and the predomi- 
nance of the Anglo-American representatives at the Peace Conference in such questions, in 
contrast to the predominance of the French in matters pertaining to Alsace-Lorraine. Cf. 
esp. Fleischmann, l’Obligation imposée à V Allemagne de réparer les conséquences des mesures 
prises par elle en territoire ennemi, 1922, p. 5 ff., esp. p. 8. 

The intention of the parties; in so far as changes were not made in the draft of the re at 
the suggestion of the Germans, cannot play the same part as in the case of other treaties in 
international law (Fleischmann, loc. cit., p. 5, seems to me to be incorrect here). The inten- 
tion of the Allied and Associated Powers cannot play this part because it alone cannot be 
decisive; the intention of Germany cannot do so because (with some exceptions) it cannot 
juridically be construed as an intention with respect to the individual norm, but only as a 
supplementary intention with respect to the treaty asa whole. An interpretation answering 
these peculiar conditions must, wherever this last statement does not apply, use the treaty 


. texts as its basis, and the genesis of the treaty can be utilized in a supplementary way only in 


so far as it does not prejudice Germany’s legal status with regard to the text. Cf. Temper- 
ley, op. cit., Vol. II, p.65: “When the terms of peace are carried out in action, it will be the 
letter of the Treaty and the circumstances of the time that will be the controlling factors, 

not the letter of the Treaty interpreted according to the spirit in which it was written. ` 
What the makers meant—an obscure and inexhaustible subject—will be forgotten, and what 
the wore mean will be the criterion by which the limits of action will be fixed.” 
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- Mumm case, which had prompted the court to give its interpretation of Art. 
304 (b), exceeded its competence in declaring itself competent and in deciding 
for the validity of the transfer in France of German trade-marks from a Ger- 
man to a French company, stating that only such cases are excluded from its 
competence as are expressly reserved to the ordinary courts in Sections II 
to V and VII. 
“The conception that one often meets, to the effect that certain clauses of 
the Treaty of Versailles are null and void because they violate international 


law, must once and for all be refuted. Those who use this argument over- . 


look the fact (as far as. they do not absolutely confuse politics and law) that 
all international law is dispositive and that through a special convention 
general norms of international law may be contractually abandoned.t ` 
Concretely, it would be quite conceivable that those who drew up the 
. Treaty of Versailles ignored the rule of international law whereby inter- 
national courts of arbitration, so far as they represent exceptions to national 
jurisdiction, may be instituted as exceptions with very definite rules of com- 
petence. They would not have been prevented from declaring, on the con- 
trary, by positive stipulation, that the ordinary courts are the exception. 
They did not do so. For the reference to ordinary jurisdiction (that is, of 
the Entente Powers) is only an exception to the exception. In extension of 
the principle laid down fn par. 1 of Art. 304 (b), par. 2 of Art. 304 (b) deter- 
mines the competence of the mixed arbitral courts for all questions relative to 
contracts made betweén nationals of the Allied and Associated Powers and 
‘of Germany prior to the coming into force of the treaty, and’ makes excep- 
_tions to this general rule only in favor of the national courts of the Allied and 
Associated Powers. 


If the competence of the mixed arbitral courts is restricted® by the general © 


norm of Art. 304 (b), par. 1, as we interpret it, then in every single case in 
which, according to our opinion, too, the competence of the mixed arbitral 
court is justified in itself, pursuant to a positive norim, it is, on the other hand, 


4 It will be sufficient to mention Art. 297 (e) which provides for compensation for measures 
of reprisal (as e.g., the reprisals of Germany against the measures of France—not England: 
see Strupp, Grundzüge des positiven Volkerrechts, 2nd ed., 1922, p. 183), that is, measures 
which are not contrary to international law. Cf. my work just cited, p. 140, sub. f. 

5 The absence of the competence of the mixed arbitral tribunal may, in accordance with the 
provisions of municipal law, which is only repressed in certain cases by the Treaty of Ver- 
sailles, serve to motivate the competence of municipal courts or that of the Reparation Com- 
mission. For claims for compensation arising from Part VIII of the Treaty of Versailles, 


- especially Art. 232 and Annex, cease as far as property, rights and interests referred to in ° 
Sections ITI and IV (only these two) of Part X are concerned (Art. 242). This conception _ 


has been expressly confirmed by a communication of the Reparation Commission to the Ger- 
man War Burdens Commission in the Huret case. Cf. Partsch, Le dogme de la responsabilité 

générale et incontestée de l Allemagne, 1922, p. 3. The decision in the McLeod Russel case 

. (Anglo-German Arbitral Court, Recueil, I, 549) is correct: “The Tribunal holds that Sec- 
tion I of Part VIII deals only with such damages as are not covered by Section IV of Part 
XK?” Cf. also Seaham Harbour, ibid., p. 552. 
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excluded as soon as it appears that a single one of the presumptions is lacking 
in the case submitted to the cognizance of the court. That requires closer 
examination, whereby only the most important of the provisions which con- 
cerns the competence of the mixed arbitral court should be considered. 
Under these, the most important norm is Art. 297 (e). According to it the 
nationals of the Allied and Associated Powers are entitled to compensation 
for the damage or injury inflicted upon their property, rights or interests in 
German territory as it existed on August 1, 1914, by the application either of 
exceptional war measures or measures of transfer as defined in pars. 1 and 3 
of the Annex of Art. 297. Hence a claim based on Art. 297 (e), presented to 
the mixed arbitral court must comply with the following requirements: (a) a 
national of an Allied or Associated Power must be the plaintiff; (b) the 
damage for which compensation is asked must have been inflicted in German 
territory as it existed on August 1, 1914; (c) the measure from which the 
damage resulted must have been aimed against rights, property or interests 
of persons mentioned in Art. 297 (e); (d) such a measure must be an excep- 
tional war measure or a measure of transfer in the sense of pars. 1 and 8 of the 
Annex to Art. 297; (e) the measure must have taken place in the period be- 
tween the beginning and end of the war between Germany and the enemy 
state involved,—a condition which is not mentioned in the text, but follows 
from the stipulation that only measures against enemy property are meant. 
Concerning (a) only nationals of Allied and Associated Powers (individu- 
ally or with their state) may appear as plaintiffs before a mixed arbitral court 
of the Treaty of Versailles. Negatively that means, in the first place, that 
persons who at the time the claim is made are not nationals of the Allied and 
Associated Powers (for instance, Germans, Swiss, Netherlanders, etc.) do 
not possess the right to lodge a claim. But the additional question immedi- 
ately arises: Are all nationals of the Allied and Associated Powers at the 
time the claim is made or at the time of the coming into force of the Treaty of 
Versailles as between Germany and the Power in question, or only nationals 
_ of the Allied and Associated Powers more specifically described, entitled to 
bring suit? The answer appears from the relation of Art. 297 to par. 3 of its 
Annex. For if in the definition contained therein the exceptional measures 
to which Art. 297 (e) expressly refers are described as aimed at enemy prop- 
erty, it becomes clear, since we are dealing with a contract in international 
law, that it must have been a question of measures against enemies in the 
sense of international law, that is, of persons between whose states and Ger- 
many there existed a state of war at the time these measures were taken. 
6 The alien enemy problem, which acquired special importance in the war because of the 
unbounded extension of enemy character on the part of the Entente, cannot be discussed 
here. For, whereas, only German measures are concerned, whereas Germany, following 
continental conceptions, interpreted the word enemy in a narrower sense than Anglo-Ameri-~ 
can practise, “enemy” can here be understood only in the sense of a national of an enemy 
state. Cf. Oppenheim, International Law, 3rd ed., 1920, II, 116 ff.; Garner, International 


Law and the World War, II, 1920, p. 61 ff.; also Rolin, Droit moderne de la guerre, T, 1920, p. 
244 ff.; Fauchille, Traité de droit international public, II, 1921, p. 62 ff. 
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From this it follows that only such nationals of the Allied and Associated 
Powers can be considered who at some period between the beginning and the 
end of the war between Germany and an enemy state were nationals of the 
latter. 

In several decisions that have become hotorious, a Franco-German arbitral 
court took the stand that nationals of Alsace-Lorraine, according to the point 
of view of the Treaty of Versailles, possessed prior to their “reintegration” 
into French citizenship, “special native rights (indigénat) distinct either from 
German nationality or French nationality” ; that according to the treaty the 
nationals of Alsace-Lorraine were “virtually French” between the time of 
the Treaty of Frankfurt and the Treaty of Versailles. (Chamant and Heim 
cases). This conception is a monstrosity from the juridical point of view. 
For if, as is undisputed, three factors belong to the conception of a state, 
namely, territory, population and state power, and in default of any of these, 
there is no state, and without a state no nationality is conceivable, a national 
of Alsace-Lorraine, if he possessed nationality at all, must, in the period after 
the beginning of the war, have been either a German or Frenchman or 
national of the state of Alsace-Lorraine, but he could not have been “ virtu- 
ally a Frenchman”. The last of the three possibilities mentioned may be 
rejected immediately, for official France would absolutely refuse to recognize 
such a condition. But the assumption of French nationality on the part of 
the population of Alsace-Lorraine from the beginning of the war is also un- 
tenable. It must be admitted that such a construction could be based upon 
a view which conceives the Peace of Frankfurt as being a political treaty and 
considers it as extinguished de futuro by a war between the contracting par- 
ties,’ so that ipso jure—still considered de futuro—the consequences of the 
peace would be null and void. 

But whether such a position would be correct, and in how far it would be 
so, may remain unanswered. For in spite of many suggestions,’ the French 
did not go so far as to consider the peace of May 10, 1871, abolished as from 
August 1, 1914, for Art. 51 of the Versailles document provides expressly: 


The territories which were ceded to Germany in accordance with the 
preliminaries of Peace signed at Versailles on February 26, 1871, and the 
Treaty of Frankfort of May 10, 1871, are restored to French sovereignty 
as from the date of the Armistice of November 11, 1918. The pro- 
visions of the treaties establishing the delimitation of the frontiers before 
1871 shall be restored. 


That means that the Treaty of Versailles itself takes the position in princi- 
ple that the German power over Alsace-Lorraine ends only with the coming 
into force of the Treaty of Peace. But whereas Alsace-Lorraine came into 


7 This conception is by no means incontestable. Cf. Despagnet, Cours de droit inter- - 
national public, 4th ed., 1910, p. 826; Hershey, Essentials of International Public Law, 1912, p. 
360; Triepel, Virtuelle 'Staatsangehörigkeit, 1921, esp. appendix. 

8 Cf. Triepel’s valuable pamphlet Virtuelle Staatsangehörigkeit, 1921. 


>, 
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possession of France with the Armistice, the treaty dates the transfer of sov- 
ereignty (a fact which is not self-evident) and with it French nationality (at 
the very earliest) back to that event, a process which would be unintelligible 
without a knowledge of these facts. Only from the day of the Armistice the 
old frontier treaties come into force again. And the execution of this pro- 
vision in the subsequent stipulations of the treaty is in accord with this inter- 
pretation. In a number of these stipulations, their applicability to Alsace- 
Lorrainers in the sense of the treaty has been declared which does not follow 
of its own accord from the nature of these stipulations. Compare Art. 79 
II, Arts. 256 and 258 and Art. 72, which, with regard to the applicability of | 
Section III of Part X, declares with an assurance which follows from assum- 
ing November 11, 1918, to be the decisive day: “the expression ‘before the 
war’ therein being replaced by the expression ‘before November 11, 1918’”. 
But if that is self-evident, we shall be justified since Alsace-Lorrainers to the 
extent described in the treaty are considered as French only as from Novem- 
ber 11, 1918, in limiting Art. 73, which declares Section IV of Part X applica- 
ble to them ir. such a manner (pursuant to the necessity of interpreting re- 
strictively such exceptional norms as the settlement of the problem of Alsace- 
Lorraine by retroactive provision) that Art. 297 (e) refers only to those 
measures which were applied to Alsace-Lorrainers from that period on when 
they must be considered as ‘‘enemies” of Germany in the sense of the treaty, 
that is, from November 11, 1918 on, and logically only such measures as took 
place in German territory outside of Alsace-Lorraine. 

(b) Only when the damage was inflicted in German territory, that is, Ger- 
man territory as it existed on August 1, 1914, as it is described by the Treaty 
of Versailles, can the competence of the mixed ‘arbitral court come into 
question. For measures occurring in occupied enemy territory only? Part 
VII, that is, Arts. 231 ff., which come under the jurisdiction of the Repara- ° 
tion Commission, may be applied,!° in accordance with this clear formulation 
of Art. 297 (e). To an inquiry of the German War Burdens Commissions of 
June 21, 1921, the Reparation Commission, empowered to interpret this part 
of the treaty, according to Part VII, Annex II, par. 12, replied that “the 
damages inflicted upon nationals of Allied Powers as the result of requisitions 
effected by the German authorities are included in the total amount of the 
reparations debt when these requisitions took place in occupied territory; 
they are not included therein when the said requisitions were effected in Ger- 
man territory”. 

? See Fleischmann, op. cit., 1922, p. 12 ff. Cf. the remark of the English plaintiffs in the 
Weiss Biheiler case (Recueil, I, 852): “that Part X must (!!) apply to their claims, because 
(!) the claim is not provided for in Part VIII of the Treaty or in any other part of the Treaty, 
unless it is covered by Part X.” 

10 The thought upon which this regulation is based is that the determination of the war 
damages among individual states is to be made by the Reparation Commission (in accord- 


ance with Part VIII), while the mixed arbitral courts decide upon damages of private per- 
sons. ; 
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Although this declaration of the Reparation Commission is very impor- 
tant, it does not possess a binding effect upon the mixed arbitral courts. 
-There has been an attempt on the part of the French to interpret Art. 297 (e), 
as far as this question is concerned. This attempt can be understood only if 
we consider the original text. It reads: 

The nationals of Allied and Associated Powers shall be entitled to 
compensation in respect of damage or injury inflicted upon their prop- 
erty, rights or interests, including any company or association in which 
they are interested, in German territory as it existed on August 1, 1914, 
by the application either of the exceptional war measures or measures of 
transfer mentioned in paragraphs 1 and 3 of the Annex hereto. 


The French agent made the statement that Art. 297 (e) stipulates an ob- 
ligation on the part of Germany to pay compensation, motivating the com- 
petence of the mixed arbitral court, not only in case property, ete., of 
nationals of the Allied and Associated Powers was damaged in German terri- 
tory as it existed on August 1, 1914, but also if this injury took place in terri- 
tory occupied by Germany. In arguing thus, the preamble of Section IV is 
used as a basis. It provides that the question of the rights, ete., of nationals 
of the Allied and Associated Powers “in an enemy country” must be an- 
swered in accordance with this section, together with its Annex I. By inter- 
preting “enemy country” as including not only territory of an enemy state, 
but also territory occupied by the enemy, it is sought to reach a “moti- 
vation” of the obligation to pay compensation as it has just been described. 
Such an interpretation is unprecedented. It violates not only international 
law, but also the norms of the Treaty of Versailles. Considering the former 
first, no state—in view of the equality of states—can be forced to recognize a 
rule of international law which it has not recognized expressly by agreement 
or tacitly as binding upon it.!! But France would hardly be able to prove 
that Germany, except by way of reprisal in a concrete instance or in a series of 
instances, treated territory occupied by the enemy and enemy territory as 
equivalent in international law. The whole deduction of France is nothing 
but a generalization of the conception of “alien enemy”, which before the 
war had been rejected especially by France and has never been international 
law.” 

Even if it were a rule of international law and had been recognized by Ger- 
many (I repeat that this is not the case), it would have to give way because it 
is alex specialis. But such a lex specialisis not contained in par. 1 of Art. 297, 
which has the character of a rule of reference; the lex specialis is contained in 
fig. (e), which restricts compensation claims to damages inflicted on property, 
etc., in Germany as it existed on August 1, 1914. To be sure there is here a 


u Cf. my Grundzüge des positiven Vélkerrechis, 2nd ed., 1922, pp. 4, 5, 9, 10. 

2 Cf. Schuster, Effect of War and Moratorium on Commercial Transactions, 2nd ed., 1914, p. 
3 ff.; Campbell, Law of War and Contract, 1918, p. 3 ff.; Trotter, Law of Contract during and 
afier War, 1919, p. 8 ff. 
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slip in the French text. For while it is easily manifest from the English text 
that claims on account of damages to property, rights and interests may be 
made only in so far as the territorial limitation just described does not op- 
pose, there is a comma lacking in the French text after interesses (dans les- 
quelles ils etaient interesses sur le territoire allemand), which has led the French 
to conclude that the limitation refers only to “any company or association in 
which they are interested”, a conception which is refuted by a reference to 
the manifest absurdity which would follow, whereby French nationals would 
be entitled to make claims on account of damages in enemy territory (Art. 
297, fig. 1), but companies only on account of damages in German territory. 
The result of the important conception repeatedly approved by the Third 
Chamber of the Franco-German arbitral court! and by the Anglo-German 
court is that only the English text can here be considered decisive. But if 
this is so, it follows that a claim for compensation in accordance with Art. 
297 (e) exists only if the territorial restriction there given is observed. This 
interpretation is supported by a consideration of Art. 73 of the Treaty of Ver- 
sailles, which, in applying the provisions of Part X, Section IV, to Alsace- 
Lorrainers, prescribes expressly that for private property, rights and interests 
in Germany Section IV is authoritative. 

One is tempted to add as a supplement to Art. 297 (e) also pars. 1 and 3 of 
the Annex, to which Art. 297 (e) refers.“ Certainly par. 1 is a valuable 
supplement to our conception, for this provision, which according to its text 
refers to Art. 297 (a), places in its par. 2, in juxtaposition to the measures 
mentioned in par. 1, such measures as were carried out in “invaded or oc- 
cupied territory,” and thereby emphasizes still more the local formulation in 
Art. 297 (e).5 If further in par. 3 exceptional war measures are defined and 
measures ‘“‘in whatsoever place” are mentioned, this is not to be considered 
as a limitation of the restriction of the local competence given so clearly and 
unequivocally in the English text! of Art. 297 (e). In connection with this, 

8 Incidentally, Société anonyme du Charbonnage Frédéric Henri, Recueil, I, 429: “Evi- 
dently the word ‘interesses’ should have been followed by a comma, which is found in the 


English text of the corresponding paragraph between the words ‘interested’ and ‘in German 
territory.’ ” 

1 To utilize other leges speciales, as e.g., Art. 297 (h) or Annex, par. 4, as arguments against 
Germany is inadmissible. Every lex specialis must be considered by itself and must be in- 
terpreted by itself and by any references therein. Precisely the formulation “occupied 
territory” or “invaded or occupied territory” (Art. 302, IV) favors the theory that where 
such a version is not used, such a, conception was not intended. 

6 Further arguments, which, however, seem to be superfluous on account of the lex spe- 
cialis nature of Art. 297 (e), are given by Fleischmann, op. cit., p. 19 ff. See also the decision 
of the Anglo-German arbitral court in the Weiss Biheller case, Recueil, I, 853, especially the 
next to last paragraph. Cf. also Gidel and Barrault, Le traité de paiz avec V Allemagne, 1921, 
pp. 33, 35. . 

16 The importance of the English text is correctly emphasized not only in the aforemen- 
tioned Franco-German decision in the case of Friedrich Heinrich, but also in the two de- 
cisions of the Anglo-German arbitral court in the Weiss Biheller and McLeod Russel cases. 
Recueil I, 549 and 853. 
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par. 3 can only have the meaning that all places situated in Germany as it _ 


existed on August 1, 1914, are referred to. That brings us to the result 


which was well formulated by the Anglo-German arbitral court in the Me- ` 


Leod Russel case: 


This very precise indication!” points to the conclusion to which the 
Tribunal comes, that Section IV of Part X deals with damage which the 
nationals of Allied and Associated Powers have suffered in Germany, 
whereas the section of the treaty under the heading of Reparation deals 
mainly at any rate with damage arising from the war outside that terri- 
tory (an exception is made of damage arising from internment in Ger- 
many, which is expressly reserved in the said clause for reparation), 


But another question raised by the French is also decided in this decision. 
If it has usually been maintained that it is sufficient for a motivation of com- 
petence if the measure in question was merely ordered by Germany, the 
decision, in a manner conformable to the rules of interpretation given above, 
expresses by means of the word “suffered” the opinion that the action must 


have been taken in Germany against enemy property, in agreement with the ` 


English word “inflicted” as opposed.to the French “causés” which is mild 
because of the dangerous insertion of the disputed conception of causality. 

The result for the special question discussed here is that only such meas- 
ures come under the jurisdiction of the mixed arbitral courts, according to 
' Art. 297 (e), as were taken against enemy property in German territory as it 
existed on August 1, 1914. 

(ec) Since Art. 297 (e) mentions only damages inflicted upon rights, prop- 
erty and interests of nationals of the Allied and Associated Powers, all such 
damages are excluded which affected individuals directly. A decision of the 
Anglo-German arbitral court which rejected the claim of an Englishman on 
account of the internment of his son in Germany, because the case did not 
come under its competence, was therefore well founded. 

(d) A damage coming under Art. 297 (e) must be traced to the ‘‘applica- 
tion either of the exceptional war measures or measures of transfer mentioned 
in paragraphs 1 and 3 of the Annex hereto”. The definition given in par. 3 
is as follows: 


In Article 297 and this Annex the expression “‘exceptional war meas- 
ures” includes measures of all kinds, legislative, administrative, judicial 
or others, that have been taken or will be taken hereafter with regard to 
enemy property, and which had or will have the effect of removing from 
the proprietors the power of disposition over their property, though 
without affecting the ownership, such as measures of supervision, of 
compulsory administration, and of sequestration; or measures which 
have had or will have as an object the seizure of, the use of, or the inter- 
ference with enemy assets, for whatsoever motive, under whatsoever 
form or in. whatsoever place. Acts in the execution of these measures 


11 Namely the words: “in German territory as it existed August 1, 1914”, printed in 
Italics in the decision. f 
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include all detentions, instructions, orders or decrees of Government 
departments or courts applying these measures to enemy property, as 
well as acts performed by any person connected with the administration 
or the supervision of enemy property, such as the payment of debts, the 
collecting of credits, the payment of any costs, charges or expenses, or 
the collecting of fees. 

Measures of transfer are those which have affected or will affect the 
ownership of enemy property by transferring it in whole or in part to a 
person other than the enemy owner, and without his consent, such as 
measures directing the sale, liquidation, or devolution of ownership in 
enemy property, or the cancelling of titles or securities. 


What is the meaning of this norm? It was the Huret and Dutreil-cases 
which, from the point of view of time, were used repeatedly as precedents by 
the Chambers I and ITI of the Franco-German arbitral court, which revealed 
a difference of interpretation between the German view and that of the 
enemy governments, and which in the decisions of both Chambers of the 
Franco-German court were decided in a manner unfavorable to Germany, 
unless a revision of the conception expressed in the decision takes place. 
The German interpretation of par. 3 of the Annex was that this norm means 
by “exceptional measures” against enemy property only such acts of legis- 
lation, jurisprudence or administration as would have been directed against 
enemy nationals as such (in the character of mesures différentielles), but not 
exceptional measures which could have affected anyone, nationals of the Al- 
lied and Associated Powers, neutrals or Germans, and which interest the 
Allied and Associated Powers only in so far as their nationals were actually 
affected. 

On April 14, 1921, the first Chamber agreed with the interpretation of the 
French agent in the Dutreil case,!* diametrically opposed to the German in- 
terpretation, which contests the competence of the mixed arbitral courts. 
The case submitted to the cognizance of the mixed arbitral court concerns the 
requisition of copper and an automobile which had been in the possession of a 
woman who was a French national. The copper had been used in the inter- 
est of the Reich, the automobile had been returned after the conclusion of the 
war. Germany emphasized that the case involved measures which were not 
directed against the French woman as such but which would have affected 
Germans as well as enemies of the state. The arbitral court rejected this in- 
terpretation which denied its competence.!® It construes fig. 3, pars. 1 and 
2, which described measures of every kind taken against enemy property as 
coming under ‘exceptional war measures”, in an exemplificative manner, 
and concludes therefrom that since fig. 1 (also cited in Art. 297 (e)) also men- 
tions measures of requisition, these, too (depending upon whether temporary 
—par. 1, of. the example of the automobile—or permanent confiscation of 
property—par. 2, the copper—is involved) come under pars. 1 and 2, respec- 


18 Recueil, 1, 90. 
19 Only the most important arguments in the case are presented here. 
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tively, of fig. 3. It also opposes the German interpretation of differential 
measures, which contains a restrictive interpretation of the French text 
“biens . . . ennemis”, not justified by the text of the treaty, which speaks 
of exceptional, not differential, measures. It states that the authors of the 
` treaty would not have had occasion to intend any other formulation because. 
the legal consequences following from these measures, so far as they do not 
concern nationals of the Allied and Associated Powers, do not interest the 
signatory Powers. For that reason, the court held, it follows from fig. 1 of 
the Annex that the conclusions derived from the word ‘‘enemy” are incor- 
rect, since fig. 1, “in mentioning requisition among the measures executed 
‘in pursuance of war legislation with regard to enemy property, rights or in- 
terests’ shows that this latter expression does not in any way exclude the 
measures applicable to property of nationals or property of enemies”. 

One day after judgment had been rendered in the Dutreil case, the Third 
Chamber discussed the same problem in the Huret case,2° and declared req- 
uisition measures of this kind to come under Art. 297 (e). The reasons are 
hardly different from those of the First Chamber. Not only the Franco- 
German court, but also the Belgo-German, the Anglo-German and the 
German- Yugoslav courts have had to deal with this question in considering 
their competence in case of exceptional war measures in the sense of Art. 297. 
Of these decisions, that of the Belgo-German court (presidency of Moriaud), 
dated February 11, 1922, in the Rymenans case,” is the most important and 
most carefully considered of the decisions affirming the competence of the 
courts. l 

Germany had adduced a number of reasons for the inapplicability of Art. 
297 (e) to the case of a requisition effected with respect to a Belgian national. 
First among these is the objection that fig. 1 of the Annex, which is consid- 
ered the pivotal passage, may, according to its text (the decisive words read 
“made . . . in pursuance of war legislation with regard to enemy 
property, rights and interests”), in connection with the idea of the economie 
war recognized in the Treaty of Versailles, only be interpreted as meaning 
that the war legislation mentioned there signifies all measures against enemy 
nationals. The mixed arbitral court declared this objection, as far as it is 
based on the economic war as a proof of the correctness of the German inter- 
pretation, to be a petitio principii, since the question is precisely whether $ee. 
IV aims only at the consequences thereof or goes further than that. This, 
the court thinks, can only be determined by an interpretation of this section. 
It is incorrect to consider fig. 1 as the pivotal passage, so far as indemnities 
are concerned: in the first piace, because fig. 1 contains only rules, while the 
definitions are contained in fig. 3. Art. 297 (e), it argues, deals with both, 


20 Recueil, I, 90. 

21 See also Wielemans case (Belgo-German arbitral court), Recueil, I, 736; Leirens case 
(Belgo-German court); ibid., II, 82, and others in the Recueil. 

2 Recueil, I, 878. 
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without giving fig. 1 a position of preference. It is doubtful whether “with 
regard to” (concernant) refers to ‘‘legislation’’ (législation) or whether, possi- 
bly adding a comma after “war legislation” (législation de guerre), it is to be 
construed as equivalent to ‘‘ with regard the enemy property, rights or inter- 
ests” (en ce qui concerne les biens, droits ou intérêts ennemis). But even if it 
is assumed that “with regard . . . interests” qualifies “war legisla- 
tion”, the court says, this does not prove that the authors of the Treaty of 
Versailles meant thereby a differential legislation against enemy property as 
such. If we speak of legislation concerning enemy property, it does not 
follow that war legislation is thereby meant which is directed exclusively 
against enemy property. Furthermore, Germany did not adduce any proof 
that in this case or in others requisitions were effected exclusively against 
enemy nationals. If the German agent emphasizes the fact, the court con- 
tinues, that on the part of France—and figs. 1 and 3 refer to French measures 
—provisions were made in 1914 as to requisitions of enemy property, the 
reply must be that it was in that case only a question of declaring seques- 
trated enemy property, too, subject to requisition. That is, it was only a 
question of placing enemy property on the same footing with domestic and 
neutral property. As far as the German objection is concerned that fig. 1 
does not deal with requisitions in general, since otherwise its par. 2 would be 
unintelligible, which annuls all German measures in occupied territory, al- 
though requisitions are expressly sanctioned in the Hague Convention on the 
Laws and Customs of War on Land, it must be replied, in the first place, that 
it is quite possible for the Treaty of Versailles to modify the Laws and Cus- 
toms of War on Land, and, in the second place, that the nullification of the 
requisitions effected in occupied territory may be explained by the fact that 
the view of the authors of the Treaty of Versailles was that during the World 
War Germany continually violated the rule of Article 52 of the aforemen- 
tioned convention in France and Belgium, this article stipulating that the 
requisitions must be demanded only for the needs of the army of occupation. 
The German objection that Art. 298 (b) draws a conscious distinction be- 
tween differential measures and others in providing: “not to subject the 
property, rights or interests of the nationals of the Allied and Associated 
Powers to any measures in derogation of property rights which are not ap- 
plied equally to the property rights and interests of German nationals, and to 
pay adequate compensation in the event of the application of these meas- 
ures” is answered by the statement that, if that objection had reference to - 
the past, it would be decisive, but that in reality it refers to the future, the 
time of peace. Hence it is natural that at this time the foreign national will 
take part in the economic and social life of the state of sojourn. In time of 
war, on the contrary, he does not participate therein since (cf. Arts. 44, 49, 52 
of the Hague Convention) the national of an enemy state “is not obliged to 
participate by the sacrifice of abandonment of his property with or without 
complete or incomplete indemnity, in the struggle against his country, es- 
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pecially when, as in the present case, it is a question of providing material 
officially in the category of Kriegsbedarf’’. Expressing it in other words: if 
the treaty includes requisitions among those measures for which Germany is 
liable, it has not the economic war in mind but the “forced participation of 
the national of an allied state in the war waged by Germany against this 
allied state itself”. 

To the German claim that the exceptional character of the “exceptional 
war measures” can only lie in the fact that they are directed exclusively 
against enemies, the decision replies that this might just as well be applied to 
the abnormal and transitional nature of war legislation. Certainly the most 
drastic measures, the “ mesures de disposition,” have never been qualified as 
“exceptional”. Here it is a question of a term which was chosen, not “ be- 
cause of its intrinsic value”, but only as a terminus technicus to designate 
other measures than those “de disposition”, whose exact description is con- 
tained in fig. 3, II. If the German delegation, in its note to the Peace 
Conference of May 23, 1919, spoke of “exceptional laws” and was not con- 
tradicted, the reply must be that it did not deal at all with the question of 
differentiality, so that there would have been no reason for the Allied and 
Associated Powers to discuss further that conception, which was not pre- 
cisely defined. 

If fig. 9 of the Annex of Art. 297 presupposed a “differential legislation” 
according to the German conception, it is not proved. “Any general term 
may be used without all the arrangements or all the facts designated by this 
term being really examined, and . . . it always happens that in any 
phrase the extension of a term is limited by the context, without the term in 
itself having a restricted extension”. The use of the expression “exceptional 
war measures” in the narrower German sense would be important for the 
interpretation only if the treaty did not generally define that conception 

and if it used the term only in that narrower sense, as, for example, 
in fig. 1, par. 2. 

Germany has tried to conclude from fig. 1, II, of the Annex, which declares 
the measures after the conclusion of the Armistice null and void, and from 
Art. 298 (b), which authorizes non-differential measures after the war, that 
the measures confirmed or annulled in fig. 1 could only be differential. The 
decision replies that the two norms deal with different periods. 

As is known, Germany, referring to Part VIII, Annex I, fig. 9, had ex- 
pressed fear of a double obligation of payment for the same damage. On the 
other hand, the mixed arbitral court refers to the aforementioned letter of the 
War Burdens Commission, to the subsidiary character of Part VIII as 
against Part X, Secs. III and IV, emanating from Art. 242, and to the fact 
that an eventual different conception of the Reparation Commission could 
not affect the mixed arbitral courts, which are independent of it. 

While up to this point the decision proceeds defensively, it now passes to 
the offensive. Fig. 4 of the Annex, it says, decrees the competence of an 
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arbitrator for damages inflicted by Germany upon the nationals of an Allied 
and Associated Power prior to its entry into the war, without making any 
distinction between differential and non-differential measures. "War meas- 
ures against enemies as such were at that time not yet possible. If the 
treaty stipulates an international liability of Germany for these peace meas- 
ures, it cannot be assumed that it was the intention to reserve them for time 
of war to municipal law. If the German view as to the analagous applica- 
tion of Art. 298 to time of war were correct, it would apply all the more to the 
prior time of peace, so that Germany, in contrast to Art. 4, cannot be made 
liable for damages which would have resulted prior to the war from legisla- 
tion which would have affected nationals and foreigners without distinction. — 
Section IV, the court says, is the execution of the program which the authors 
of the Treaty of Versailles evolved in Art. 297 with the words: ‘The ques- 
tion of private property, rights and interests in an enemy country shall be 
settled according to the principles laid down in this section and to the pro- 
visions of the annex hereto.” Now it is conceivable that, if they had made a 
distinction in Art. 298 between differential and non-differential measures, 
they would have remained silent otherwise, if it had been their intention that 
this distinction should rightly exist in Art. 297, too. Apart from the eco- 
nomic war and the forced participation of the enemies in the war against 
their own country, there are, the decision argues, three principles which 
govern Section IV: the confirmation of measures against enemies, the lia- 
bility of Germany for damages to Entente. property, the replacement of the 
German courts by mixed arbitral courts. The latter is the main principle of 
Sections IIT and IV. ; 

The fact that the doubtful questions to which Art. 297 (c), together with 
figs. 1 and 3 of the Annex, as far as they are concerned in the partial question 
here involved, give rise, have been examined by the Belgo-German arbitral 
court with greater care than by the First and Third Chambers of the Franco- 
German court, suggests a discussion and criticism in connection with this 
decision. The effort to motivate as carefully and juridically as possible its 
conception, which differs from the German conception, cannot do away with 
the fact that the arbitral court must have had the desire from the very 
beginning to favor a victory from the Belgian point of view. In making this 
statement it is by no means our intention, not even in the sense of the‘general 
remarks above, to charge with partizanship in favor of Belgium the court 
which, beside its Swiss president, Moriaud, and the German assessor had as 
an assessor one of the most brilliant representatives of modern international 
law, Albéric Rolin. But the reference to the deficient legal guarantees which 
the German Economic Court offers, leads one to ponder. An unbiased 
study of the decision does not permit one to reject the assumption that the 
arbitral court desired to motivate a sort of competence of despair, in order to 
make the approach to international arbitration possible for Belgians who 
have suffered damages. The decision does not, to be sure, deserve the harsh 
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words which Isay* pronounces with regard to it. For the persons responsi- 
ble for its redaction exercised too much care in drawing it up to warrant such 
criticism. But it is also my opinion that it cannot withstand criticism. 

In the first place, we cannot agree with the conception of the arbitral court 
that there is a petitio principii in the German interpretation of fig. 1 of the 
Annex in connection with the economic war. That reference to the motives, 
to the genesis of Section IV, which undoubtedly includes, at least in part 
liquidation or perpetuation of the economic war, is of the greatest importance 
for the norms in question. This statement does not signify, as the decision 
seems to fear, that it would be impossible to examine whether Sec. IV, beside 
the liquidation or perpetuation of the economic war, seeks to regulate other 
ideas in a legal manner, too. The principal point here is that, from the his- 
torical point of view, there is an echo of the economic war in Sec. IV. Not 
because it contains provisions which may be conceived as liquidating the 
economic war is this connection to be assumed, but certain provisions have 
been made because the liquidation is to be effected in a certain way. That 
Art. 297 (a), which stipulates the nullification of German liquidation meas- 
ures, is one of these, is just as clear as for example fig. (b), which stipulates a 
right of retention and liquidation against Germany. Art. 297 (e) is im- 
portant here for the moment. The nature of the damages inflicted upon 
nationals of the Allied and Associated Powers in German territory may be 
determined only by interpretation of that part of sentence 1 with which we 
are concerned. Ifthe whole position in the system favors the interpretation 
that here, as for example in figs. (a) and (b), the economic war is meant, it 
is nothing more than a point of evidence. To this extent, but no further, we 
may agree with the Rymenans decision. But does not the interpretation of 
the words “exceptional war measures and measures of transfer mentioned in 
pars. 1 and 3 of the Annex hereto” allow an interpretation agreeing with the 
conception that only (admittedly not also) measures are meant which are 
generally termed economic war measures, that is, measures aimed against 
enemy nationals as such? 

Prior to an analysis of figs. 1 and 3 of the Annex, which, as the decision 
correctly says, are of equal importance in the sense of Art. 297 (e), it seems 
necessary to examine whether and where exceptional war measures and meas- 
ures of transfer are elsewhere mentioned in Arts. 297 and 298. 

Fig. (a) attracts our attention, which reads: 

The exceptional war measures and measures of transfer (defined in 
paragraph 3 of the Annex hereto) taken by Germany with respect to the 
property, rights and interests of nationals of Allied or Associated 
Powers, including companies and associations in which they are inter- 


ested, when squiganon has not been completed, shall be immediately 
discontinued. 


“23 In his article “Das cea wae Gemischte Schiedsgericht und die ausserordent- 
lichen Massnahmen im Yersailler Vertrag. (Der Fall Rymenans)”, Zeitschrift für. Völker- 
recht, Vol. XII, 1922 (quoted according to the reprint). 
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Furthermore fig. (d) stipulates: 


As between the Allied and Associated Powers or their nationals on the 
one hand and Germany or her nationals on the other hand, all the ex- 
ceptional war measures, or measures of transfer, or acts done or to be 
done in execution of such measures as defined in paragraphs 1 and 3 of 
the Annex hereto shall be considered as final and binding upon all per- 
sons except as regards the reservations laid down in the present treaty. 


If we add to these two provisions the passage of fig. (e) already quoted, it 
follows with regard to the interpretation of Art. 297 (e), and in consideration 
of the fact that fig. (1) is not mentioned in (a) whereas it is mentioned in (d) 
and (e), that 1 and 3 must be used for the interpretation of the exceptional 
war measures. The important passage for this definition is neither fig. 1 nor 
fig. 3 alone (cf. (d) : “as defined in paragraphs 1 and 3 of the Annex hereto”), 
but fig. 3 is further explained by fig. 1 in two respects. In the first place, fig. 
1 supplements the examples of 3; in the second place, the terminus technicus 
“exceptional war measures” is explained in connection with the economic 
war, whereby in two places of 1 (a), which only refer to 3, the interpretation 
given in 3 is made clearer: “in pursuance of war legislation with regard to 
enemy property, rights and interests”. It cannot be replied, as the mixed 
arbitral court does, that probably a comma was omitted before ‘dealing 
with” (concernant). The comma is lacking not only in’ the two places of fig. 
1, it is also lacking in the Annex I to Art. 250 of the Peace of St. Germain, 
Art. 179 of the Peace of Neuilly, Art. 232 of the Peace of Trianon, Art. 298 of 
the Peace of Sévres. That this text aims consciously at the measures of the 
economic war, follows very clearly from fig. (a), which surely has only such 
measures in view and, with reference (only) to fig. 3 of the Annex, abolished 
such measures de futuro. 

Our contention, in summary, is that the exceptional war measures are of 
every kind, that is, of the kind as mentioned in figs. 1 and 3 of the Annex 
(inclusive of requisitions), but that in view of the motives of Sec. IV, and in 
view of the significant restrictive supplementation by the words: “with 
regard . . . interests” (concernant . . . ennemis) the interpretation 
must be to the effect that by exceptional war measures in the sense of Art. 
297 (e), which alone applies here, only those measures must be understood 
as were directed against enemies as such. If the Rymenans decision replies 
to this that measures concerning enemies do not necessarily have to be such 
as were directed only against enemies, Isay*4 correctly pointed out that in 
case of legislation concerning women and military persons it is not permissi- 
ble to say that it affects men and civilians, too. 

In opposing the German reference to Art. 298 (b), the mixed arbitral court 
fails to consider that in spite of the difference in point of time, this norm, too, 
must be regarded as an expression of the basic thought governing the entire 
section, namely, the liquidation of the economic war, and could therefore be 


% Loc, cit., pp. 4 and 5. 
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used very well. The conception of the participation of nationals of the Al- 
lied and Associated Powers in the struggle against their country, which, the 
court says, must be found in the cession of property as Kriegsbedarf, is forced 
and artificial and hard to understand in view of the fact that Albéric Rolin 
took part in the redaction of the judgment. Isay rightly points out (p. 14) 
that, whereas other exceptional war measures in the sense of the decision, 
that is, all measures decreed during the war concerning enemy property, as 
for instance the order of a cattle census, the prohibition to use white flour for 
baking, are certainly no “‘sacrifice or abandonment of property” and, there- 
fore, do not represent a forced participation in the war against one’s own 
country, requisitions might, too, be considered in contravention of inter- 
national law. But, he says, it is not clear to what extent the legal basis for 
the liability resulting from requisitions could be different from that arising 
from other war measures. But with respect to requisitions, too, it must be 
said that they have been declared valid by the Treaty of Versailles (cf. fig. 1 
of the Annex). In fact, compensation for damages resulting from excep- 
tional measures is a special compensation, separate from general reparation 
according to Arts. 231 ff. 

As far as the argument of the arbitral court is concerned which emphasizes 
the undisputed juxtaposition of ‘exceptional war. measures” and ‘measures 
of transfer” (cf. also Art. 297 (a) and (d), I am of the opinion that the latter 
must always be considered as a consequence of the former, so that the charac- 
teristic word “exceptional”, which in the case of the measures confiscating 
ownership, not property (the former is the more frequent form of these acts 
of confiscation), was essential for their description, might seem indispensable 
in the case of measures of transfer, in accordance with the previous definition 
in par. 1 of fig. 3. 

With regard to fig. 9 of the Annex, what has been said of Art. 298 applies. 
The same argument also applies with regard to fig. 1, IT, of the Annex. 

I arrive at a result which has been shaken neither by the Huret and Dutreil 
cases nor by the Rymenans decision. It is as follows: Only such measures 
are to be considered exceptional war measures, in the sense of Art. 297 (e), as 
have not only affected enemy property but were designed to affect it in ac- 
cordance with the intention of the German authorities who ordered these 
measures.”8 

Of the decisions of the Anglo-German arbitral court which are known to 
me, those in the Weiss Biheller case (Recueil, I, 850) and the McLeod Russel 
case (Recueil, I, 547) have discussed the question of exceptional war meas- 


, 


% Isay, loc. cit., 20. 
z: Cf. also Schuster in Sritish-Year Book of International Law, I, 1920-21, I, 181; the pam- 


phlet of Isay, Der Begriff der ausserordentlichen Massnahmen im Friedensvertrage von Versatil- 


les, 1922 (published prior to the Rymenans decision), where the Huret and Dutreil cases are 
discussed; also Partsch, in Mitteilungen der Deutschen Gesellschaft für Völkerrecht, 1922 
(good); Gidel-Barrault, Le traité de Paiz avec V Allemagne, 1921, pp. 24 ff., is incorrect. 
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ures. The former did not touch upon the essential’ question because the 
measures concerned (confiscation of jute belonging to Englishmen) were at 
the time effected, according to the opinion of the court, only with respect to 
nationals of Great Britain. The case therefore involved exceptional war 
measures according to the German conception. In the second case the arbi- 
tral court had to deny its competence because the acts in question were ef- 
fected on Belgian, that is, non-German soil.?” 


Tir 


If in a legal dispute a decision has been rendered it is “final and conclu- 
sive” according to Art. 304 (g).. That is nothing but the expression of the 
generally recognized rule: res judicata jus facit inter pares. The concrete 
dispute is settled without its being necessary for the legal considerations 
given in the decision to share the quality of legal force. The popular cult of 
precedents will, to be sure, lead to the constant reference to previous cases 
(cf. the most notorious Huret, Dutreil and Rymenans cases), but there is no 
compulsion as to this, any more than in cases before municipal courts. The 
Anglo-German arbitral court pronounced as follows in the Gunn case,* thus 
establishing a precedent: 

The Tribunal are of opinion that considering the nature of their task 
and their position as a final arbitral court created by the Peace Treaty, a 
decision given by them in a case cannot be deemed as unreservedly bind- 
ing for future cases. They must reserve to themselves the right of re- 
considering in a new case, a legal question dealt with by them in a former 


decision. Likewise any of the parties may not only bring before the 
Tribunal a new case which they consider as not identical with a former 


case already decided, but also request the Tribunal with regard to the . i 


new case to reconsider a legal question on which a former decision has 
been grounded. 


The conclusiveness mentioned in Art. 304 (g) means the impossibility of 
any appeal or revision. All rules of precedure adopted by the mixed arbitral 
courts on the basis of the power given to them in par. 2 of the Annex to Art. 
304, contain provisions on a revision of the decision in case. new facts are 
found. Thus the Belgo-German.rules provide in Art. 76:?° 


The party discovering a fact with which it was not familiar at the time 
of the pleadings may, within a period of two years from the notification 
of the sentence, demand its revision, if the knowledge of this fact by the 
Tribunal may have caused an important modification of the sentence. 

The procedure of revision is opened by a decision of the Tribunal stat- 
ing the existence and importance of the new fact and regulating the pro- 
cedure to be followed. 

The Tribunal may suspend the execution of the sentence. 


27 For the important question, whether Yugoslavia is a new state, see my book (cited in the 
beginning of this article) Zustdndigkeit, etc., pp. 38-48. i 

28 Recuetl, II, 203. i 

2° Recueil, I, 43. 
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The admissibility of this action for restitution mildly termed revision satis- 
fies a necessity and is not in contradiction to the Treaty of Versailles. 

Since it is a question of rules of procedure for an international court, prec- 
edents in international law, especially the Hague Pacific Settlement Con- 
vention of 1899/1907 and the Plan for the Permanent Court of International 
Justice of December 20, 1920, as well as the rules of procedure of this court of 
March 24, 1922, can be used in interpreting the provisions of restitution. 

Art. 83 of the Pacific Settlement Convention of October 18, 1907, reads: 


The parties can reserve in the compromis the right to demand the re- 
vision of the award. 

In this case and unless there be a stipulation to the contrary, the de- 
mand must be addressed to the tribunal which pronounced the award. 
It can only be made on the ground of the discovery of some new fact 
calculated to exercise a decisive influence upon the award and which 
was unknown to the tribunal and to the party which demanded the re- 
vision at the time the discussion was closed. 

Proceedings for revision can only be instituted by a decision of the tri- 
bunal expressly recording the existence of the new fact, recognizing in it 
the character described in the preceding paragraph, and declaring the 
demand admissible on this ground. 


Art. 61 of the plan for the Permanent Court of International Justice, in its 
essence identical, provides: 

An application for revision of a judgment can be made only when it is 
based upon the discovery of some new fact of such a nature as to be a de- 
cisive factor, which fact was, when the judgment was given, unknown to 
the court and also to the party claiming revision, always provided that 
such ignorance was not due to negligence. 


Art. 83 of the Hague Pacific Settlement Convention reflects the intense 
struggle which took place at the First Hague Peace Conference of 1899 be- 
tween de Martens, as an enemy of a claim for restitution,?° and Holls, who 
rightly pointed to the possibility of an unjust decision. The careful word- 
ing of Art. 55—Art. &8 of 1907, a compromise” due to Asser, shows in its strong 
limitation of the admissibility of an arbitral revision of a decision by express 
previous stipulation of such revision in the compromis (i.e., institutional 
restitution)**, exactly as in the rules of procedure of the mixed arbitral courts 
and by the discovery of a new fact of a definite nature, the lack of confidence 
in a prolongation of a dispute between states. Nevertheless such revision is 

30 Cf. Meurer, Das Friedensrecht der Haager Konferenz, I, 350 fi., 363, 366; Holls, The Peace 
Conference at the Hague, 1914, p. 286 #.; Nippold, Fortbildung des Verfahrens in vélkerrecht- 
lichen Streitigkeiten, 1907, p. 347 ff. 

3 Meurer, op. cit. Holls was correct in saying: “Nothing is settled until it is settled 
right.” Meurer, p. 371, also speaks about the indispensability of the institutions. 

32 De Martens had made a motion for its deletion in 1907. Cf. Lémonon, La seconde Con- 
jérence de la Paiz, 1912, p. 181; Higgins, The Hague Peace Conferences, 1909, p. 177. 

33 Tt is really natural, in view of the dispositive nature of international law, be it unwritten 
or written law, that the parties should have the right to agree formally, prior to the sentence 
or after it, on a revision thereof. 
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indispensable, unless “interests of justice are to be sacrificed to those of 
peace.’784 

It is nowhere stated what is meant by a “new fact”. Butthe determining 
influence which its discovery must have exercised on the sentence is declared 
to be an important factor. That means that the new fact would in law and 
justice have caused a decision more favorable in some respects for the state, 
if it had been known to the court at the time judgment was rendered. Of 
course it goes without saying that only facts, not legal principles, can be the 
subject of the new evidence. In the Chamant and Heim cases the Franco- 
German mixed arbitral court based its decisions, unfavorable to Germany, on 
the allegation of “virtual nationality” of Alsace-Lorrainers and described 
this interpretation as being in conformity with the “intention of the trea- 
ty.” Subsequently the German agent received important documentary 
material from which the inaccuracy of this assumption appeared and from 
which it follows that the French, even accredited representatives of the Al- 
sace-Lorraine movement, have considered the Reichsland as having been 
German up to the time of the conclusion of the treaty. Using this, that is, 
a “new fact” as a basis, the Reich sought a revision of the treaty. The 
French replied with a statement that these documents were secret and came 
into German hands only by indiscretion. The decision of February 1, 
1922, correctly attached no importance to the circumstances of the finding 
of these documents, but.presented a series of questions to Germany which in 
our opinion should all be answered in the affirmative. There can be no seri- 
ous doubt that the realization of the fact that views on the antecedents of 
legal rules which influenced the court were erroneous may be in the nature of 
a “new fact” in the sense of the rules of procedure. 


IV 


The case of an action for restitution whose object is to have the contested 
decision corrected in the light of a new fact must be sharply distinguished 
from a case where a decision can be treated as a void decision by one or both 
of the parties (of course, by argumentum a majori ad minus, a party entitled 
to treat a decision as void may bring action for restitution as far as the pre- 
requisites for such an action are fulfilled), without a reservation for revision 
or a subsequent agreement being necessary in a compromis in the arbitral 
decision itself or in the rules of procedure, as in the case of the action for resti- 
tution. In such case the decision is to be treated as if it had never been ren- 
dered and the party which does not conform thereto cannot be considered 
bound in good faith to obey the sentence.*” 

# Barbosa in the Second Peace Conference. Actes et Documents, II, 367. 

35 Cf. Recueil, 1, 376-77 (Chamant); 387 (Heim). 

3 Recueil, I, 769. 

37 Weiss, Revue générale de droit international public, XVII, 1910, pp. 122-123, is excellent. 
Can an arbitral judge who considers a decision to be rendered by his colleagues as void, refuse 
his codperation and thereby prevent the decision from going into effect? I should say yes. 


Cf. the Betsey case, Politis-Lapradelle, Recueil des arbitrages internationaux, I, 1905, pp. 64, 
65. 
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There is almost. universal agreement on the fact that void decisions are 
possible in international arbitrations. Opinion only differs as to the causes 
for nullity of a decision. While Pufendorf in his Jus naturae et gentium (I, 
Ve XIU, par. 4) designates manifest partizanship of one of the judges as a 
ground for nullity, Vattel calls a decision null (Droit des gens, II, p. 305) 
when a judge renders a decision which is unjust and contrary to reason. 
Such cases hardly occur nowadays, but what Heffter®* says (p. 233)deserves 
attention: “It (sc. the compromis) can be contested if . . .3* the limits 
of the compromis are exceeded.” To this Geffken (note 13) says: ‘The 
essential reason for the rejection of an arbitral award is that it has not ad- 
hered to the questions submitted to it (clear departure from the terms of 
reference). To these reasons might be added equivocal form of the award 
itself.” According to Calvo* the parties may treat an award as void, ‘‘if 
the award was pronounced without sufficient authorization therefor on the 
part of the judges, or when it exceeded the limits set by the compromis or did 
not adhere thereto,” 4 

In his Projet de règlement pour tribunaux arbitraux internationauz, pre- 
sented to the Institute of International Law in 1874, Goldschmidt catalogues 
eleven reasons for nullity. Number 6 is here pertinent: “If the court ex- 
ceeded the limits of the competence given’ to it by the compromis.” On 
August 28, 1876, the Institute voted to accept an Art. 27 of the following 
tenor: “The arbitral award is void in case the compromis is void or in case 
of excessive exercise of power, of corruption proved with regard to one of the 
judges, or of essential error.” 

The Russian project! presented to the First Hague Peace Conference 
omits only the case of essential error. But the conference refrained from 
giving reasons for nullity of an arbitral award. As was shown above, it con- 
tented itself with providing an action for restitution in case of new facts, 
without thereby rejecting reasons for nullity. 

38 Das europäische Vélkerrecht der Gegenwart, 8th ed., 1888. 

39 Cases such as invalidity of the compromis, absolute incompetence or dishonesty of the 
arbitrator, etc., which are no longer of any interest, precede. 

49 Droit international ihéorique €t pratique, IXI, 5° éd., 1896, p. 485; Pierantoni, “La nullité 
d’un arbitrage international,” Revue de droit international et de législation comparée, 1898, p. 
445 ff, 

41 See also Nys, ‘La révision de la sentence arbitrale,” in Revue de Droit international et de 


Législation comparée, 2° série, XII, 1910, p. 600 ff.; j Fiore, Revue générale de droit international 
public, XVII, 1910, pp. 240, 248. 

42 Art. 26: “The arbitral award is void in case the compromis is void, or in case of exces- 
sive exercise of power, or of corruption proved with regard to one of the judges.” On the 
deliberations see especially Nys, loc. cit., pp. 607 ff. 

4 Mérignhae, Traité de droit public international, I, 1905, p. 539, rightly says: “We find 
that with regard to cases of nullity of the arbitral award, the Peace Conference left things 
entirely as they were before. Consequently jurists will continue to teach that in certain 
cases, which must be determined, an arbitral award is evidently null, and the states will con- 
tinue to refuse to accept this award or create a manner of exceptional recourse to pass judg- 

ment on nullity, as in the case of the United States and Mexico in 1897.” 
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Among the cases of nullity of a decision, as formulated by the Institute and 
by scholars, we, who are dealing with the question of the competence of the 
mixed arbitral courts of the Treaty of Versailles, are interested primarily in 
the “excessive exercise of power”, that is, cases where, as Calvo has ex- 
pressed it in a classical manner, the award “exceeded the limits set by the 
compromis or did not adhere thereto.” For exira compromissum arbiter nihil 
facere potest. “From the compromis and thence alone the judge derives the 
right to judge the difference submitted to him. It is this compromis, a 
charter of his temporary magistracy, which fixes the character and limits of 
the competence wherewith he is invested. When he exceeds the mandate he 
has received, this competence disappears, and since the decision which he 
renders under such conditions no longer has a juridical basis, it no longer 
has value or binding force for the Powers whose intentions it has miscon- 
strued.’’44 

In an almost classical manner the arbitral court in an Anglo-Chilean dis- 
pute pronounced its incompetence because if it had affirmed its competence 
it would have been guilty of excessive exercise of jurisdiction. Its reasons 
are as follows: ‘Considering that the competence, coming from laws and 
treaties, has always the nature of strict law and includes only the powers 
defined in express terms and those whose exercise is virtually and necessarily 
required, and that it cannot be extended by way of interpretation outside of 
the terms establishingit. . . .’ Ifin this case the court correctly denied 
its own competence, so as not to expose its award to nullity, a study of the 
history of international Jaw shows us cases where a judge interpreted his 
competence in a manner which forces us to consider his decision void. 

The decision of the King of the Netherlands rendered on January 10, 1831, 
on the basis of the (isolated) arbitration treaty of September 29, 1829, has 
become notorious. _ The King was to draw a boundary between the English 
and American possessions in North America. By deciding neither for the 
line proposed by England nor for that proposed by the United States, but 
drawing a new arbitrary line, in violation of the provisions of the compromis, 
he exceeded his competence, as the American minister at The Hague declared 
in his note of protest of January 12, 1831, and became guilty of a““‘ departure 
from the powers delegated by the high contracting parties”, against which 
protest was made “‘in order that the rights and interests of the United States 
may not be supposed to be committed by any presumed acquiescence on the 
part of their representative near His Majesty, the King of the Nether- 
lands.” In June, 1832, the American Senate resolved by 35 votes against 
8 that the award is not binding and that it is void.® In the note doctrinale 


“ Weiss, “L’arbitrage de 1909 entre la Bolivie et le Pérou.” Revue générale de droit inter- 
national public, XVII, 1910, p. 118. 

4 Moore, Iniernational Arbitrations, I, 1898, p. 137. 

48 Moore, loc. cit., 188. On the further negotiations which ended in 1842 with a treaty, 
see Moore, 139 ff.; Lapradelle-Politis, Recueil des Arbitrages internationauz, I, 1905, 388 ff. 
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with which Asser accompanies the award in Lapradelle-Politis we find the 
following remarkable statement :‘7 


What remains of this long dispute . . . is only the recollection of 
an incident which, truly exceptional, gives quite a special character to 
this arbitration, namely the refusal of the United States to execute the 
award of January 10,1831. Not that in the history of arbitration a re- 
fusal of execution is a rare occurrence, nor in theory an impossibility. 
There are other examples of arbitration not followed by execution, and, 
on the other hand, it is in principle certain that if the judge exceeds the 
limits of his competence as defined by the compromis, both parties may 
reply to his excessive exercise of jurisdiction by a refusal of execution. 
What is curious here is not so much the refusal of execution as the cir- 
cumstances of and reasons for refusal. 


And Asser closes: 43 


The judge who cannot judge according to these indications should 
. refrain from judging. Herein lies one of the most important 
differences between international arbitration and a judgment of a mu- 
nicipal court. The municipal courts must always render a sentence be- 
cause the state which institutes them would fail of its duty of justice if 
it declared itself unable to render judgment. The arbitration courts 
may pronounce the non liquet, because the states that have instituted 
arbitration owe themselves only the execution of the compromis. 
Named but limited by the compromis, the arbitrator has only to apply 
the compromis, When under the conditions in which the compromis 
places him it is impossible for him to render an equitable or simply con- 
formable award, he need only say so. 


Of a similar nature was a boundary dispute between Bolivia and Peru de- 
cided by the President of the Argentine Republic, acting as arbitrator. In 
this case, too, the arbitral judge, in default of sufficient material for an exact 
boundary delimitation, rendered a decision ew aequo et bono, instead of secur- 
ing the evidence prescribed by the compromis. And in this case, too, the 
state unfavorably affected (Bolivia) treated the decision as void.” 

_Excessive exercise of jurisdiction and consequently nullity of the decision 
were also charged in recent times in the award of Cleveland in the Cerrutti 
case, in that of Strong in the Pelletier case,®° in that of King Edward VII in 
the Chile-Argentina boundary dispute, in that of Loubet in the Costa Rica- 
Panama boundary dispute, and in that of Barge in the Orinoco case. A 
consideration of the individual cases*? would not be to the point here, where 
we are concerned only with proving that international law recognizes exces- 


47 P, 391. 

48 P, 398. 

49 Cf. Weiss in the Revue générale de droit international public, XVII (1910), p. 105 ff. 

50 Cf. Moore, Arbiiraiions, II, 1749 ff., especially p. 1800. 

Cf, Lammasch, Die Rechtskraft internationaler Schiedsspriiche, 1918, p. 192 ff.;  Scelle, 
in Revue générale de droit international public, XVIII, 1911, p. 164 ff.; Nys, loc. cit.; Nippold 
in Das Werk vom Haag, II. Serie, I. Band, III. Teil, 1914, p. 5 ff. Lammasch, 170. 

82 Lammasch, p. 171 ff. 
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sive exercise of power as a ground for nullity or arbitral awards, But it. 


seems important to quote the following passages from the award of the Hague ` 


_Court in the Orinoco case of October 25, 1910: 


- Whereas it is assuredly in the interest of peace and the development 
of the institution of international arbitration, so essential to the well- 
being of nations, that on principle, such a decision be accepted, respected 
and carried out by the parties without any reservation, as it is laid down 

‘in Article 81 of the Convention for the Pacific Settlement of Inter- 
national Disputes of October 18, 1907; and besides no jurisdiction what- 
ever has been instituted for reconsidering similar decisions. . 

But whereas in the present case, it having been argued that the de- 
cision is void, the.parties have entered into a new agreement under date 
of the 13th of February, 1909, according to which, without considering 
the conclusive character of the first decision, this Tribunal is called upon 
to decide whether the decision of Umpire Barge, in virtue of the circum- 
stances.and in accordance with the principles of international law, be not 

. void, and whether it must be considered so conclusive as to preclude a 
reéxamination of the case on its merits; 

Whereas by the agreement of February 13th, 1909, both parties have 

„at least implicitly admitted, as vices involving the nullity of an arbitral 
decision, excessive exercise of jurisdiction and esséntial error in the judg- 
ment (exceso de poder y error esencial en el fallo), 

Whereas the plaintiff party alleges excessive’ exercise of jurisdiction 
and numerous errors in law and fact equivalent'to essential error. 


With regard to the excessive exercise of jurisdiction the court said: 


Whereas the agreement of February 17, 1903, did not invest the arbi- 
trators with discretionary powers, but obliged them to| give their decision 
on a basis of absolute equity without regard to objections of a technical 
nature, or to the provisions of local legislation (con arreglo absoluto á la 
equidad, sin reparar en objeciones técnicas, ni en las disposiciones de la 
legislacién local) ; 

Whereas excessive exercise of power may consist, not only in deciding 
a question not submitted to the arbitrators, but also in misinterpreting 
the express provisions of the agreement in respect of the way in which 
they- are to reach their decisions, notably with eed to the legislation 
or the principles of law to be applied; 


53 Cf. the following passage from the agreement for arbitration between the United States 
of America and Venezuela, which was made as the result of the rejection by the United States 
of an award of the Umpire Barge, partly because of excessive exercise of jurisdiction and es- 
sential error: ‘. . . in consequence of this ‘situation, William I. Buchanan and Doctor 
Francisco Gonzales Guinan, in the spirit that has marked their conferences, have agreed to 
submit this case to the elevated criterion of the arbitral tribunal created by ‘this protocol, in 
the following form: The arbitral tribunal shall first decide whether the decision. of Umpire 
Barge, in this case, in view of all the circumstances and under the principles of international 
law, is not void, and whether it must be considered so.conclusive as to preclude a reéxamina- 
tion of the case on its merits. If the arbitral tribunal decides that said decision must be 
considered final, the case will be considered by the United States of America as closed; but 
on the other hand, if the arbitral tribunal decides that said decision of Umpire Barge should 
not be considered as final, said arbitral tribunal shall then hear, examine and determine the 
ease and render its decision on the merits.” 
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Whereas the only motives for the rejection of the claim for 19,200 
dollars are: first, the absence of all appeal to the Venezuelan courts of 
justice, and second, the omission of any previous notification of cession 
te the debtor, it being evident that “the circumstance that the question 
might be asked if on the day this claim was filed, this indebtedness was 
proved compellable’’, could not serve as a justification of rejection. 


And as regards the objection of the Calvo clause which was contained in 
the contracts of the navigation companies with Venezuela (Grell contract 
and concession cf 1900), the award says: ‘Whereas it follows from the 
agreements of 1903 and 1909-—-on which the present arbitration is based— 
that the United States of Venezuela had by convention renounced invoking 
the provisions of Article 14 of the Grell contract and of Article 4 of the con- 
tract of May 10, 1900.” 

These considerations confirm the statement made above that a decision of 
a mixed arbitral court is void in case the limits of competence set by the 
Treaty of Versailles, which in this connection is an institutional arbitration 
treaty, are exceeded. And in this case the decision may be rejected by the 
party affected. Art. 304 (g), which declares the decisions to be final, does 
not oppose this conclusion, because the decisions mentioned there take it for 
granted that the assumption of the presence of a decision is not made impos- 
sible by a ground for nullity. And the fact that the mixed arbitral courts 
themselves decide on their competence, according to the rules of procedure 
in force, does not preclude the possibility of a void decision. For this pre- 
rogative of the courts does not vest them with a competence on questions of : 

‘competence. It is only the expression of the natural idea that, the compe- 
tence is determined by the arbitral court and not ee the authors of the 
Treaty of Versailles or any other organ. 


SOVEREIGNTY OF THE, MANDATES 


n ' By Quincy Wricut 
i Of the Board of Editors 


“The mandatory “system,” said M.: Rappard, director of the mandates 





ion at its first session; “formed a kind of compromise between the propo- 
ition advanced by the advoéates of annexation, and the proposition put 
Jorward by those who wished to entrust the colonial territories to an inter- 
(national administration.”! Compromises are apt to raise knotty problems 
„7 for the lawyer and the present instance is no exception. From the practical 


ection of the Secretariat of the League of Nations to the mandates commis-' 


point of view perhaps it is unnecessary to solve these problems. The United - 
States Government was able to function successfully for years with the di- . 


vided sovereignty devised by Madison and Hamilton in spite of the insistence 
of legal purists that divided sovereignty is impossible. The British Com- 
monwealth of Nations seems able to do business in spite of the doubt as to 
whether sovereignty has or has not passed to the self-governing dominions. 
(So the mandatory system may work without ascertaining whether sover- 
. tignty resides in the mandatory, the mandated community, the League of , 
Nations, or elsewhere. 

“The mandatory system, according to the terms of Article XXII of the 
League of Nations Covenant and the statements of its advocates, aims to 
establish a better system for the administration of backward areas than has 
existed under the régime of colonies, protectorates, or spheres of influence— 
better in the sense that it would more effectively secure the liberty, material 
welfare and opportunity for development of the native inhabitants, and that 
it would more effectively: secure the opportunity of all states of the world to 
equal participation in the trade and resources of these areas./ While. the 


a 


Me 


system applies as yet only to the territories yielded by Germany and Turkey, - 


with which alone. the conference was directly concerned, advocates have 


,looked upon it as 3 revolution in the relations of civilized and backward’ 


Biles, if stecessful in these limited areas, may furnish an example 
for the government of other areas-of similar character. Whether i in fact the 
supervision of the League of Nations will curb the tendency toward. abuse of 
_ natives and selfish exploitation of economic and military resources heretofore 
/ common, it is still too early to judge. Governments are growing things and 
the ultimate success of the experiment undoubtedly depends on the strength 
and prestige which the League acquires and the good faith of the mandato- 


1 League of Nations, Permanent Mandates Commission, Minutes, 1st sess., 1921, p. 4. 
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ries—their willingness to assume burdens without reward other than the 
prestige which comes from the rendering of disinterested service. 
There can be little question but that the League functionaries have spared 
“no labor to make the experiment a success. The mandates section of the 
League Secretariat has exhaustively collected material about the mandates, 
including not only reports from the mandatories but also petitions and còm- a 
ments from -other ‘sources.2 ~The mandates commission, the majority of 
- whose mémbers are natives of non-mandatory states, has independently ex- 

amined the reports of mandatories, cross-examined their representatives and Ay 
prepared reports meticulously pointing out abuses. The Assembly has dis- ç 
cussed and given wide publicity to these abuses.? The Council has not failed © ° y- 





to give practical effect to the important recommendations of the mandates a 
commission‘ and has shown lawyer-like care in insisting on modifications in ia 
the draft mandates so as to bring them into conformity with Article XXII of * $j 
the Covenant before ratifying them.’ ‘The machinery of the mandates ` J 


commission,” said Lord Balfour in the Council, “the machinery of the Coun- EE 
cil of the League of Nations, the machinery of the Assembly of the League, 
are all contrived to make it quite impossible that any transaction of general > + 
interest should take place except in the full glare of the noonday sun of publie // 
opinion.’”*. l 
Whether the mandaron will continue willing to assume Dudak without / 
»“material rewards is perhaps more questionable. Tt is notable that Armenia, _ 
‘which lacked material resources, went begging for a mandatory. Lord Bal- Ms 
four has repeatedly pointed out that the mandatory system cannot succeed . 
i if 7 is so worked as to impose an actual loss onthe mandatory.” British pub- 
i | lic opinion in the face of overwhelming budgets has concerned itself primarily 
with the subject of profits and necessary expenses of the mandate in Mesopo- 
‘tamia. Doubtless a mandatory is entitled.to recoup the necessary expenses 
{of administration from the mandated territory.° The Permanent Mandates 


2 

2 See statement of M. Rappard, ibid., 2d session, 1922, pp. 5-8. : 

3 See discussion of Bondelzwart uprising in Southwest Africa and of indentured labor i in 
Pacific- Islands, Levermore, League of Nations Year Book, 1928, Vol. 3, p. 276. Haitian | 
delegates have been especially active in sponsoring native rights iù African mandàted terri- 
tories, see League of Nations Records of First Assembly, 80th Plenary Meeting, p. 715; P 
Second Assembly, 1941, 17ih Plenary Meeting, p. 355; Levermore, op. cit. 276, 278. i 

4 League of Nations Monthly Summary, Nov. 1921, Vol. 1, p. 159; Sept. 1922, Vol. 2, p. 
208; Report of Council on Second Session of Permanent Mandates Commission, 1922, p. 3. . 

5 See Viscount Ishii’s reports to the Council, 17th sess., Feb. 1922, and 19th : sess., July, 
1922, League of Nations Official Journal, Vol. 3, p. 791, 821, 847-862. ` 

ê Levermore, op. cit., p: 139; eighteenth sess. of Council, Minutes, League of Nations Oficial . 
Journal, Voi. 3, p. 547. 3 

1 League of Nations Records of First Assembly, 1920, 30th Plenary Meetings, p. 721. 

® Lee, The Mandate for Mesopotamia and the Principle of Trusteeship in English Daw: L. of 
N. Union, 1921. 

9 Palestine mandate, Art. 28; Syria mandate, Arts. 15, 19, SUPPLEMENT to this JOURNAL, : 
Vol. 17, pp. 171, 181, 182. , h 
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{it woulld seem that in law the mandated territories are not under the sov- 
ereignty off the mandatory} although some critics have viewed the system as 
a thin disguise for annexation, and Lord Balfour asserted in the Council of * 
the League {that a mandate is a self-imposed limitation by the conquerors 
on the called which they obtained over conquered territory} 19 The 
pre-armistice agreement of November 5, 1918, clearly repudiated annexation 
of these tertitories by the allies? and although, by the treaty of Versailles 
(Article 119), Germany “renounced in favor of the Principal Allied and As- . 
sociated Powérs all rights” over the possessions in question, nevertheless the 
rights of the latter are to be construed with reference to Article XXII of the 


. League Covenant contained in the same treaty. » This article provided that 


“the tutelage of such peoples should be intrusted to advanced nations 

and that this tutelage should be exercised by them as mandatories, 
on behalf of the League”. % Itis true that the term “intrusted” suggests 
the British law of trusts in which the trustee has legal title to the property. 
The descriptive rather thantegal use of this term is, however, indicated by 
the preceding paragraph in which “the well-being and development of such 
peoples” is said to “form a sacred trust of civilization”. (Thus the League, 


_ as the-embodiment of civilization, 1 has an equal claim with the r mandatory to 
. be considered the trustee.’ x If we appeal to the Roman law of mandatum, it is 


clear that the mandataritisthas no title in the property but is merely an agent, ` 
acting, according to the ancient Roman law, though not according to the 
code Napoleon, without remuneration ¢ 
a In practice also the mandatory’s powers fall short of sovereignty, as is in- 
dicated by the insistence of the council, on recommendation of the Perma- ' 
nent Mandates Commission, that the inhabitants of mandated territories 
are not nationals of the mandatory, that: mandatories must preserve fiscal 
autonomy in the mandated area and utilize all revenues for the benefit of the 
mandate, and that the adininistration of of mandates 3 may not be tr: transferred ferred by 
the assigned mandatory.” f 

The authority, however, of the mandatories in class “C” mandates, 


18 Lansing, The Peace N egotiations; pp. 155-156. 

19 Levermore, op. cit., p. 188. The.official paraphrase substitutes the sad “exercised” 
for “obtained”, 18th sess. of Council, 1922, League of Nations Oficial Journal, Vol. 3, p. 547. 

20 See President Wilson’s second point of July 4, 1918, and discussion in Peace Conference, 
Baker, Woodrow Wilson and World Settlement, Vol. 1, p. 265, Vol. 3, p. 45; Temperley, His- 
tory of the Peace Conference of Paris, Vol. 1, pp. 386, 398, 408. 

2 By the unratified Treaty of Sévres, Turkey recognized the independence of Armenia and 
Hedjaz and the provisional independence of Syria, Mesopotamia and Palestine under man- 
datories to be selected by the Principal Allied Powers. (Arts. 88, 94-96, 98. SUPPLE- 
MENT to this JOURNAL, Vol. 5, pp. 198-201.) Except for the modification of frontiers, par- 
ticularly with regard to Armenia, these provisions are not altered by the Treaty of Lausanne 
of July 24, 1923. 

2 Report of Council on second session of Permanent Mandates Commission, 1922; League - 


‘of Nations, Permanent Mandates Commission, Minutes, 2d sess., 1922, pp. 58, 68, 46; 


League of Nations Monthly Summary, April 1928, Vol. 8, p: 82; supra, note 10. 
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which, according to Article XXII, may be. “administered under “he law-of 
the mandatory as integral portions of its territory,” closely approaches sov- 


» ereignty.- General Smuts, whose major influence in the creation Øf the man- © 
datory system is generally recognized, said, in-a letter of July. 4 1922, with . 
fegard to the authority of South Africa in the mandated territory of South 


West Africa, ‘OC’ mandates are in effect not far removed rom annex- 
ation’. 7In fact several of the “B” mandates are also adminjistered as in- 


í tegral parts of adjacent colonies of the mandatories.47 In thé 1922 States. 


~man’s Year’ Book, published in Great Britain, “B” and “C” mandated 
- territories: are described.along with the colonies and colonial protectorates of 


- the mandatory powers, the existence of thé mandates not even’ being noticed. A 


“inal cases. 2 
Ait also seems impossible to attribute. sovereignty to the aude com- 
‘munities, with the possible exception of Irak. ` Article XXII expressly states. 
\ that the peoples inhabiting these territories are “not yet able to stand by 
` themselves under the strenuous conditions `of the modérn world? and in 


practice peoples under “B” and “C? mandates have.no real control. They ~ 


‘are even excluded from: representation on the governing councils. Com- 


- munities under “ “A” mandates doubtless approach very close to sovereignty. 7 


The Covenant declares that these communities, which formerly. belonged to 
the Turkish Empire, “have reached a stage of development where their exist- 
ence as independent nations can be provisionally recognized subject to the 


7 


f i 


rendering of administrative advice and assistance by a . mandatory until such -` 


time as they are ab’ leto standalone’: Of the former Turkish territories, the > 


_ Hedjaz was recognized as completely: independent and included in the Annex 
to the Covenant, though it actually has not been admitted to the League of 


Nations. Other semitnomadic Arab states such as Yemen, Asir, Nejd,. 


Koweit, have not been assigned as mandates, and aftèr the refusal of the 
United States to accept a mandate for Turkish Armenia, that territory. has 


‘ been returned to Turkey. The Armenian republic of Erivan, former Rus- 


sian territory, has been recognized as independent by Turkey, and Russia. 
. #Mandates have been assigned to France for Syiia- and to Great Britain for 


Palestine and Mesopotamia, but the latter has not been ‘validated by the - 
Council of the League of Nations. In fact Great Britain has announced the 


modification of the draft mandate in accord with a treaty concluded with 
` Feisal, the elected king of Irak. Apparently, the mandate will eventually, 


go into operation providing for British administrative advice and assistance } 


23 League of Nations, Permanent Mandates Commission, Minutes, 2d BESS- 1922, p. 91.. 


-~ See criticism of this statement by Indian representative i in ie assembly, Levermore, op. ‘Cit., 


p. 278. 

24 League of Nations, ; Permanent Mandates Commission, Mu inutes, Ist. sess., 1921, Pp. 14; 
ibid., 2d sess., 1922, p. 58. - 
8 Tbid., Ist sess., 1921, pp. 12, 24, 

28 League of, Nations Monthly Summary, Dee. 1921, Vol. 1, p. 169; Oct. 1922, Vol. 2, p. 263; 


_ June, 1923, Vol. 3, p. 107. 
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to this independent state. In er Gad Palestine the mandatories exercise - 
direct administrative authority through commissioners. The Covenant, 
however, as well as the treaties of Sévres and Lausanne seem clearly 
to contemplate ultimate independence -for these communities, and in 
the Statesman’s Year Book they are all listed separately as independent 
states. a 
Serious difficulty is also met in efforts to attribute sovereignty of the man- 
dated territories to the League of Nations’), M. D’Andrade of Portugal, it is 
true, recalled to the Permanent Mandates Commission in its first session 
(1921) that this view was expressed.during the Paris Peace Conference,?” and 
. doubtless if the Roman law of mandatum were applied the League as man- 
dant would have ultimate control of the thing committed to the mandatarius. 
The council, however, has expressly disclaimed authority over the assign- 
ment of mandates,”* over their territorial limits,? and over the terms of a 
mandate once formally accepted. The Principal Allied and Associated 
Powers, to whom the territory passed either by treaty; or, according to the 
American contention, as a result of the war, transferred the territories di- 
rectly to the mandatories, selecting generally the power in actual military 
occupation and following, in the main, boundaries already agreed upon by 
them in treaties made during the war. These transfers were with the pro- 
viso that the teiritories should be administered as ‘‘mandatories on behalf of 
the League.” Lord Balfour has noticed-in the Council that as a result of 
these facts “the mandates are neither made by the League nor can they i in 
substance be altered by the League”, that “the ma is under 
j the supervision not the control oft the League,” and that “the League is not 
the author of the policy but its instrument”’.**y 
iit a mandated territory is not under the sovereignty of the mandatory, the ` 
mandated community or the League, what is its status? / One writer thinks 

27 League of Nations, Permanent Mandates Commission, M inautes, Ist sess., 1921, pp. 41- 
42; supra, note 20. 

28 See reply of Council to protest of King Hussein of Hedjaz, 8th sess. of Council, Aug. 
1920, League of Nations Oficial Journal, Vol. 1, 343; Levermore, op. cit., Vol. 1, p. 19, and 
reply to U. S. protest on Yap, League of Nations Official Journal, Vol. 2, p. 142, 

29 See discussion of Ruanda boundary, Report of Permanent Mandates Commission, 2d sess., 
1921, p. 6, and report of Council thereon, p. 3. 

30 See M. Hyman’s report to eighth Session of Council, League of Nations Oficial Journal, 

_ Vol. 1, p. 336; reply of Council to United States protest on Yap, 12th sess. of Council, Feb. 
1921, League of Nations Official Journal, Vol. 2, p. 142, and Lord Balfour’s statement, 
League of Nations Oficial Journal, 18th sess. of Council, 1922, Vol. 3, p. 547; Levermore, 
op. cit., Vol. 3, p. 138. 

sl Secretary of State Colby, note to Great Britain, Nov. 20, 1920, and to Council of League, 
Feb. 21, 1921, League of Nations Official Journal, Vol. 2, pp. 138, 140, and Secretary of State . 
Hughes, note, Apr. 1921; Levermore, op. cit., Vol. 2, p. 137. See also, Gregory, this Jour- 
. NAL, Vol. 13, pp. 419-427. 

32 Levermore, op. cit., Vol. 3, p. 188; Eighteenth Soi of Counċil, 1922, League of Nations 
. Oficial Journal, Vol. 3, p. 547. See also statement by M. Rappard, Tenge of Nations, Per- 
manent Mandates Commission, Minutes, 1st sess., 1921, pp. 4, 5. 
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it “highly probable that from the viewpoint of international law . . . , á 
the Allied Powers, by creating the mandatory system, have placed the sover- ' 
eignty of all mandated areas in suspense during the operation of the respec- { 


approach to truth. in ascribing sovereignty of mandated territories to the! 
mandatory acting with the consent of the Council of the League. 7 

The mandates may be considered the constitutions of limited governments 
over these territories. (Internal sovereignty of territory governed under a 
written constitution resides in (1) the power to amend the constitution. 
External sovereignty resides in (2) the power to alienate or (3) transfer the 
territory. 

(1) Where is the power to amend the mandates? The mandates must of 
course be in accord with the principles of Article XXII of the Covenant. In 
giving its original consent to the mandates, the Council carefully compared 
the draft mandates with the Covenant and insisted on numerous modifi- 
cations to assure accordance.** However, subsequent investigations of the 
mandates commission have brought to light provisions, which may not be in 
such accord, as for example, that in the French mandate of the Cameroons, 
which permits the use of native troops for defense of territory outside the 
mandated territory. Thus modification of mandates to avoid such incon- 
sistencies as well as to meet administrative difficulties which are likely to 
arise will doubtless prove necessary. * Such modifications have in fact been 
contemplated in the article found in every mandate providing that“ the 
consent of the Council of the League of Nations is required for any modifi- ) 
cations of the terms ofthe present mandate’\*7 

(Legal validity was originally given to the mandates through the authority 
of three bodies, the Principal Allied and Associated Powers, the mandatory 
and the Council of the League}\ The preamble of each mandate indicates 
the approval of all of these bodies although the “ A” mandates omit the term 
“ Associated Powers” in consideration of the official non-participation of the 
United States in the war against Turkey and the treaties of Sévres and Laus- 
anne. “A” mandates also indicate no participation of “the Principal 
Allied Powers” in the drawing of the mandate but only in the selection of 
the mandatory. None of the mandates in effect indicates any acceptance 
of the mandate or the mandatory by the mandated community, though 
-© Article XXII says with regard to “A” mandates: { “The wishes of these 

communities must: be a principal consideration in the selection of the man- 


bop mandates”. The present writer believes that there will be a close} 


co 





33 Lee, op. cit., p. 19. 

31 Supra, note 5. w 

35 League of Nations, Permanent Mandates Commission, Minutes, ist sess., 1921, p. 24. 

36 For example, see modification of Palestine mandate with reference to Trans-Jordan re- 
gion, infra, note 42. 

37 This consent must be unanimously agreed to by the council, 19th sess. of Council, 1922, 
League of Nations Oficial Journal, Vol. 3, p. 821. ; 
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datory.”) The Mesopotamian mandate, which presumably is to be based on 
a treaty with the Irak Government, will alone fulfil this condition.* 

Is not approval by the same three authorities necessary to amend the man- 
date? Apparently the authority of the Principal Allied and Associated 
Powers was exhausted on allocation of the mandates. ( From that time th 
government of the territories is to be determined entirely by Article XXII 
The eighth paragraph of this article says: {“ The degree of authority, control 
or administration to be exercised by the mandatory shall, if not previously 
agreed upon by the Members of the League, be explicitly defined in each case 
by the Council”. It was contended in the first Assembly meeting that the 
expression “members of the League” referred to all the members of the 
League, consequently{the assembly was the body for defining the terms of the 
mandates.2°) The ae however, has held that this expression refers only 
to the members of the League to whom Germany and Turkey transferred 
the territory, ie. the Principal Allied (and Associated) Powers.*°} This para- 
graph is recited in the preamble of all but “C” mandates and apparently 
refers to the power of these states in drawing the original mandates, a power 
which they seem not to have exercised in the case of “ A” mandates, but does 
not imply any control over subsequent amendments. ` This paragraph does, 
however, indicate a.necessity for council consent to all amendments or in- 
terpretations, a necessity stipulated in each mandate. & As has been noticed 
the Council alone cannot.amend the mandates nor-can the mandatory #* It 
is believed, However,. that the two together may do so and, in the modifi- 
cation of the Palestine mandate excluding the provisions relating to a Jewish 
national home from the Trans-Jordan region{ modifications were actually 
proposed by the mandatory and became effective on approval hy the coun- 
cil.) The suggestion of the council with regard to a modification of the 
boundary between Ruanda and Tanganyika by agreement of the mandato- 
ries, Belgium and Great Britain, seems to indicate a similar procedure." / 

Any amendment, even if accepted by the mandatory and the Council 
would of course have to be in actord with the letter and spirit of Article 
XXII. Otherwise any member of the League might complain. It also 


38 Supra, note 25. The Permanent Mandates Commission suggested the conclusion of 
agreements by the mandatory with native “kingdoms” or “sultanates”’, League of Nations, 
Permanent Mandates Commission, Report on second Session, 1922, p. 5. As to intention 
of treaty makers see minutes of secret conference of “Big Four”, March 20, 1919, Baker, op. 
cit, Vol. 3, p. 12. - 

3 League of Nations, Permanent Mandates Commission, 1st sess., 1921, Minutes, p. 5; 
Records of first Assembly, 1920, 6th commission, subcommittee c, pp. 347-348. 

40M. Hyman’s report, 8th sess. of council, League of Nations Official Journal, Vol. 1, 338- 
339. Theoretically M. Hyman thought the expression referred to all the Allied and Associ- 
ated Powers, i.e., the signatories of the Treaty of Versailles other than Germany. Practi- 
cally, however, he considered the principal Powers should act for this group. 

41 Supra, notes 22, 30. 

42 SUPPLEMENT to this JOURNAL, Vol. 17, p. 171. 

43 Supra, note 29. 
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appears that the United States, although not a member of the League, has 
reserved under special treaties or agreements with most of the mandatories 
the right to protest modifications of the present mandates.“ Ui the mandate 
is based on a treaty with a native government of the mandatéd territory, as 

‘will presumably be true in Mesopotamia, the consent of that government 

“would be necessary for a modification of the mandate contrary to such treaty. 
But though the mandatory and the Council in amending a mandate in any 
important particular would usually have to get the consent of other states 
with treaty interests, this limitation does not seem different from that upon 
the international right of any sovereign state to modify its own constitution 
in derogation of the treaty rights of other states.“ 

(2) (Where is the power to terminate mandates? } Article XXII apparently 
contemplates the evolution of communities under “ A” mandates and possi- 
bly those under “B” mandates to complete independence. The “A” man- 
dates expressly recognize this possibility by providing that ‘fon the termina- 
tion of the mandate the Council of the League of Nations shall use its 
influence” to assure the fulfilment of financial obligations by the mandated 
territory ‘and, in the case of Palestine, the security of holy places. The 
method of such termination is not stated. Alt is believed that the manda- 
tory, acting with consent of the Council, can legally terminate the mandate, 


‘thus rendering the mandated community completely independent, subject 


‘to the same limitations of treaty as in the amendment of mandates. 
It may be contended, on analogy to the Roman law of mandatum, that the 
mandatory may, on finding the burden too heavy, resign the responsibility 
w that the League, represented by the Council as mandant, may revoke the 
mandate. ‘The general principle of international law which forbids the uni- 
lateral termination of international agreements in the absence of breach of 
duty or express provision“ is, however, opposed to this interpretation. The 
mandate is in effect an international agreement between the League óf Na- 
tions represented by the Council and the mandatory and can normally be 
terminated only by agreement of the two} Some writers, however, interpret 
the artidle referred to in “A” mandates as authority for resignation by the 
mandatory with assurance of reimbursement of administrative expenses in 
such an event.‘ = 
A general recognition of the complete independence of a mandated com- 
munity would seem another way to terminate a mandate, although such 
recognition, unless participated in by the mandatory, might give offense to 
that Power... Admission to the League would be the best evidence of such 


44 See treaty with Japan on Yap, Art. II (5), Surprement to this Journan, Vol. 16, p. 96, 
and correspondence, supra, note 31; Levermore, op. cit., Vol. 3, pp. 163, 190, 197. 

4 Wright, Control of American Foreign Relations, 1922, p. 58; “International Law in its 
relation to Constitutional Law,” this JOURNAL, Vol. 17, p. 242. 

46 “í Declaration of London Conference, 1871”, Satow, Diplomatic Practice, Vol. 2, p. 181. 

47 Keith, Journal of comparative Legislation, 3d Ser., Vol. 4, p. 80. 
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general Zr a protocol attached to the treaty of October 10, 1922, 
between Great B nd Irak apparently contemplates termination of the 
British mandate of P oiled in that manner.** $ According to Article I 
of the Covenant, two-thirds of the Assembly may admit new members to the 
League and by that means would seem to have power to terminate a man- 
date. 

(3)@Where is the power to transfer a mandate from one state to another 
The discussion in the Permanent Mandates Commission and the Couneil 
over the assumed transfer of the mandate of Nauru from the British Empire 
to Australia indicates that{the mandatory cannot voluntarily transfer a 
mandate.*? (i appears also that so long as the mandatory meets the terms 


of the maridate the League has no authority to transfer the mandate to an- iF 


other state.54 / t 


Article XXII undoubtedly requires that the mandatory respect strictly ` 


the terms of the mandate. It provides the machinery of annual reports by 
the mandatories and a Permanent Mandates Commission to examine them 
and “to advise the Council of all matters relating to the administration of 
mandates”. The Council by implication has power to submit formal rec- 
ommendations to the mandatories “ with the request that they will be. good 
enough to carry out these reccmmendations’’.*2 Under its general powers 
the Assembly has authority to discuss and give publicity to abuses in the 


administration of mandates. ‘Apparently it does not have power to order ` 


the Permanent Mandates Commission and the Council to lay papers before 
it, although in practice such papers have been submitted." The Council, 
which is primarily responsible for the administration of mandates, is under 
no obligation to take cognizance of Assembly recommendations on the sub- 
ject, although in practice it has ordinarily done so.™4 

Furthermore, every mandate provides: “The mandatory agrees that if 
any. dispute whatever should arise between the mandatory and another mem- 
ber of the League of Nations relating to the interpretation or the application 
of the provisions of this mandate, such dispute if it cannot be settled by ne- 


48 League of Nations Monthly Summary, Vol. 3, p. 107, June, 1923. See also Art. 6. of 
treaty and contemporary British announcement, League of Nations Official Journal, Dec. 
1922, Vol. 3, pp. 1506, 1509. 

3 League of Nations, Permanent Mandates Commission, Minutes, 2d sess., 1922, p. 46; 
Report, p. 4; Council report concerning same, p. 3. 

5 Lord Balfour, 18th sess. of council, League of Nations Oficial Journal, Vol. 3, p. 547; 
Levermore, op. cit., Vol. 3, p. 188; and M. Rappard to Permanent Mandates Commission, 
Minutes, 2d sess., 1922, p. 46. 

ít On limits of power of Permanent Mandates Commission, see Minutes, Ist sess., 1921, 
pp. 10-12; 2d sess., 1922, p. 15; and remarks of New Zealand delegate, 3d Assembly, Lever- 
more, op. Ci, Vol. 3, p. 277. 

52? See Report of Council on 2d sess. of Permanent Mandates Commission, 1922, p. 3. 

53 League of Nations, Records of First Assembly, 6th commission, subcommittee c, p. 301. . 

54 See statements of Lord Balfour and Lord Robert Cecil, League of Nations, Records of 
First Assembly, 1920, 80th Plenary Meeting, pp. 719, 722. 
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gotiation shall be submitted to the Permanent Court of International Jus- 
tice.” e 
Finally, the Council,-at the suggestion of the Permanent Mandates Com- 
mission and the Assembly, provided on January 31, 1923, a procedure assur- 
ing consideration of petitions from the mandated territories or from other 
sources by the mandatory, by the Permanent Mandates Commission, and by 
the Council and the publication of those considered important by thé com- 
mission." 
Administrative recommendations and judicial decisions, backed by full 
, | publicity, are thus provided to compel observance of the mandate by the 
mandatory.) If these means fail—if a mandatory persists in violating the 
mandate or proves incapable of meeting responsibilities under it, can the 
mandate be transferred to another power? {the writer believes it can” 
\ Under general principles of international law, breach of agreement by one 
party justifies denunciation by the other.** Thus breach of a mandate by 
the mandatory would justify the League in considering the agreement for- 
feited, in which case it would be for the League to choose a new mandatory} 
Though given originally by the Principal Allied (and Associated) Powers; 
he mandates once given are exercised “on behalf of the League”. Under 
the Roman law of mandatum the right of revocation and transfer clearly rests 
in the mandant. The late Professor Henry Goudy, writing in 1919, though 
admitting that the analogy of international mandates to mandates in private 
Roman law is rather vague, says: \‘ Undoubtedly on legal principles failure 
py the mandatory state to carry out its instructions will warrant revoca- 
“\tion Later he remarks: ‘Nor is it clear what remedy the mandant will 
have if the mandatory state neglects its duty under the contract though 
probably withdrawal of the mandate would follow.” D. Campbell Lee, 
lecturing on the Cecil Rhodes Foundation at London University 1921, found | 
a close analogy between the obligations of a mandatory and those of 4 trustee 
from which he implied “the duty (of the mandatory) to retire whenever re- 
quested so to do by the parties interested.’8 { A. B. Keith on the other hand 
writes: ‘The commission of course has no authority over the mandatory 
and the Council and the Assembly alike have no means of enforcing their 
« views on the mandatories other than through the general procedure of the 
League of Nations which normally implies unanimity of opinion” 5% 
The general procedure of the League would undoubtedly have to be re- 
sorted to, as Keith suggests. Articles XIII and XIV of the Covenant, in 


55 League of Nations Official Journal, Vol. 4, p. 200, 211, 298. See also Permanent Man- 
dates Commission, Minutes, 2d sess., 1922, pp. 15, 36, 76, and Levermore, op. cit., Vol. 3, 
p. 277. 

56 Vattel, Droit des Gens, Vol. II, ch. 13, sec. 202. 

5 Journal Comparative Legislation, 3d ser., Vol. 1, pp. 180-181. See also remark of Sir 
Sivaswamy Aiyer of India in 3d assembly, Levermore, op. cit., Vol, 3, p. 278. 

58 Lee, op. cit., p. 15. 

8 Journal Comparative Legislation, 3d ser., Vol. 4, p. 80. 
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connection with the article cited from the mandates, would require decision 
by the Permanent Court of International Justice before action could be 
taken. Ifthe Court decided that the mandatory had violated the mandate, 
and its decision were not observed, then the final paragraph of Article XIII 
of the Covenant would become applicable. ‘The members of the League 
agree that they will carry out in full good faith any award that may be ren- 
dered and that they will not resort to war against a member of the League 
which complies therewith. In the event of any failure to carry out such an 
award, the Council shall propose what steps should be taken to give effect 
thereto.” (the Council under this article and under its specific supervisory 
powers over mandatories would seem competent to transfer the mandate. 
It may be added that, in view of the necessity of unanimous action by the 
Council and the inclusion of representatives of all mandatory powers except 
Belgium as permanent members of the Council and the inclusion of Belgium 
up to date as an elected member/such action could hardly be obtained with- 
out the consent of the mandatory} 

Thus in general, amendment and transfer of mandates requires action by 
the mandatory with the consent of the Council, while termination of man- 
dates may be effected either in this way or by admission of the mandated 


! 
community to the League by two-thirds vote of the Assembly.) 


` 


NEUTRALITY AND THE WORLD WAR 


By MALBONE W. GRAHAM, JR. 
University of Texas 


To understand aright the modern concept of neutrality as it existed on the 
eve of the World War, it is necessary to inquire into its relationship to the so- 
ciety and law of nations. Neutrality, as is well known, was a status almost 
unknown to the ancient world in the period previous to the establishment of 
the pax Romana. Once almost universal dominion had passed into the 
hands of Rome, the possibility of maintaining an impartial attitude as be- 
tween the Roman Empire and its enemies virtually ceased to exist, and the 
tribes and peoples bordering the lands where Roman authority was exercised 
became either hostes or socii et amici. When the Roman imperator was suc- 
ceeded as a temporal authority by the pontifex maximus of the Christian 
church, the Mediaeval Empire, embodying in theory the whole of Latin 
Christendom, went forth against Moor or Saracen alike, conquering and to 
conquer in the name of the church militant. The foes of the church were the 
foes of every Christian potentate, and there could be no lukewarmness, no 
neutrality, in the perennial conflict against the Infidel. 


pea 


It was not until the temporal supremacy of the Pope over all Latin Chris- 


tendom was overthrown in the wars of religion and an inchoate, imperfect 
society of nations emerged that neutrality became possible for states denying 
the politically binding force of papal anathema or interdict. Thus the con- 
cept of neutrality developed only during that period of modern history when 
the essential unity of Europe was overlooked in the endeavor to maintain the 
status quo and the unstable balance of power for dynastic or national inter- 
ests. Neutrality, therefore, was a temporary expedient, a frail structure of 
compromise and concession erected in the midst of a very imperfect society 
of nations. 


1 Thus Hannis Taylor writes: “So long as that strange creation, the Mediaeval Empire, 
resting upon the theory of a vast Christian Monarchy whose sway was abolutely universal, 
endured, there was no place for the idea of a state standing as an impartial spectator in wars 
in which every member of the confederation was directly interested, no matter whether they 
were waged by one member of the association against the other, or by the corporate person 
of the entire church militant against Saracens or Infidels. According to mediaeval ideas no 
Christian could stand neutral in the struggle of orthodoxy against heresy, a struggle which 
intensified the application of the scriptural precept that ‘he that is not with me is against 
me’. While a crusader, under exceptional circumstances, might make a truce with the 
Saracen, no peace might be made with the Infidel, against whom .all wars carried on by 
Christians were, according to Conrad Brunus (De Legationibus, Lib. 1V, Cap. 5) just, pro- 


vided they were undertaken to recover dominions which might be made useful to all Chris- . 


tendom.” International Public Law, pp. 619-620. 
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So long as the concepts of the status quo and the balance of power remained, 
as symbolic of the divided interests of the European household, there was 
little leeway for the assertion of the solidarity of nations in which concerted 
action might be made possible as an integral function of that society? 
Nationalism, the game of alliances, autocratic ambition, the race for military 
supremacy, all played their part in delaying the political integration of the 
world while other ties of union, intellectual and economic, bound the society 
of nations together with much greater force. Meanwhile statesmen and 
jurists had sought to perfeet the legal relationships of that unstable political 
society by the evolution of concepts of both legal and ethical value which 
comprised the corpus juris of that international society in war and peace. 
Arising out of the necessity for toleration during the wars of religion, devel- 
oped by the precarious nature of the society of nations and by the slow con- 
quests from belligerent pretensions, the modern concept of neutrality took 
shape in the form of municipal enactments in the nineteenth,’ and in the form 
of international covenants’ in the twentieth century. It remained for the 
World War to prove its substance and the firmness of its structure. 

With the outbreak of the World War, then, came the great testing time for 
the law of neutrality, both municipal and international. The invasion of 
Belgium and Luxemburg,’ the extension of the conflict in Europe to the con- 
ventional basin of the Congo, the encroachments on the freedom of neutral 
commerce, the wanton disregard for human lives and property alike on land 
and sea, all led to the one conclusion, voiced by the public at large as well as 
by the jurist and the publicist, that the law of neutrality had been over- 
thrown. With the violition of treaties of guarantee such as protected the 


‘two neutralized states in the cockpit of Europe came a realization that the 


theory of neutralization did not stand the test of actual international conflict 
and that in so far as the law of neutrality concerned neutralized states, its 
provisions had been entirely overthrown. In like manner the opinion was 
voiced that the very structure of neutral relationships had been crushed by 
the mailed fist of war; that the paths of the sea were no longer free; that the 
plighted faith of nations in a covenant had become but a worthless parch- 
ment. Hence it was often stated that the collapse of international law was 


2 “We can see now that the order we hoped to mould to our ideals contained within itself 
the germs of destruction. It lacked any means of obliging its members to bestir themselves 
to the enforcement of the performance of their common duties. Each state was bound to 
obey the rules of the International Society; but no state was bound, in the absence of express 
stipulations, to see that the other states obeyed them. The result was that any ill-disposed 
member might violate its obligations, not exactly with impunity, but with nothing certain 
in the way of penalty or compulsion. Others might interfere or again they might nct. 
There was a chance of castigation, but a chance of impunity also.” Lawrence, T. J., The 
Society of Nations, pp. 85-86. 

3 Walker, Thomas A., The Science of International Law, p. 57. 

4 Fenwick, Charles G., The Neutrality Laws of the United States, pp. 1-15. 

5 Cf, Conventions V and XIII of the Second Hague Conference, 1907. 

6 Renault, Louis, Les Premiers Violations du Droit de Gens par l Allemagne, p. 18. 
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complete, and nowhere more evident than in the field of neutrality.” - It 
should be pointed out, however, that the international law of peace remained 
almost intact; that the laws of war were never more clearly illustrated or 
followed, or illumined by their violation by belligerents; that the law of neu- 
trality, while disregarded at times from the belligerent point of view, had 
never been more faithfully fulfilled by the neutral states and governments 
within the compass of their jurisdiction and with the means at their disposal. 

The outbreak of the war brought to light the need for stricter standards 
of, municipal neutrality and these were, for the most part, speedily brought . 
into being, with a full recognition by the neutral governments of the rôle 
that was theirs to play and of the responsibilities incident thereto. The 
sources of these measures are to be found in the legislation already existing 
in penal codes, in decrees or executive orders issued on the outbreak of war, 
and in instructions and circulars issued for the guidance and information of 
government employees by the various neutrals.’ The study of these, in 
comparison with similar action taken during preceding wars, reveals a 
remarkable advance in the criteria of neutral obligation, and shows a thor- 
oughgoing endeavor on the part of neutral governments to instruct their of- 

ficials in the law and practice of neutrality. While the proclamations of neu- 
trality varied, some being mere blanket announcements of neutrality and others 
embodying the national code of neutrality, the detailed decrees issued by neu- 
trals during the World War showed marked advance over a of previous 
‘wars and remarkable uniformity.’ 

The measures adopted by neutrals for the enforcement of their own neu- 
trality comprised regulations of a varied character. "Among those governing 
neutrality on land may ‘be cited the measures to control transit traffic 
through the neutral country either from a neutral state to a belligerent or 
vice versa, or traffic from a belligerent country through neutral territory to 
territory under military occupation.: In addition, the regulations concerning 
the opening or closing of frontiers, the arrest and internment of military 
parties crossing the frontier, the liberation of prisoners accompanying such 
parties, the control of war material entering neutral jurisdiction by land, sea, 
or air, the control of wireless telephone or telegraph by land or by vessels 
within territorial jurisdiction or even in the air; may be considered as part of 
the neutrality regulations put into operation. Regulations concerning the 
admission, transit, and landing of aircraft are likewise embraced in these 
categories. 

7 Lawrence, op. cit, pp. 87, 118. 

8 Cf. the brochure published by the United States Department of State, entitled Neu- 
trality Proclamations and Decrees, 1914-1918; also the Naval War College International Law 
Topics for 1915-1918. 

® Editorial note in the Journal of the Society of Comparative Legislation and International 
Law, New Series, Vol. XVIII, p. 271 (1917). 

10 These regulations are found, for example, in the brochure put out by the Netherlands - 
Government in 1916 entitled, Recueil de diverses Communications du Ministere des Affaires 
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As regards maritime neutrality, the regulations concerning the admission 
of war vessels, their stay and replenishment in food and fuel, their order of 
departure, the treatment of armed merchantmen of belligerent or neutral 
registry, and the treatment of naval and merchant submarines and of prizes 
tend to follow, as in the cases involved in land warfare, the prescriptions of 
the Hague Conventions. Exceptionally drastic measures, dictated by the 
cogent counsel of experience, were found necessary by various neutrals in re- 
spect of armed mérchantmen, and of vessels abusing their coaling ana 
supply privileges.!? 

Of a slightly different character were two other classes of measures, one 
economic and the other politico-military, which have been treated as neutral- 
ity regulations. One dealt with embargoes, or import and export prohibi- 
tions, decreed for various reasons, chiefly from national necessity. The 
other dealt with the control of the press and of military information. «In the 
former category certain states from varying motives included munitions of 
war. Finally, certain additional measures by way of censorship and sur- 
veillance were taken, particularly in Switzerland, with a view to preventing 
the violation of neutrality. The amending of national neutrality legislation 
was generally found necessary, not only on account of the great extent of the 
war but on account of the use of new means òf intercommunication. It was 
this circumstance that led to the general practice of placing severe restric- 
tions on radio-telegraphic communications. 

The policy of neutrality adopted by the various neutrals was, in each in- 
stance, conditioned by accumulations of precedent and experience, which 
made each national policy distinctive. In general, the previous traditional 
policies of the United States toward maritime war and the interrelation of 
British and American practice in respect of international law cireumscribed 
very definitely the position which the United States was able to take inview 
of any extension of the doctrines involved in belligerent pretensions.™ In 
Etrangeres aux Etats-Generaux par rapport a la Neutralite des Pays-Bas et au respect du Droit 
de Gens. La Haye, 1916. Cf. also the British Sessional Papers, Mise. No. 17 (1917) Cd. 
$693; Mise. No. 2 (1918) Cd. 8915; Mise. No.4 (1918) Cd. 8985; and Misc. No. 12 (1918) 
Cd. 9026. 

u Cf. the Netherlands Whitebook Diplomatieke Bescheiden betreffende de Toelating van 
Bewapende Handelsvaartuigen der Oorlogsvoerenden en Onzidigen binnen het Nederlandsche 
Rechisgebied (1917). 

2 Numerous instances of these abuses are cited’in Alvarez, Alejandro, La Grande Guerre 
Europeenne et la Neutralite du Chili, passim. Cf. also the case of the Amista and other vessels 
in American ports, documented in the Special Supplement to Vol. 9 of this JOURNAL. 

8 Cf, Garner, J. W., International Law and the World War, Vol. II, Sec. 549, and the United 

“States Naval War College International Law Topics (1916), pp. 10, 35-6, 71-2, 108-9, for 
examples. 

44 For illustrations see the sources cited i in note 8 supra. 

1 The United States found itself hampered by the fact that it was not a signatory to the 
Declaration of Paris and hence could not invoke its provisions. Moreover, its practice in 


respect of contraband, continuous voyage and blockade had been markedly influenced by 
the American Civil War. ` 
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regard to continental practice, however, the United States was able to take a 
more independent stand, as it had not, in general, recognized the viewpoints 
laid down by continental writers where these differed from the British com- 
mentators. 

The Netherlands, on the other hand, due to strict adherence to continental 
viewpoints, to traditional hostility to the maritime supremacy of Great 
Britain, and to its geographical situation, as well as to its acceptance of the 
mandatory force of the Hague Conventions, presented a distinctly different 
viewpoint and pursued a national policy of a unique character? The pecul- 
iar position of Switzerland, its permanently neutral status, its commercial 
isolation in Europe, its utter dependence upon the adjacent bélligerent coun- 
tries, all indicated the need of radically different policies from those pursued 
- by maritime neutrals.” The Scandinavian countries alone attempted con- 
certed .measures as to neutral policy. But even here traditional attitudes 
forced divergences in the application of rules fundamentally similar. The 
threat of the German High Seas Fleet silenced the court at Copenhagen; fear 
of Russia swung Sweden into the circle of the Central Powers’ influence, 
while Norway, freer than either of her comrade states, conformed more 
closely to the views of maritime war taken by the Western Allies. The 
Balkan states, with hardly a stable basis for a policy to cling to, pursued an 
armed neutralite expectative and reacted to pressure which was exerted by one 
or the other of the belligerents, according as economic necessity or racial or 
dynastic ambitions proved paramount. 

In the Far East the unstable government at Peking, seeking to conform its 
conduct to the policy pursued during the Russo-Japanese War, followed a 
lax neutrality of an unusually passive character, which not only led to the 
practical abandonment of sovereignty over a portion of Chinese territory, 
but also led, in a large measure, to the final abandonment of neutrality 
itself. 

The Latin American countries, schooled in the theories of non-inter- 
vention, maintained a passive neutrality which, toward the end of the war, 
became benevolent when the existing society of nations reached what must 
be considered a consensus of opinion as to the issues of the war. It is true 
that within the modern concept of neutrality, as recognized on the eve of the 


46 A differential policy was pursued in respect of the neutrality regulations applicable to its 
European domain and to its colonies, whereas the neutrality laws of the United States were 
equally applicable to its insular possessions. 

17 Such factors as geographical location, climate, natural products, which hampered the 
Swiss government in dealing with its problems of neutrality, emphasize the need found by 
the limitrophe neutrals in the World War to pursue a policy of economic neutrality. Sucha 
policy, dictated by national interest, the need of raw materials, the financial rivalry of the 
opposing belligerents in neutral markets and their varying abilities to meet neutral needs, 
imposed upon the country adopting it the problem of enforcing its fundamental duty of 
impartiality while making skilled statemanship imperative in order to conclude effective 
bargains with the belligerents on each side. 
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war, there was no place for the idea of benevolent neutrality ® based on apre- 
dilection for one belligerent or on a desire to equalize the conditions of one 
belligerent as regards another. This was due to the inability on the part of 
the inchoate society. of nations to express articulately its view of the jural 
righteousness of the cause of one belligerent or the other, and hence to pass 
its approval de jure upon the action of the righteous side. The peculiar phe- 
nomenon resulting in the revocation of proclamations, decrees, and ordi- 
nances of neutrality by certain Latin American states” can only be explained 
in legal terminology as the result of the unique achievement of the society of 
nations in articulating an opinion, in passing a jural judgment, on the princi- 
ples and issues at stake.” 

In short, neutrality policy, although in general active, aggressive, vigilant 
and militant in the pursuit of neutral duty, was individual on the part of each ' 
state, and formed no part of a common program of concert and counsel by 
neutrals in defence of their rights. The neutrality policies pursued during 
the war thus had no definite relationship to each other, and though generally. 
parallel, produced no political program or legal or economic theory. Even 
armed neutrality, as revived under the exigencies of maritime war, became 
little more than a formula for arming merchantmen, rather than for a union 
of neutrals for a common purpose. Under the old Armed Neutralities, neu- 
trality might have been conceived as the end and object of all states; in the 
twentieth century it could not connote a program of international organiza- 
tion. . 

The issues raised by the war in relation to the maritime policy of the bellig- 
erents led to numerous controversies between neutrals and belligerents which 
tended, on the whole, to be settled in favor of the belligerents. The first of 
these issues in importance and occurrence concerned contraband. The Dec- 
laration of London embodied the compromise classification of contraband 
reached by the London Naval Conference, classification by enumeration 
rather than by any definite criterion of utility. One of the first changes 
brought about by the war was the extension of the contraband lists by trans- 
fer of items to include conditional as absolute contraband, and non-contra- 
band first as conditional and finally as absolute contraband. The net result, 


18 Cf, the statement of Earl Granville to Count Bernstorff on September 15, 1870: ‘It 
seems hardly to admit of doubt that neutrality, when it once departs from a strict impar- 
tiality, runs the risk of altering its essence, and the moment a neutral allows his proceedings- 
to be biassed by a predilection for one of two belligerents, he ceases to be neutral. The idea, 
therefore, of benevolent neutrality can mean little less than the extinction of neutrality.” 
(British and Foreign State Papers, Vol. 61, p. 759.) 

19 E.g., Brazil, Costa Rica, Peru, Salvador, Uruguay. 

20 Cf. Documentos Diplomaticos: Attitude do Brasil (1914-1917), pp. 57-59. Note also the 
Memoria del Ministerio de Relaciones Exteriores del Uruguay, for 1918, p. 467, and the Naval 
War College International Law Topics, 1917, pp. 64-5; 249-250. 

2t Fenwick, Charles G., “The Status of Armed Neutrality,” American Political Science 
Review, Vol. 11, p. 588. 
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despite neutral protests, was to identify, by April, 1916, the belligerent lists . 
of absolute and conditional contraband and practically to extinguish non- 
contraband. In brief, the principle of enumeration and classification laid 
down in the Declaration of London concerning contraband proved in modern 
warfare to be an absolute failure. The British Government, in recognizing 
the practical loss of distinctions between conditional and absolute contra- 
band essentially made such.an admission. The underlying principle that 
materials of use to the enemy in.war were contraband was in no wise. shaken 
by the extension of the contraband lists, for the actual usefulness to the 
enemy of materials within the scope of the Allied contraband lists seems from 
experience clearly to have been demonstrated. The German Government, 
while not abandoning the classifications, made similar extensions, thereby 
corroborating the Allied doctrine.** In respect of the destination of contra- 
band the matter was far more controversial. - 
The doctrine of continuous voyage received its full international ER 
tioni in 1908 at the London Naval Conference. The endeavor to draw in 
` connection with its application the distinction between the destination of, 
absolute and conditional contraband was, however, vitiated in practice by 
the very possibility of addition or transfer which caused the collapse of the 
two categories in question. In practice it was found that the presumptions 
which would indicate enemy destination for absolute contraband going to a 
neighboring neutral port applied equally to the goods of so-called conditional 
contraband character. It was, therefore, in virtue of municipal regulations 
of the enemy countries placing all goods of whatever character within govern- 
ment control that the doctrine broke down, rather than on account of a 
desire on. the part of the belligerents to injure neutrals or infringe on their 
rights. The application of the doctrine of continuous voyage to blockade, 
while forbidden by the Declaration of London and presumed to be illegal 
when directed against neutral ports, was put into effect by the Maritime 
Rights Order in Council of July 7, 1916, and the accompanying French decree 
of the same date and carried out by the Allied Governments through a proc- 
ess of long-range blockade and the sifting of neutral trade.. It was against 
this process that most of the complaints of neutrals in regard to Allied naval 
` measures were directed. In this connection the provisions of the Declara- 
tion of Paris as regards the goods covered by the neutral flag were most fre- 
quently invoked. The Allied defence was that due to the conditions of 
modern warfare the application of the doctrine was needed to make a block- 
ade really effective. The German Government, through its modification 
of the Prisenordnung and the decisions of its prize courts, made essentially 
the same extensions of the doctrine. Certainly, as regards blockade, it 


22 Special Supplement to this JOURNAL, Vol. 10, pp. 51-2. 

23 Huberich and King, The Development of German Prize Law, p. 35. 
2 See reference under note 22. 

% Special Supplement to Vol. 9 of this JOURNAL, pp. 157-161. 
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would appear on the idea of continuous voyage Was behing the German 
submarine blockade program. 

The novel character of the blockade of enemy countries instituted by the 
Allied naval forces was conditioned by the measure of naval control in their 
possession.: With only partial historical antecedents, the methods devised 
for the interception of enemy commerce were based de jure on the somewhat 
questionable right of retaliation” and de facto on the measure of sea power in 
the hands of the Allied Governments. A close range blockade being physi- 
cally impossible and furthermore undesirable, the Allied blockade was based 
on the idea of intercepting all commerce with the enemy or from his ports 
with the least possible inconvenience to neutrals. A long-range blockade, no 
less real or effective because of its unusually long rayon d’action, was insti- 
tuted by a cruising squadron, justified by the doctrine of ultimate consump- 
tion on the one hand, and tempered on the other by the exercise of the right 
_ of preémption. Taeident to its execution there arose the additional contro- 
versies.over the inviolability of postal correspondence and over the search of 
vessels in port.” 

The use of parcel post for the carriage of contraband early led to the sei- 
zure and detention of packages as contraband even when ostensibly ad- 
dressed to a neutral country. For these no exemption was claimed under 
the terms of the Hague Convention XI of 1907 by any neutral country, 
but such immunity from seizure, search, or censorship was claimed for 
. missive correspondence. The misuse of letters for the carriage of contra- 
band, the transmission of military information through neutral channels and 
neutral mailbags, led the Allied Governments to exercise their belligerent 
rights of search in this respect, as they did not regard the Hague Conven- 
tion XI as being in force. By similar argument, in respect of their sov- 
ereign prerogatives, the Allied Governments exercised a censorship over 
telegrams and cablegrams coming from neutral countries over Allied cables. 
The detention of postal correspondence would also appear to have been based 
on the right of blockade, for in effect the measures taken against vessels to 


2 In the case of the Leonora, the prize court based its justification of the Allied blockade 
on the extreme doctrines of retaliation promulgated in debates in Parliament in 1807 and 
1811 and hardly having a judicial tone. Trehern, British and Colonial Prize Cases, Vol. III, 
pp. 181-236, 385-403; also this JOURNAL, Vol. 13 (1919), p. 814. 

The official documents on these controversies are voluminous. Cf. the British 
Sessional Papers: 

(1) Concerning postal correspondence:. Misc. No. 5 (1916) Cd. 8173, No. 9 (1916) Cd. 
8223, No. 20 (1916) Cd. 8261, No. 23 (1916) Cd. 8294, and Misc. No. 2 (1917) Cd. 8488 giv- 
ing the controversy with the United States; Misc. No. 28 (1916) Cd. 8322 giving the contro- 
“versy with Sweden; see also, the Netherlands Whitebook Diplomatieke Bescheiden beireffende 
de Inbeslagneming door de Britsche Autoriteiten van over Zee vervoerde Brievenpost, Zitting 
1915-16, III Hoofdstuk, No. 14, April, 1916. 

(2) Concerning search at sea: Misc. No. 6 (1915) Cd. 7816, No. 14 (1916) Cd. 8233, 
No. 15 (1916) Cd. 8284; cf. also the Special Supplement to Vol. 10 of this Tr pp. 
120-145. 
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~ determine the character and destination of their cargoes in respect of contra- 
band and blockade were identic in character with those taken against. mail 
steamers. 

.The right of search, AT considered a belligerent prerogative at sea, 
was contested by neutrals when their vessels were derouted and brought into 
a belligerent port for examination, thus-being placed in belligerent juris- 
diction.. In support of this contention it was held by neutrals that their 
_ vessels were brought into port under duress and did not enter voluntarily. 
< On'behalf of the belligerents it was argued that under modern conditions not 

only was search at sea impossible on account of the size of vessels, but that 
due to Submarine warfare it had become an extreme menace alike to the - 
‘merchantman and the cruiser. The German Government also seized postal 
‘correspondence and destroyed it. As regards the right of search, the Ger- - 
aman Government appears in general to have desired to dispense with the 
formality and to condemn neutral merchantmen a priori to destruction. . 

On the whole it is believed that the example set by the Dutch convoy” in ' 

1918 represents the solution of this perplexing problem by a system of certi- 

fied national guarantee of the contents of cargoes, thus making, the neutral 
. government directly responsible to the belligerent for the n noxious effects of 
any negligence. 

‘The right to sink neutral prizes, reluctantly consented to oie the Tondon 
Naval Conference in view of the cases that had arisen during the Russo-Japa- 
nese War, was extended to embody the penalty for breaking blockade, ren- 
dering unneutral service and for the arming of merchantmen, by an addition 
. to the German Prisenordnung late in June, 1914, and shortly after the out- 

break of the war sinkings of merchantmen by German cruisers took place. 

‘The legitimacy of such measures when applied to the carriage of contraband 
could not be contested when they were carried out in accordance with. the 
provisions of the Declaration of London,” according to which full provision 
was to be made for the safety of the crew and passengers. But with the ad- 
vent of submarine warfare and the application of this right to cases of armed 
merchantmen, blockade runners, and vessels rendering unneutral service, the 
humanitarian restrictions laid down in the Declaration of London were dis- 
carded. It is believed that the withdrawal of thè Declaration by the Mari- 
time Rights Order in Council and the corresponding French decree marked 
the practical assent of the Allied Governments to the withdrawal of the right 
_ to sink merchantmen at all. - 


28 On the Dutch convoy see'the Netherlands Whitebook, Diplomatieke Bescheiden betreff- 
ende de Uitzending van een Convooi naar Nederlandsch-Indie (1918), the British view in Misc. 
No. 18 (1918), Cd. 9028, and Bellot, H. H. L., on “The Dutch Convoy,” Journal of the Soci- 
ety of Comparative Legislation and International Law, New Series, Vol. XVIII, p. 265. 

29 This was discussed at length in the controversy between the United States and Germany 
over the sinking of the William P. Frye. Cf. the Special Supplement to Vol. 9 of this 
JOURNAL, pp. 180-193, also that to Vol. 10, pp. 345-353. Cf. also the Duteh Recueil, cited 
supra, pp. 106-7; and Garner, op. cit., Vol. II, p. 282. 
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- Of a more serious character were the claims put forth by both groups of 
belligerents to jurisdiction over the open seas. The British claim to declare 
the whole North Sea a military area was marked by two noteworthy consid- 
erations: (1) effective military occupation of a great part of this area, and (2) 
the utmost consideration for neutral traffic. -On the other hand, the German 
endeavor to proscribe neutral as well as belligerent entrance into a. great 
portion of the high seas surrounding the coasts of Western Europe was viti- 
ated by the essentially ineffective control of that area by the underseas craft. 
The difference between unrestricted submarine warfare upon both belliger- 
ents and neutrals and the careful notification of danger zones to neutral mer- 
chantmen, together with pilotage directions, is in itself too obvious to de- 
mand further contrast. However, *it is believed that, notwithstanding 
effective military occupation of the main area, including the entrances and 
exits of the North Sea, the claim of the Allied Governments to declare the 
entire area a military zone and to prescribe to neutrals the paths through it 
was an unwarranted extension of belligerent pretensions.2° Not even the 
tincture of legality attached to the German “barred zones” either by right of 
retaliation or by effective occupation.» The inability of the submarine to 
take its prize into port in a great many instances might justify sinking, if © 
provision were made for the crew and passengers, but to torpedo without 
warning is to claim a right which does not exist in the law of nations. The 

ight of the neutral merchantman to be visited, to be searched, is as absolute 
and peremptory as is the duty of the belligerent to visit and search. 

A subsidiary phase of the right claimed by belligerents to bar neutrals from ` 
certain parts of the high seas was presented in the case of fishing vessels, 
which habitually have been vouchsafed protection on the high seas as inno- 
cent traffickers in the products of the sea. Both the British and German 
Governments, however, sought to bar the fishing vessels of neutrals from 
their mine fields in the North Sea, and particularly from their respective 
coasts. This again was an unwarranted encroachment on neutral rights on 


3 For Dutch views on the subject see Recueil, pp. 84-89. Cf. Garner, op. cit., Vol. I, p. 353: 
“The action of the British Government in proclaiming the whole North Sea to be a military 
area in which mines on an extensive scale were planted constituted a serious infringement 
upon the principle of the freedom of the seas, although it may be said in extenuation of the 
measure that safety lanes were provided and every endeavor was made by the Admiralty to 
insure the safety of navigation within that area.” , 

31 The Netherlands Government’s views are expressed in a memorandum presented to the 
German Government in February, 1918, found in a Whitebook entitled Diplomatieke Beschet- 
den betreffende den Verscherpten Duikbootoorlog, pp. 1-4. The Uruguayan views to the same 
effect are given in the Memoria del Ministerio de Relaciones Exteriores, 1918, pp. 411-419. 
Regarding the mine-laying by the Allied and Associated Powers in 1918 at the north end of 
the North Sea, of. Publication No. 2 of the Historical Section of the United States Navy De- 
partment, The Northern Barrage and Other Mining Activities, p. 115; that by the German 
Government is described in Publication No. 1, German Submarine Activities on the Atlantic 
Coast of the U. S. and Canada, pp. 122-142. 

_ *® Recueil, cited supra, pp. 128-133. 
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the high seas. The German mining of the Doggerbank area was one of the 
most vexatious of practices against which the neutrals affected protested in 
vain. 

The practice sanctioned by the British Government in its Merchant Ship- 
ping Act of 1894, of allowing the use of the British flag by vessels in danger was 
in turn invoked by the British Government when itself a belligerent through 
the use of the flags of neutrals on its own merchant vessels when in danger 
zones as a ruse de guerre. This led to protests from the various neutral gov- 
ernments * which claimed that the flag was the sign of sovereignty and that 
the misuse of neutral flags by belligerent vessels served to endanger the per- 
sons and cargoes on board neutral vessels. On behalf of the belligerent ac- 
tion in thus using neutral flags it was held that such action was warranted as 
a stratagem to enable the vessel employing the ruse to escape enemy action; 
such privileges were furthermore accorded to other nations by the British 
Government; could it not claim a reciprocal right? It is believed that some 
conventional agreement governing the use of the neutral flag, or any flag 
other than that which the vessel is entitled to fly, is imperatively needed to 
safeguard national rights upon the high seas from infringement through il- 

- licit appropriation of one national flag by the vessels of another Power. 

Closely related to the question of the use of the neutral flag by belligerents 
was the problem created by the change in the registry of vessels. The pro- 
visions governing such transfers, as laid down in the Declaration of London, 
aimed at securing a bona fide transaction, not collusive or with reservations, 
and not made to escape the results of war conditions. Anglo-American 
practice had recognized transfers made in anticipation of war even before the 
Declaration of London, but continental practice, as laid down by France, had 
denied the validity of such transfers after war began. In consequence, trans- 
fers of registry were carefully looked into by belligerents and where spurious, 
or showing the transfer of enemy interest, as in the case of the Dacia, the 
ships were condemned as good prize. This proved, at a time of scarcity of 
shipping, very harassing to neutrals. These claimed that enemy vessels 
transferred to neutral registry had by the very act of registry acquired neu- 
tral national character. The flag they were then entitled to fly was neutral; 
the flying of the neutral flag was the result of a sovereign act on the part of 
the neutral state; any attack upon the right of the vessel in question to fly the 
neutral flag was, in essence, an attack upon the sovereignty of the neutral 
state itself.*4 

Endowment with neutral national character in the case of corporations and 
steamship companies founded in neutral countries, but in which enemy inter- 


3 E.g., the Netherlands: Recueil, pp. 99~102; the United States: Special Supplement to 
Volume 9 of this JOURNAL, pp. 88-89; the British reply is given on pp. 96-97. 

3 Such, for example, is the argument advanced by the Netherlands Government in the 
Recueil, pp. 37-8, 47-50. For the decision of the French Prize Council in the case of the 
Dacia, see this JOURNAL, Vol. 9 (1915), p. 1015. 
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ests ia a beneficial ownership, led to the PERE T N of vessels in such’ 
instances by the Allied * and also by the German 3 Governments. Against 
such action neutrals complained that where neutral interests were affected 
by the ownership of enemy ships, small consideration, if any, was paid by the 
prize courts of the various belligerénts. The test of enemy character over 
-which the London Naval Conference had so radically disagreed was therefore ` 
seen to be again the cause of disagreement between belligerents and neutrals, 
and no better test than the old rule of the Consolato del Mare was the criterion 
of the Allied Governments, and, to a certain extent, that of the Central 
Powers. Where the test of nationality could be most conveniently applied 
to a ship, a company, or a corporation, despite domicil in a neutral country, 
so as to curtail an enemy interest, such curtailment was resolved in favor of 
whichever criterion yielded the most satisfactory results. The application 
of these tests was such as to leave neutrals in a dilemma concerning the ac- 
cretions to their mercantile fleet, in case they desired to purchase German 
- tonnage. The action of Brazil, Portugal, and Uruguay in requisitioning, 
while neutral, enemy vessels lying in their ports was the only apparent ex- 
ception to the rule forbidding transfer; in the cases of both Brazil and Portu- 
gal, it was in fact a mere move precedent to belligerency. It is believed, 
\however, that in future one of the best safeguards for neutral rights will be | 
he extended exercise of this hitherto unused right, the obverse of the right of 
. angary, by neutrals to assure the neutral state, in case of maritime war, as- 
candency over belligerent pretensions by the requisitioning of all enemy ton- 
nage at its disposal within its territorial waters.” 

The ius angariae or right of angary is the belligerent right of requisitioning 
neutral property within his jurisdiction for military purposes, under promise 
` of compensation. It is founded on the same principles as the right of emi- 
nent domain and inheres in the sovereignty of the state. That the property 
of neutrals within the jurisdiction of a belligerent should be beyond his con- 
trol is incompatible with the modern concept of sovereignty, hence the exer- 
cise of control, although for belligerent purposes, over neutral property 
within a belligerent state is not a transgression of international law unless it 
is explicitly forbidden by treaty stipulations. Thus in the emergency in 
which the Associated Governments were forced to requisition the entire 
Netherlands merchant fleet in their ports in the spring of 1918 there was no 


3 The Hamborn, Trehern, British and Colonial Prize Cases, Vol. III, pp. 80, 875, and this 
JOURNAL, Vol. 14 (1920), p. 269. The prize court acted similarly in the cases of the Genesee, 
Hocking, and Kankakee (Garner, op. cit., Vol. II, p. 199); the Solveig, Revue General de Droit . 
International Public, Vol. 23 (1916), Jurisprudence, p. 16. 

% The Pass of eas: Garner, op. cit., Vol. II, p. 201; the Cubano, Huberich and King, 
op. cii., p. 28. ` 

31 The Uruguayan aipermët in this respect is of particular importance because it fur- 
. nishes the clearest instance of the utilization of vessels for tonnage needs without a subse- 
querit state of war; the character of a reprisal is entirely wanting in the Uruguayan discussion 
and action. Cf. the Memoria del Ministerio de Relaciones Exteriores del Uruguay, 1918, pp. 
579-594. 
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_ violation of either the spirit or the principles of international law. Irritating 
‘though it might be to a neutral government, just as was the case with the 
municipal measures taken by the Allied Governments in the way of black- 
lists, such an exercise of sovereign power is admitted unquestioningly by. the 
great majority of publicists®* and has been supported by previous inter- 
national practice, although not on so extended a scale. It was only because 
of the failure of neutrals to appreciate the difficulties of the Associated Gov- 
ernments in otherwise utilizing tonnage that lay idle in their ports that the’ 
action thus-taken seemed arbitrary. The exercise of a similar right, as 
pointed out above, is and doubtless will always be open to such neutrals as 

‘eare to avail themselves of it. f 

The lease of neutral tonnage to belligerents for military uses would appear, 
if not in letter, at least in spirit to be assimilable to unneutral service. .This _ 
was one of the fundamental reasons for the demurrer of the Netherlands Gov- 

- ernment?! to the final modus vivendi of the Allied Governments before the req- 
uisitioning of the Netherlands merchant fleet. The extensions of the Ger- 
man Prisenordnung* to cover this class of service to belligerents under the 
‘ caption of unneutral service appears, although drastic, to have a substantial f 
legal foundation. By the terms of the Declaration of London, carriage of / 
troops in military formation, special voyaging on behalf of a belligerent,” 
carriage of dispatches, news, or noxious persons were considered forms of unè 
neutral service. Assimilable to such practices, it appears, would be the ac- 
ceptance of belligerent convoy by a neutral vessel, thus exposing the vessel to 
condemnation. Neutral convoy alone was recognized by the Declaration of 
London, but the right of neutral convoy was denied by Great Britain 
throughout the war,‘ hence it was not practiced. The Dutch convoy of 
1918 was an exception sui generis, more related to the principle of national 
certification of cargoes than to the strict practice of convoying. 

One of the issues between belligerents and neutrals evoking widespread 
discussion was that of the shipment of munitions to-belligerents by neutral 
nationals. The practice before the World War had been almost without ex- 
ception in favor of the unlimited right of neutral individuals to ship muni- 
tions to belligerents, although it was conceived of as unneutral for a neutral 
government to sell‘these things directly to belligerents. The practice was 
sustained on the ground that the neutral had an unlimited right to sell to bel-. 
‘ligerents any articles of contraband and that with the increase of the number 
of materials used in modern warfare it would be difficult to draw the line at 
any given article. That neutral individuals made this traffic their means of 
livelihood and that under modern conditions of warfare the supplying of 
munitions by neutral individuals had become an imperative necessity was 

38 Cf. Calvo, C., Dictionnaire de Droit International Public et Prive, Tome I, p. 47. 

33 Misc. No. 11 (1918) Cd. 9025, note of May 31, 1918; see also Netherlands Whitebook 
No. 22, 1918. 


4 Huberich and King, op. cit., p. 42. 4 
> 4 Misc. No. 13 (1918) Cd. 9028, British note of June 7, 1918. 
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admitted.in the controversy between the Central Powers and the United 
States. It was pointed out in behalf of the maintenance of this freedom of 
` action that the sale of munitions by neutrals to a belligerent diminished the 
raison d'être for great munitions establishments within the belligerent coun- `’ 
tries themselves. The interdiction of the traffic would serve, in substance, 
to hand over a weaker nation to the belligerent possessing the largest number . 
of munition factories in his own country. : Thus the traffic in munitions is 
legalized by practice as a proper commerce for neutral individuals. 

‘It would appear that as a result of the experience in the World War no 
onus can be placed upon neutrals to make them equalize the treatment meted 
out to belligerents. Equal opportunity to buy is all that is vouchsafed bel- 
ligerents under the present status of international law. It is believed that 
the ethics of the matter can best be settled along the lines laid down by the 
Covenant of the League of Nations and the Protocol of Saint Germain. The. 
monopoly of munition-making by government owned and operated plants, 
subject; to supervisory control by the League of Nations, would place respon- 
sibilities exclusively on governments which would, under the present regu- 
lations, be forbidden to engage in the traffic. Publicity and supervision, as 
provided for in Articles VIII and IX of the Covenant, offer, it is believed, 

\ sufficient guarantees to prevent the abuses generally complained of. 
A peculiar problem was presented during the war by the annoying practice 

n the part of belligerent warships of “hovering” off a neutral port just 
outside territorial jurisdiction. This led to controversies between the United 
States and Great Britain which remain unsettled. In view of the clear bel- 
ligerent right to navigate the high seas in so far as naval control over them 
permits, relaxation of the practice of hovering can only be regarded as an - 
acte de grace at the present time. f 

A minor problem affecting neutrals was the status of armed neutral mer- 
‘chantmen on the high seas. The misuse of neutral flags by armed merchant- 
men of belligerent nationality might subject neutral vessels similarly armed 
to extreme danger. The controversy over armed merchantmen dealt rather - - 


with the admission of belligerent armed merchantmen into neutral ports. `- l 
This controversy centered about the criteria of armament for defence and’, 
offence as well as about the criteria which invested a merchant vessel with the ` 


character of an armed public vessel. It is believed that the solution finally 
reached in the American memorandum of March 26, 1916," testing the 
character of an armed vessel by the absence or presence of a “commission of 
war” on board is the satisfactory criterion for future use. . 
`- The severe character of the measures adopted by the Allied Governments 
for the enforcement of their belligerent rights in respect of materials sus- 
pected of having an enemy destination led to the practical sifting of the bona, 


2 Special Supplements to this Journat, Vol. 9, pp. 146-149; Vol. 10, pp. 354-366. 
43 Ibid., pp. 374-386. 
4 Ibid., pp. 366-372; Garner, op. cit., Vol. I, pp. 392-3. 
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fide neutral trade from that which was going to the enemy through neutra 
ports. The aim of the Allied Governments being the interception of good 
` destined for enemy consumption—called sometimes the doctrine of ultimat 
consumption—neutral trade, if bona fide, was not to be disturbed. The de 
termination of the bona fides of this trade was the chief problem confrontin; 
the Allied Governments. * To protect themselves from undue encroachmen 
on their rights by belligerents, neutrals were driven to various expedients 
The first means adopted by neutrals for their own protection during the earl: 
part of the war was to consign goods intended for use in the neutral countr: 
to the neutral government itself. This temporary expedient having prove: 
too cumbrous in practice, there were created in various neutral countries— 
chiefly the limitrophe neutrals—export trusts to which incoming goods migh 
be consigned, and by which outbound goods might be certified as to neutra 
origin and ownership. Guarantees against reéxport of imported goods wen 
given according to the stipulations in the charters of the organizations or i1 
agreements with the Allied Governments. Such export trusts assumed vari 
ous degrees of official character, from the Danish Merchants Guild and simi 
lar organizations of reputable character in Norway and the Netherland: 
Oversea, Trust in Holland to the Société Suisse de Surveillance Economiqu 
and similar organizations created by government sanction and under govern: 
ment supervision. The policy of the various countries in which these organi: 
zations were formed varied in many respects. Thus the Netherlands Over. 
sea Trust, while informally dealt with, never received the direct support o) 
approval of the Netherlands Government, as such action would have meant ¢ 
committal to the Allied doctrine of continuous voyage. Switzerland boldly 
faced the problem and saw that nothing less than a governmental guarantee 
against the misuse of imported goods would avail it in its isolated position. 
Thus the import of grain and foodstuffs via Cette became possible only be- 
cause of this national guarantee. At the other extreme stood Sweden, stub- 
< bornly refusing until well into 1918 to enter into any commercial arrange- 
- ments with the Allied Governments. Thus through various measures of 
agreement with shippers, steamship companies, private export trusts or 
those backed or run directly by the neutral governments themselves, means 
were found to sift the bona fide from the spurious trade. 

Of a slightly different character were the agreements concerning the i im- 
ports which neutrals might make from belligerent or neutral countries. In 
order to secure for a neutral country an adequate supply of commodities of 
various kinds, the practice of rationing neutrals grew up. This consisted in 
evaluating the national consumption of various articles on the basis of statis- 
tics collected in pre-war years, allowing in addition a certain amount to make 
up for imports from enemy countries which were no longer available. These 
figures having been once attained in regard to most commodities, the bellig- 
erent governments permitted export licenses aggregating such quotas to be 
used, and cargoes of such a character and within the limits prescribed to pass 
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through the blockade lines. The penalties for-violation of passport prohibi- , 
tions laid down by the export trust agreements, in addition to the measures 
taken by the various governments, tended greatly to discourage violations of 
the agreements entered into. Furthermore, in Switzerland, in particular, 
commissions of control at the frontier exercised additional vigilance over ex- 
` ports and imports, thus facilitating the action of the government in making 
its regulations effective. One apparent exception to the drastic regulation 
_of neutral exports-into enemy territory lay in the use of so-called compensa- 
' tion materials, i.e., raw materials imported into the limitrophe neutral coun- 
tries to be worked up into finished products to be sold in enemy countries in 
exchange for vitally necessary products of enemy manufacture. Thus the 
shipment of raw cotton to Switzerland, to be made into fine textiles for ship- 
ment into Germany in return for German coal exported to Switzerland, was 
permitted by the Allied Governments with the definite knowledge that the 
finished products would go to the enemy country. This was peculiarly nec- 
essary in the case of Switzerland, whose poverty in natural resources de- 
manded the importation of raw materials from abroad for the maintenance 
of nationalindustries. Finally, it may be noted as a commentary on the eto- 
nomic policy of neutrals, that commercial agreements were sometimes uni- 
lateral, i.e., with only one set of belligerents, but were often, out of the sense’ 
of economic neutrality, entered into with both groups of belligerents, as was 
“the case with Switzerland and the Netherlands.“ These, in brief, were the 
aspects of neutral policy as affected by the rival economic pressure of oppos- 
ing belligerents. ; 
A review of the activities undertaken by neutrals on behalf of belligerents 
. reveals little that is spectacular but much that is of great humanitarian im- 
port. Quite apart from the measures taken on behalf of refugees, escaped 
prisoners of war, or shipwrecked persons entering neutral jurisdiction,® the 
endeavors made by such countries as Sweden, Holland, and Switzerland to. 
secure the repatriation of severely wounded through their countries, as well - 
as the evacuation of civilians from occupied areas, the rendering of aid and 
comfort to those in prison camps in belligerent territory, the feeding of civil- 


ians in occupied territories, and the internment of sick and wounded prison- ` ` 


ers of war in neutral countries, mark a distinct advance over previous prac- 
tice. The creation, in the form of the Commission for Relief in Belgium, of 
“a parasitic state existing for philanthropic purposes” was an action unprec- 
edented in any respect either as a political or philanthropic work, and its 


4 For the texts of such agreements see the Netherlands Orangebook of Mededeelingen van 
den Minister van Buitenlandsche Zaken aan de Staten-Generaal, April 1918-Juni 1919, and Juni 
1919-April 1920. The accounts of the creation and functioning of the Société Suisse de Sur- 
veillance Economique are given in the reports of the Federal Council to the Federal Assembly 
concerning the administration of the Law of Full Powers, Ad 575, Parts 2-14, passim. 

£ For illustrations of various instances see Recueil, pp. 175-179, and the Overzicht van 
eenige in het tydvak October 1915 tot Juli’ 1916 door het Ministerie van Buitenlandsche Zaken 
behandelde Aangelegenheden, p. 32; as indicative of Dutch practice. 
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maintenance. of intercourse between opposing belligerents as concerns food 
for the occupied territories was anomalous in the annals of international law. 
Similarly, the internment of sick and wounded prisoners of war in the Nether- 
lands and in Switzerland was a distinct innovation in neutral practice. This 

` was undertaken under written agreements providing for the selection of suit- 
able prisoners by a mixed commission of inspection and control in which neu- 
trals were a majority. These agreements further provided for the assump- 
tion of the expenses of internment by the state of origin of the prisoners, and 
for the classification of prisoners under various categories of wounds or ail- 
ments giving a right to internment.” 

A consideration of belligerent activities in neutral countries reveals the in- 
stances of the invasion and occupation of Luxemburg, Shantung, Greece and 
Corfu.4® While from one angle such measures have been viewed as clear and- 
bold military occupations, from another standpoint they have been consid- 
ered as involving the extension of the idea of extraterritorial jurisdiction to ` 
the territory under occupation, without involving an act of war.*® An occu- 
pation unaccompanied by a rupture of friendly relations between the occu- 
pier and the occupied cannot be considered to involve an act of war by the 
ordinary criteria of the law of nations, hence the occupations in question 
must be considered as violations of neutral territory of a peculiar nature. 
The relationship of such occupations to “benevolent neutrality” confirm the ; 
view that under the society of nations as existing at the outbreak of the/ 
World War, “benevolent neutrality” was unstable and theoretically unjusti- 
fiable. The acts of occupation in each instance were gross violations of thg 
sovereignty of the nations in question and attacks on their independence. 
They are therefore believed in nowise to offer sound precedents for future in- 
ternational action. 

Of the land areas neutralized before the war, none remained inviolate dur- 
ing its course. Neutralized Belgium, the neutralized Congo, neutralized’ 
Luxemburg, neutralized Corfu, all suffered invasion and occupation. The 
neutral zone in Persia, the “neutralized” regime of the Suez Canal and the 
Congo River all disappeared under the bludgeoning of war. The results of 


EN ~ 


‘47 Favre, Major Eduard, L’Internement en Suisse des Prisonners de Guerre, Premier Rap- 
port, pp. 1-14 (1916); Deuxieme Rapport, pp. v—vii (1917). Cf. also the abridged reprint 
in English; Swiss Internment of Prisoners of War, Columbia University Press, November 
1917. For the German-American agreement of November 11, 1918, see Supplement to this 
JOURNAL, Vol. 13 (1919), pp. 1-72. 

48 Renault, op. cit., passim; the attitude of the Luxemburg Government is set forth fully in 
an official brochure entitled: Neutralite du Grand Duche pendant la Guerre de 1914-1918. 
The Greek White Book was printed in full as a supplement to Vol. 12 of this Jourwau. The 
official documents regarding Shantung are those presented to the Peace Conference in Paris: 
The Claim for the Direct Restoration of Kiau Chau, p. 48, and the Japanese reply, Quelques Ob- 
servations sur le memorandum Chinois, p. 10. For further observations on Greece and Corfu 
see Garner, op. cit., Vol. II, pp. 242-248. 

49 Such, in substance, was the view of the German occupying authorities in regard to their 
status in Luxemburg as revealed in the grand-ducal brochure. 
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the treaties of peace in removing the status of neutralization from Luxem- 
burg,’ Belgium“! and the Congo, formerly under such guarantees; the inter- 
nationalization of rivers and waterways; the removal of servitudes from such 
_ zones as the Haute Savoie, Faucigny and the Pays du Gex® all demonstrate 
the false basis of security offered by the regimé of neutralization and the need 
of substitution for the uncertain clauses of guarantee by conflicting, jealous 
Powers, of a concerted social guarantee to each state by the reorganized so- 
ciety of nations. 

A réview of the developments as regards neutrality since the World War 
. reveals the tendency to provide for the maintenance of neutrality and the 
abstention from shipment of munitions, both by municipal enactment.and 
international treaty stipulations. Within the League of Nations neutrality 
is admitted only within circumscribed limits, either in wars outside the 
League or in wars within the League on which the League itself has passed no 
judgment. Any departure from neutrality must, however, be in behalf of 
the members of the League or to uphold the majority verdict of the League-in 
any controversy submitted to it. This does not involve what has hitherto 


been called benevolent neutrality, but rather differential neutrality of an eco- 


nomic and possibly of a military character, in support of the party waging 

war for an approved cause. Lastly, the case arises when wars are sanctioned 

by the League and all League members are presumed to be at war with the 

state banned by the League. Only by the adoption of neutrality as a perma- 

nent policy constituting a “regional understanding for the maintenance of 

' eace’’®4 can a state be neutral in a war sanctioned by the League if it holds 
embership therein. Such is the unique status of Switzerland among the 


Treaty of Versailles, Articles 40, 41. 

5t Treaty of Versailles, Article 31. 

3 Treaty of Versailles, Article 435 and Annex. : 

53 Such are typical provisions of treaties entered into in 1920 between Germany, Austria, 
Hungary; on the one hand, and the Russian Soviet Government on the other. This marked 
an endeavor on the part of the Soviet Government conventionally to preclude hostilities with 
the new states at the time of the Russo-Polish War. The effect of municipal ordinanées in 


furtherance of Germany’s announced policy of neutrality is under consideration, at the pres- ` 


ent writing, by the Permanent Court of International Justice in the case of the Wimb.edon. 
[Decided adversely to Germany on Aug. 17, 1923.—Eprror.] The network of individual 
alliances between various of the succession states of the Dual Monarchy provide for neutral- 
ity in coventionally specified terms, Similarly, in the treaties signed at the Central American 
Peace Conference in Washington, February 7, 1923, conventional stipulations for the neu- 
trality of Honduras under specified conditions are laid down. 

5 The apparent exception found in the action of the League of Nations in formulating a 
conventional agreement for the “neutralization” of the Aaland Islands does not actually 
partake of the character of neutralization as applied to states, since the islands are not capa- 
ble of taking action independently of Finland. The agreement is really a disarmament or 
demilitarization convention not unlike those being considered for other “regions” of Europe 
by the League’s Armament Commission. Thus the Aaland Island convention is properly à 
“regional understanding for the maintenance of peace”, as will be all other treaties of asimi- 
lar nature designed to furnish the bases for disarmament, 
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members of the Lengue of Nations. For others, neutrality in such a ease is 
impossible. 

The net gains from the war, as regards the settling of points in the contro- 
versies between neutrals and belligerents, appear to be in the general recog- 
nition of the binding force of the Hague Conventions, irrespective of the 
question of their ratification by all the governments involved in the war. 
Thus the neutrality conventions (Conventions V and XIII) established a 

very high standard of neutrality for the countries not involved in the war. 
These followed their precepts faithfully, almost without exception. Thus 
- from the neutrals’ side the maintenance of neutrality was rigorous. The 
municipal regulations for the enforcement of neutrality evince full apprecia- 
‘tion of neutral duties and should serve as bases for future conventional legis- 
lation among the nations if the practices of neutrality are to continue. 
Apart from neutralized areas, where the breakdown of the regime of neutrali- 
‘zation was complete, neutral rights suffered serious encroachment chiefly in 
regard to maritime war. The necessities of modern warfare stretched þe- 
yond all anticipation the assertion of belligerent rights at sea. The Decla- 
ration of London, itself the product of an hour of transition from old style to 
modern naval warfare, proved inadequate to the tests of war and practically 
every chapter therein suffered a serious collapse. The long-range blockade, 
with its sifting of neutral commerce, the vast extension of the content of con- 
traband, the broadening of the categories of unneutral service, the denial of 
_ the right to transfer registry or sail under neutral convoy, the abandonment 
of the flag as the criterion of national character, all indicate the utter ove 
throw of the Declaration. In addition, the unwarranted extension of +! 
right to destroy neutral prizes seems likely to lead to the abandonment of 
assertion of that right forever, in view of the action of the Washington 
ference. . 

Where, then, is the future law of neutrality to be found? Some of it hes 
not yet been made; it awaits concerted international action. Yet the vin- 
dication of the right to arm merchantmen, the principle of reconversion and 
the formula for its execution, the establishing of regulations for air-craft, 
radio, internment, treatment of prisoners of war on neutral territory, have 
all come out of diplomatic controversy. That the points thus determined 
will receive general international sanction seems highly probable. For other 
points in the law of neutrality the decisions of belligerent prize courts must 
be looked to. Here are found the vindications of the extension of the con- 
tent of contraband and of the doctrine of continuous voyage, as in the cases 


85 This tendency in the acts of belligerents has received further confirmation in the report 
of the Commission of Jurists appointed under the terms of the resolutions of the Washington 


Conference to revise the laws of war. In the proposed code regulating aerial warfareandthe . ` 


use of radio in wartime, the concept of unneutral service has been vastly extended to include 
what may perhaps be more properly classified under the French rendition, assistance hostile. 
Cf. Part I, Art. 6, Sec. 1 and Part II, Chapter V, Arts. 36, 37, 47 and 52, poni in EDE 
ment to this JOURNAL, pp. 244, 254, 256, 257. 
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of the Kim, the Alfred Nobel, the Bjérnstjerne Björnson, and the Fridland.™ 
In the case of the Leonora, cited above, the law of retaliation, even against 
neutrals, is given sanction and the long-range blockade is justified; the Zam- 
ora5™ not only rules that the court of prize can overrule the Orders of the King 
_ in Council, but gives modern sanction to the right of angary. The case of 
the Hamborn reveals the modern justification for the tests of enemy charac- 
ter, while the case of the Dacia sets the standard for the validity of transfer 
of registry in wartime. Whatever the individual viewpoint regarding the 
justice of these decisions may be, it cannot be denied that they have laid 
down principles which represent distinct gains in regard to the delimitation 
of the field between belligerent and neutral rights. 

On the other hand, there are certain distinct retrogressions from the stand-_ 
ard set up in 1914 in respect of the law of neutrality. Such are representéd, 
in general, by the German prize court decisions denying the right of mer- 
chantmen to resist attack, and extending the sanction of legality to utterly 
indefensible acts of submarine commanders. The denial by such courts of 
the obligatory or superior force of international law has been discouraging. 
Nevertheless, the general trend of belligerent prize court decisions—in de- 
fault of an international prize court of appeal—has been forward to a clearer 
application of the rules of international law to the problems raised by modern 
warfare. That this application has in some measure diminished neutral 

ights can scarcely be disputed, but it is believed that if no extension of neu- 
ral rights has resulted from judicial decision, it cannot rightly be claimed 
tthe main fabric of neutrality, protected by the diligent endeavor of 
st all neutrals, has actually broken down. Rather has the faulty con- 
ony of neutrality, tolerable under an inchoate society of nations, given place 
tő a recognition of the necessity of essential solidarity of nations when 
united into a formally organized international community. Henceforth, in 
that community, “neutrality” can at best be tolerance in the affrays 
' between weaker nations,’ pending an adjudication of their disputes; follow- 
ing a legal stamp of approval by the-formally organized Société des Nations 
on the action of a nation pleading its case at bar, there can be no “ neutrality” 
on the part of nations willing to lend their strength to the sanctioning of the 
law of nations. 
& Trehern, British and Colonial Prize Cases, Vol. I, pp. 405-492; also this Journau, Vol.9 
(1915), p. 979. 
5? Law Reports (1916), 2 A. ©. 77 ff.; also, this Journat, Vol. 10 (1916), p. 422. 
£8 An interesting example of such “tolerance” may be seen in the joint Allied declaration of 
neutrality in the Greco-Turkish War, made August 10, 1921 (48 Clunet, 433-485). This 
would appear to be the first modern instance of a collective declaration of neutrality, and 


therefore of considerable import as a precedent for future collective action on the part of the 
integrating international community. 


EDITORIAL COMMENT 


‘THE LEGALITY OF THE OCCUPATION OF THE RUHR VALLEY 


One of the issues raised in the recent diplomatic correspondence between 
Great Britain, on the one hand, and France and Belgium, ot the other, 
. concerning the occupation by the latter of the Ruhr Valley is the question of 
- the legality of that action under the treaty of peace with Germany signed 
at Versailles on June 28, 1919. 

The justification for the occupation was stated in ihe note of January 10, 
1928, from the French and Belgian Governments to the German Govern- 
ment to be because of “defaults recorded by the Reparation Commission as 
committed by Germany in execution of the schedule laid down by the 
Reparation Commission for deliveries of timber and coal to France, and in 
accordance with the stipulations of Paragraphs 17 and 18, Annex 2, Part 8, 
of the Treaty of Versailles.” 1 These paragraphs of the treaty read as follows: 


17. In case of default by Germany in the performance of any obliga- 
_ tion under this Part of the present Treaty, the Commission will forth- 
with give notice of such default to each of the interested Powers and, 
. may make such recommendations as to the action to be taken in con- 
sequence of such default as it may think necessary. 

18. The measures which the Allied and Associated Powers shall hav 
the right to take, in case of voluntary default by Germany, and whi 
Germany agrees not to regard as acts of war, may include economic ai” 
financial prohibitions and reprisals and in general such other measur? 
as the respective Governments may determine to be necessary in thé 
circumstances.” 


The condition specified in the paragraphs as precedent to the measures to 
be taken by the Allied Powers, namely, the notification of voluntary default 
by Germany, was met when the Reparation Commission, on December 26, 
1922, declared Germany in voluntary: default in her timber deliveries for. 
- the year 1922, and again on January 9, 1923, when a similar declaration was 
_ made regarding coal deliveries. The British Government does not ques- 

tion the legality of these declarations of default by the Reparation Com- 
mission, but in his note of August 11, 1923, the Marquess Curzon charges 


1N. Y. Times Current History, Feb., 1923 (Vol. 17), p. 718. 

2 Supprement to this JOURNAL, Vol. 13 (1919), p. 263-264. The English version of the 
pertinent part of paragraph 18 is not as clear as the French version, which reads: “ Actes de 
prohibitions et de représailles économique et financiéres et, en général, telles autres mesures. 
que les gouvernements respectifs pourrant estimer ‘nécessitées par les circonstances.” It. 
will be noted that, according to the French version, the noun ee is qualified by the 
adjectives “economic” and “financial.” $ 

3 Current History, loc. cit., pp. 712, 717. 
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that “in the abeow-~"~“*-_Ar-atiaan représentative (as originally contem- 
plated), France a. -—~gium are in a position, with the aid of the casting 
vote of the French chairman, to carry any resolution over the heads of the 
British and Italian representatives, and it is notorious that in these cireum- 
stances the Commission has become in practice an instrument of Franco- 
Belgian policy alone.” 4 This criticism can have no application, however, 
to the declarations of the Reparation Commission of December 26 and 
January 9, for both decisions were made by a clear majority vote of three to 
‘one, the British delegate being in the minority each time. 

In the note of August 11, the British Government states that “the German 
Government have consistently contended that such an operation does not, 
on & proper interpretation of that paragraph, fall within ‘the category of 
‘economic and financial prohibitions and reprisals and in general such other 
measures as the respective governments may determine to be necessary in 
the circumstances,’ ” and the note adds: “The highest legal authorities in 
Great Britain have advised His Majesty’s Government that the contention 


of the German Government is well founded, and His Majesty’s Government ` 


have never concealed their view that the Franco-Belgian action in occupying 
the Ruhr, quite apart from the question of éxpediency, was not a sanction 
authorized by the treaty itself.” 
The particulars of the German contention are not set forth in the British 
ote; but as enumerated in a protest lodged by the German Government 
kis the State Department at Washington on January 11, 1923, it is claimed 
that ‘‘(1) The measures allowed by the Treaty of Versailles against Ger- 


any can only be applied by the Allied Powers as a whole and not by single - 


wers of their own accord; (2) the Treaty of Versailles does not admit any 
wiritorial sanctions.” 5 

The allegation that France, Belgium and Italy ® could not legally apply 

the measures taken by them because Great Britain refused to join is not 

supported by the plain language of the treaty which, it will be noted, 

specifier: 4 provides that the measures may-be such “as the reapactine gov- 

a “a P A . 
; ern. h \ jay determine to be necessary in the circumstances.” The 


2 


Aie British note of Aug. 11, 1923, quoted and referred to in this editorial, is 
_. -wuvd n a White Book entitled Correspondence with the Allied Governments Respecting 
-" Reparation Payments by Germany, Mise. No. 5 (1928), Cmd. 1943, p. 54. 

5 Current History, loc. cit., p.720. A third contention that Germnny’s defaults in deliveries 
only justified demands for subsequent payments may be dismissed as specious. It is based 
upon a decision of the Reparation Commiission of March 21, 1922, that, if the required 
deliveries in kind were not effected during 1922, “additional equivalent cash payments shall 
be exacted from Germany at the end of 1922 in replacement of the deliveries not effected.” 
Germany’s request for a moratorium at the end of 1922 obviously rendered the sentence 
inoperative. 

6 The French and Belgian note of January 10 states that ‘The Tatian Government has 
also decided that Italian engineers shall participate.” 


l < \ernment was 3 estopped from supporting the German contention 
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. on this point, for it was the first of the Allies to claim and exercise the 

right of separate action under paragraph 18. In October, 1920, the British 

„Government informed the German Government “that they do not intend . 
to exercise their rights under paragraph 18 of Annex II to Part VIII of the 

Treaty of Versailles, to seize the property of German nationals in this . 
country in the case of voluntary default by Germany.” This action was 
criticized not only in Allied countries but in. England and called forth an. 
explanation in the House of Commons in the course of which the Chancellor 
of the Exchequer stated: f 


With regard to the criticism that this action was taken by His Maj- 
esty’s Government on their own responsibility, without obtaining the 
` concurrence of the Allied Governments, the words of the paragraph 
clearly léave it “to the respective Governments” to determine what ` 
action may be necessary under the paragraph. In the opinion of His 
` Majesty’s Government, it would have been both unnecessary and 
undesirable to seek to share the responsibility of the decision they have 
taken with the other Allies, thus both limiting their own freedom of 
action under the treaty and giving the appearance of desiring to dictate 
to other governments as to their action under the paragraph.® 


` The German claim that the Treaty of Versailles does not admit of addi- 
tional territorial sanctions to enforce the collection of reparations seems to 
be the only contention that the British Government regards as well founded, 
and its views on this point are elucidated by the Marquess Curzon in hig 
note of August 11, as follows: 


In the view of His Majesty’s Government, it cannot legitimately b 
claimed that the measures which the Allies are, under paragraph 18 
Annex II; authorized to take in certain emergencies, include the 
itary occupation of territory. Such occupation forms the subject of t 
special provisions of Part XIV of the treaty, dealing with guarantees. 
It is the right to occupy the left bank of the Rhine and the bridge- 
heads, which has been given to the Allies “as a guarantee for the execu- 
tion of the treaty.” Moreover, Article 430 particularly stipulates that 
if the Reparation Commission finds that Germany refuses to observe the 
whole or part of her obligations under the treaty with regard to repara- 
tions, the whole or part of the occupied territories, which may already 
have been evacuated, “will be immediately reoccupied.” It would 

` have been idle to stipulate expressly for such reoccupation in case of 
default on reparations, if the Allies had already an unlimited right to 
, occupy any German territory under another clause of the treaty. : 


Premier Poincaré, replying for the French Government under date of 
August 20, 1923, claims that the phrase “in general such other measures as 
the respective governments may determine to be necessary in the circum- 


7 Announcement in the Board of Trade Journal of Oct. 21, 1920, reprinted in the London 
- Times, Oct. 26, 1920, p. 10. 

8 London Times, Oct. 29, 1920, p. 7. On Feb. 5, 1921, Belgium, and about the same 
time Italy, took a. measure like the English one. (Fauchille, Tratté de Droit International 
Public, Vol. TI, p. 1049.) 
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stances” is sufficiently broad and comprehensive to include the occupation 
of territory, and he argues that the occupation of the Rhineland provided in 
Part XIV of the treaty of peace is a complementary ace not an exclusive 
sanction.® 

There is consequently a difference of opinion as to the meaning of the 
treaty which, in so far as the subject may be discussed from a legal point 
of view, must be decided by such rules of interpretation and construction 
as may be applicable to the case. 

In support of the German-British contention, it has been argued that the 
“other measures?’ allowed by paragraph 18 should be of the same kind 
(ejusdem generis) as the economic and financial prohibitions and reprisals.” 
A casual examination of the authorities fails to reveal any case of the 
application to treaties of such a rule of interpretation, and shows that it 
has a limited application to other written instruments. The modern tend- 
ency seems to be to reject the restricted construction of the word’ “other” 
and give it the wide and larger interpretation of “every other sort or kind.” 
‘It further appears that the ejusdem generis rule has but little, if any, value 
in the interpretation of statutes conferring discretionary powers on the 
judiciary or public functionaries." Therefore, even if this rule of interpre- 
tation of the Anglo-Saxon common Jaw, which was originated by Lord 
Tenterden, had any validity outside the jurisdiction of common law coun- 
tries, its applicability to the public authorities of France and: Belgium in 

heir attempts to enforce the treaty of peace cannot be sustained even by 
the common law application of it. 

A French interpretation of the meaning of the clause, which is entitled to 
weight because of the participation of the author in the negotiations, is 
given by M. André Tardieu, as follows: 

The treaty goes even further and after having given the victors these 
many grips upon the financial life of the beaten foe, it gives them the 
right i in every case of deliberate non-compliance by Germany to enforce 

“economic and financial prohibitions and reprisals and in general such 
other measures as the respective Governments may determine to be 
necessary.” Germany further undertakes “not to regard such meas- 
ures as acts of war.” In other words by the treaty itself the Allied 
Governments possess not only a system of financial guarantees such 
as no other treaty has ever provided, but also entire freedom in th 
choice of military, economic or other methods of enforcement in case: 
these guarantees are not sufficient. There is not in the whole history 
of diplomacy a single instance of terms so precise, so broad, and so 
decisive. The only thing is to make use of them.” : 


9 Diplomatic correspondence published by the French Ministry of Foreign Affairs. 

10 See article by David Hunter Miller in the New York Evening Post of Aug. 21, 1923. 

u For a collection of authorities showing instances of the restricted and unrestrictedly 
comprehensive a aa of the rule, see Stroud’s Judicial Dictionary, Vol. II, pp. 1859 
et seq. 

2 André Tardieu, The Truth about the Treaty, 1921, pp. 335-6. The volume contains an 
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should be considered as parts of the same stipulations.” 3 
In applying such a construction, however, “the treaty should be ‘so. 


When the British Government called attention to the provisions of Part 
XIV, relating to guarantees, as an aid in interpreting the meaning of Part 
VIII, relating to reparations, it invoked a rule of treaty construction which 
was well stated. by. Mr. Livingston, Secretary of State, |to the Austrian 
Consul-General on November 5, 1832, as follows: “There is no rule of 
construction better settled either in relation to covenants between individ- 
uals or treaties between nations than that the whole instrument containing 


the’stipulations is to be taken together, and that all articles in part materia 


interpreted as to give effect to the object designed; for that purpose all of 
its provisions must be examined i in the light of attending and surrounding 
circumstances.” 4 

There does not seem to be any room for dispute as to the objést designed 
by the framers of the Treaty of Versailles. Germany was to be required to 


pay the full amount of the reparations to be determined in accordance with’ 
-the reparation clauses of the treaty. Neither does there, seem to be any 


doubt that the occupation. of the Rhineland as provided in the treaty has 
not produced the amount of reparations required in accordance with the 


treaty. The question then logically arises, Was Part XIV intended as a. 


guarantee for the payment of reparations by Germany or as a guarantee 





_against further occupation of German territory?. The opening sentence of / 
Part XIV answers the question in the following words: “ As a guarantee for! 


the execution of the present treaty by Germany . . ” (Article 428). 
Therefore, an interpretation of Part XIV which would restrict the liberty of 
action under the clause “such other measures as the respective g governments 
may determine to be necessary in the circumstancés” in| paragraph 18 ‘of 
the reparation clauses so as to impede the collection. of the amount of repara- 


d 


tions due under the treaty, would do violence to the plain|intentions of the - 


contracting parties and would seem to be inadmissible. “(Vattel says that 
the interpretation. which would render a treaty null and inefficient. cannot be 
admitted; that it ought to be interpreted in such a manner as that it may 
have its effect, and not prove vain and nugatory.” 15 


But it is said that Article 430, which provides for the reoccupation of the 


evacuated portions of the Rhineland in case Germany refuses to observe the 





introduction by M. Clemenceau, one of the “Big Four” who drafted the treaty, and a fore- 
word by Colonel House, President Wilson’s right-hand man during the negotiation of the. 


treaty. In the foreword Colonel House states that “No Frenchman, save Clemenceau, can ` 


write with so much authority concerning the peace treaty, signed atl Versailles, June 28, 
1919, as André Tardieu. M. Tardieu gets nothing second hand. He was a een in the 
events of which he writes.” : 

3 Cited in Moore, International Law Digest, Vol. 5, p. 249. 

Ross v, M’Intyre, 140 U, S. 453. 

18 Secretary of State Hay to Mr. Beaupré, Nov. 16, 1900, cited in Maie, International 


Law Digest, Vol. 5, p. 249. 
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` whole or part of her reparation obligations, becomes an idle stipulation if the 
Allies had already the unlimited right to occupy German territory under 
another clxise of' the treaty. To give effect to this argument would seem, 
however, w reduce to a similar state of idleness another important stipula- 
tion of th= treaty. The first article of the financial clauses (Article 248) 
makes the-~oss of reparation “a first charge upon all the assets and revenues 
of the Ge~maa Empire and its constituent States.” No question can be 
raised as => ~he location of the assets and revenues mortgaged by this 
article to #e payment of reparations, that is to say, the assets and revenues 
within the -ercitorial limits of Germany are intended, for Article 252 of the 


same sectim states that “the right of each of the Allied and Associated — 


Powers to dispose of enemy assets and property within its jurisdiction at 
the date oz the coming into force of the present treaty is not affected by the 
foregoing p-ouisions.” It does not seem necessary to argue the point that if 
the guarar:ee clauses have the effect of prohibiting additional territorial 
sanctions t erforce the payment of reparations, then the assets and revenues 
pledged tc tk= payment of reparations located in territory ‘outside the 
limits laid zoyn in Part XIV are immune from seizure by the creditors, and 
the pledge zontained in Article 248 becomes worthless except in so far as 
Germany ma} voluntarily give effect to it. 

.It should be noted furthermore that Article 430 on its face has no ae 
applicatior to- the question in dispute, for its provisions do not come into 
frm at tz earliest until the first five-year period of occupation of the 


hineland has expired, and only then if the conditions of the tréaty have’ 
een faith-clly carried out by Germany so as to justify an evacuation of 


rt of the sccupied territory. In so far as the article may have any value 
etermir ng the general intent of Part XIV in its bearing upon the repara- 
101 clause of the treaty, its interpretation would seem to be governed by 
the declare-ioa signed on June 16, 1919, by Messrs. Wilson, Clemenceau 
and Lloydeerge. The declaration in question appears to have been the 
result of I-erch dissatisfaction with the guarantee clauses because the 
military ocaystion provided therein did not run through the entire period 
of reparatxn collections. The declaration deals with this question as 
follows: 
- The_sll-ed wid Associated Powers did not insist on making the period 
of occ->afion last until the reparation clauses were completely executed, 
becaus: ‘they assumed that Germany would be obliged to give every proof of 


her go: uill and every necessary guarantee before the end of the fifteen 
years’ met ° - 


The pre=at occupation of the Ruhr and the reasons given therefor seem 
to conform -o -he assumption of the Allied heads of state when they signed 
the declaraz.or of June 16, 1919. In the French note of July 30, 1923, to 
Great Briten + is stated: 


u Italics the. writer’s, Facsimile reproduction in Baker, Woodrow Wilson and World - 


Setilement, Ve In p. 118. 
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There must, indeed, be no mistake concerning the jobject which we ` 
have pursued in the Ruhr. It was in no wise a question of seeking there 
the immediate and total payment of reparations; we knew very well 
that the exploitation of the Ruhr by the Allies ‘would not, in itself, 
procure the necessary sums, even if the German Government, in con- 
formity with the Treaty of Peace had allowed us to take coal and. 
collect the taxes which we had resolved to levy there. ‘What we 
wanted was, first and foremost, to create in Germany, by a seizure of | 
pledges and by coercion, the will to pay; it was to cause such incon- 
venience in the economic and political organization of the Reich, that 
it would prefer the execution of the Treaty of Peace to this inconven- 
ience; it was to obtain what we have not obtained for four years, t.e., 
the recognition by Germany of her obligations, not from the general 
and theoretical point of view, but from the practical point of view. 


Any remaining doubt as:to the meaning of the treaty so far as the Allies 
are concerned seems to have been removed by the practical interpretation 
that they have unanimously placed upon it. ‘The practical interpretation 
‘of an agreement by a party to it is always a consideration of great 
weight,” says the Supreme Court of the United States, ‘ ‘and there is- no 
surer way of finding out what the parties mean than to ee what they have 
done.” 18 

- In the protocol respecting coal deliveries under the EE clauses of 
the treaty signed at Spa on July 16, 1920, by the Allied Governments and 
Germany, the Allies stipulated that, if the protocol was not complied with 
they “will proceed to the occupation of a further portion'of German nif 
tory, either the region of the Ruhr or some other.” 19 

In the Allied ultimatum delivered to the German Minister in London G 
March 3, 1921, by Mr. Lloyd-George, he stated that the Allies are agre 
among other sanctions to be imposed upon Germany under the Treaty 
Versailles in order to compel her to fulfill her reparation obligations, to oc- 
cupy the towns of Duisburg, Ruhrort and Dusseldorf on the: right bank of 
the Rhine.” ` It appears that at the meeting in London, the German repre- 
sentative read a statement protesting against the sanctions contained in 
the ultimatum and specifically claimed that paragraph 18 of Annex II of the 
reparation clauses did not allow any occupation of German territory beyond 
the left bank of the, Rhine and the bridge-heads. Commenting. upon this 
incident, Premier Poincaré, in his note of August 20, last, states: “So little 
heed did the Allies, who had made sure of the juridical value of their argu- 
ment, take of Dr. Simons’ assertion that it was not even taken up in the 
reply that Mr. Lloyd-George made on the same day to the German delega- 
tion.” Following Germany’s failure to comply with the ultimatum, the 


17 British White Book, Misc. No. 5, 1923, pp. 27-28. 
18 Brooklyn Life Insurance Co. v. Dutcher, 95 U. S. 269. 

` 19 Protocol printed in SUPPLEMENT to this Jounnan for Oct., 1922, Vol. 16, p. 205. 
20 Tbid., p. 209. 
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towns næatiened were occupied by joint Allied forces, including British 
troops. 

‘Again, -n delivering the second ultimatum of London to Germany on 
May 5, 1221, Mr. Lloyd-George stated that, in view of Germany’s continued 
defaults = fu filling its obligations under the Treaty of Versailles as regards 
disarmament reparations, trial of war criminals and certain other matters, 
the Allies had decided “to proceed ‘forthwith with such preliminary meas- 
ures as wzy te required for the occupation of the Ruhr Valley by the Allied 
forces om the Rhine.” 

The B=zist Government, in its note of August 11, seeks to anticipate and 
avoid th= charge of inconsistency by stating that the actions referred to 
were “nezer claimed to be in pursuance of the reparation clauses of the 
treaty.” Ho-vever, the allegation of a mere failure to specify in the docu- . 
ments me -tined the particular clauses of the treaty under which the action 
was takex is rot sufficient to avoid the fact that military occupation outside 
the territories mentioned in Part XIV of the treaty was agreed upon and 
actually - zrri-d out by the Allies as a sanction for enforcing the treaty and 
especially :ts drovisions relating to reparations. 

But Gæ naay may well claim that, however binding these various declara- 
tions anc actons may be upon the Allies, she has not consented to this 
interpretor of the treaty but has protested against it, and that she has 
the right :o rly exclusively upon the terms of the treaty. Such a claim 

\ would th-<w as back again upon the intention of the parties, the Allies, on 
he one fend_ and Germany, on the other, when signing the treaty. The 
intention =i t= Allies to enforce the collection of reparations has already been 
sufficient dealt with. Under the circumstances surrounding the signature 
of the trety and considering that it was an imposed and not a negotiated 
peace, wkat Cermany’s intentions were as to the payment of reparations, 
and wha- eff-ct her intentions may have upon the interpretation of a 
document in ne drafting of which she had no say, may be open to question. 
Ejus est cerpretart cujus est condere. That Germany’s signature was at- 
tached wih rental reservations is shown by the attitude of her delegates at 
Versailles Gsrmany refused to sign the treaty until threatened with in- 
vasion byhe Allies and her acceptance was couched in the following terms: 
Yic ding to overwhelming force, but without on that account aban- 
donirg ite view in regard to the unheard-of injustice of the conditions 

of peaze, the Government of the German Republic therefore declares 


NS, that tis -eady to accept and sign the conditions of peace imposed by 
the Ated. and Associated Governments.”! 


Having-=ecented the treaty, and now relying upon it as a valid instrument 
for the p=ctecion of what she conceives to be her legal rights under it, 
Germany mental reservations at the time of signature cannot affect the 


3! Baker, Pscd-ow Wilson and World Settlement, Vol. II, p. 519. 
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legal interpretation of the document. “Treaties,” says the Supreme Court 
of the United States, “should be interpreted ‘in a spirit of uberrima fides,’ 
and in a manner to carry out their manifest purpose.” ? A review of Ger- 
many’s attitude toward the treaty leads to the conviction that she has not 
interpreted it in such a spirit. 

As early as the date on which the treaty, went into effect, January 10,. 
1920, the Allies found it necessary to require Germany to sign a protocol 
with the deposit of ratifications of thé treaty specifying a long list of obliga- 
tions arising under the armistice conventions, some of which were carried 
over into the treaty, including reparations, which Germany had failed to 
` execute, and to threaten measures of military coercion in; order to obtain 
their fulfillment.* The French note of August 20, 1923, enumerates 
instances of evasions of the treaty officially and unanimonsly declared by 
the Allies which indicate that Germany never has intended.to honor her 
signature to the treaty in any respect in which she can possibly avoid it. 
As pointed out by Premier Poincaré, the Allies at San Remo in April, 1920, 
stated publicly that ‘‘Germany had not carried out her undertakings. ` 

She does not even seem to have considered the means of fulfilling her 
obligations”; later in the same year Germany was declared in default on ` 
coal deliveries, and in January, 1921, the Allies at Paris found it necessary - 
to threaten military sanctions if Germany did not alter her position.” i 

In March, 1921, at London, Mr. Lloyd-George, speaking on behalf of the / 
Allies, stated that “having regard to the infractions already committed, -to , : 
the determination indicated in these proposals that Germany. means still! 
further to defy and explain away the treaty, and to the challenge issued not i 
merely in these proposals but in official statements made in| Germany by the 
German Government, we must act upon the assumption. that the German 
Government are not merely in default, but deliberately in default.” * 

Since the amount and schedule of payments of reparations have been - 
fixed by the Reparation Commission in accordance with the treaty on May 
5, 1921, and accepted by Germany as the result of the ulti hatum of May 3, 
above quoted, Germany seems to have devoted her efforts to obtaining _ 
‘successive partial moratoria and then failing to comply with the concrucus 
upon which they were granted.” 

Tt is no answer to the long indictment of. Germany’s wilful evasions of the. 
treaty to reply that these charges are the result of the nationalistic policies 
of the continental allies concurred in by a i British Government. 


22 Tucker v. Alexandroff, 183 U. S. 424. 
` 28 Protocol printed in Supprement to this Tr for Oct., 1922, Vol. 16, p. 192. 

* Reply of French Government of Aug. 20, 1923, published by the French Ministry of 
Foreign Affairs, pp. 6-7. 

2 Allied ultimatum to Germany, March 3, 1921, printed in SUPPLEMENT to this JOURNAL 
for Oct., 1922, Vol. 16, p. 209. 

26 Reply of the French Government of Aug. 20, 1923, published by ithe French Ministry ` 
of Foreign Affairs, pp. 8-9. oe 
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The prese=s British Minister for Foreign Affairs, who is supporting Germany 
in her cozcention against France and Belgium, in a note of May 138, 1923,. 
to the Geman Ambassador at London, expressing the dissatisfaction of the 
British’Gorernment with the German proposal of May 2 for the settlement 
of the quz::ion of reparations, thus concurs in the indictment: 


TE: disappointment is enhanced by the belief which His Majesty’s 
Gove nament would like to entertain that indications are to be found, 
in the German memorandum that the German Government recognize 
the xe=ponsibility resting upon them to make an earnest effort to dis- 
charx their. obligations under the Treaty of Versailles in a manner 
whic the Allies could regard as both equitable and sincere. If Ger-. 
many did intend to open the way to an effectual and speedy solution of 
a prc—em, the failure to settle which is gravely disturbing the political 
-and «zonomic condition of Europe, and indeed of the whole world, then 
it sec—s unfortunate that she should not have shown a keener appre- 
ciatie— of the lines on which alone can any such settlement be sought. 

He Majesty’s Government for their part are persuaded that in her 
own imterest Germany will see the advantage of displaying a greater - 
readizzss to grapple with the realities of the case and, discarding all 
irrelerent or controversial issues, will proceed to reconsider- and to ex- 
pand taeir proposals in such a way as to convert them into a feasible 
basis -7 further discussion. In such discussion His Majesty’s Govern- 
ment vill at the suitable moment be ready to take part by the side of 
their ‘Jlies, with whom they share a practical interest in the question 
which =hey have rio intention to abandon as well as the desire to ter- 
mina-= a situation of international peril. But they cannot conceal from 
the C=man Government that the first step towards the ‘realization of 
any sixh hope must be the recognition by Germany that a contribution 
-muck more serious and much more precise is a than any which | 

N has ys been forthcoming.2” 


The evince seems, therefore, to be conclusive that Germany signed the 
treaty, nci with the intention of faithfully carrying out its provisions, but 
with the ~-rpose of evading them as much as possible, and that she has 
persisted = that design up to and beyond the date of the occupation of the 


.-Ruhr, T= choice between a rule of construction favorable to the execution . 


of the tree—~ and one which would aid in the defeat of the manifest purpose © 
of the tree>~ should not be a difficult one: . The rule in such cases has been 
well states. by Mr. Justice Story of the Supreme Court of the United States: 
“In the mmn treaties between nations, it can never be presumed, that 
either sid= intends to provide the means of perpetrating or protecting 


- frauds; but.all the provisions are-to be construed as intended to be applied 


to bona fice transactions.” 78 
GEORGE A. FINCH. 


27 Documez® relatifs aux notes allemandes des 2 Mai et 5 Juin sur les réparations (2 Mai- 
8 Août 1928 . Trench Ministry for Foreign Affairs, p. 21. 
238 The Am-xad, 15 Peters 518, 592. ` 
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PRESIDENT HARDING i 


The death of the head of a great nation, suddenly stricken in the prime of 
life and in the midst of arduous affairs, reminds us very forcibly of our mor- 
tality. The death of anyone near to us must have this effect, and the head 
of this Republic comes near to all. Daily we read his doings; daily we see his 
face on the “pictorial page,” and the faces of his family and his pet dog. . 
The Indians called him “The Great White Father”, and something of the 
feeling that this implies remains. He is constantly appealed to to right all 
wrongs and check all oppression even in matters not pertinent to his office or 
functions, and to be presented to him and to shake his weary hand is a privi- 
lege and remembered honor which all desire and too many achieve. There- 
fore, we are all moved by the sudden termination, by the stroke of death, of 
Mr. Harding’s triumphal progress through the most distant parts of the 
country with whose welfare he was charged. 

We feel deep sympathy for him, cut off in the early maturity of such a full 
and prosperous life, and for Mrs. ‘Hoarding: the honored and faithful partner 
in all that came to him of joy or sorrow. He was a man of fine presence, of 
. genial open manners and address, and of that simple democratic feeling 
which is so dominant beyond the Alleghanies and, when genuine and unaf- 
fected, is so engaging. .He was chosen by a far greater popular majority 
than any of his predecessors; the barriers between the people ‘and the Chief. 
Magistrate and his beautiful official home, which the state of war and, later 
Mr. Wilson’s health, had imposed, had been rémoved under his sini 
tration, and the policy of the “open door” restored. AH these facts add t 
the real feeling so widely felt and so fully indicated. i 

This JovrnaL is the creature of the American Society! of International 
Law, and Mr. Harding was the Honorary President of that organization, and 
_ on the occasion of its last meeting it received from him a most kind and ap- 

preciative message. It takes notice here, therefore, not only of the death of 
the head of the nation, but of its own honored chief.- I 
Itis not purposed, however, to submit a biographical sketch. That form 
of memorial has been most fully accorded by the daily press and the weekly 
and monthly periodicals. Repetition easily becomes idle and wearisome. 
It seems fit, however, to briefly review in these pages Mr! !Harding’s course 
and attitude as to our international relations. He had sdme identification 
. with them in the Senate and he was primarily charged with their conduct 
while our President. . At no period in our 149 years of independence have 
those relations been more important, or more difficult, or has there been 
greater divergence both at home and abroad as to the course demanded by 
wisdom and duty. Up to our entering into the World War'we adhered faith- 
fully to the policy of Washington and avoided entangling alliances, and 
maintained habitually our policy of benevolent neutrality.’ Then came that 
great convulsion from which we held aloof until attacks upon our ships and 
Ye 
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mixed commission, of American claims against Germany, under which a 
commission is now functioning, in which the umpire is, at the request of Ger- 
many, chosen by the United States, a most unusual concession. 

Another of these problems was the settlement of the debts owed by the 
Allies to the United States involving over $10,000,000,000. Believing in the 
“sanctity of contract and that world stability which is founded on kept obli- 
gations”, to quote Mr. Harding’s words, a World War Foreign Debt Com- 
mission was created, and already a settlement has been effected with Great. 
Britain involving over $4,500,000,000, and this has been approved by Con- 
gress and by public sentiment, and it has proved a “new assurance of stabil- 
ity throughout the world.” A like adjustment has been effected with Fin- 
land, negotiations are pending with Czecho-Slovakia, and preliminary steps 
have been notified to us by Jugo-Slavia. 

The President justly believed and declared that the advocacy of cancel- 
lation was ‘‘drowned out by the advancing hosts of settlement and main- 
tained integrity.” 

The settlement of the claim for the costs of maintenance of an army on the 
Rhine, a delicate and irritating matter, was also accomplished late in May, 
1923. The President characterized this as “a gratifying record of sound 
business and the seemly assertion of our just rights.” 

Another adjustment was as to our rights in mandated territory and by 
this equality in industry and commerce was assured our nationals. The 
agreement as to the Island of Yap whose commanding situation as to Pacific 
cables was acknowledged and as to all Pacific Islands under the mandatory 
power of Japan, giving our nationals equal rights as to such cables, and in 
many respects is a new pledge of a good and just understanding between the 
island empire and ourselves. Satisfactory treaties on like subjects have been 
signed with France and Belgium as to African territories under their control, 
and are under negotiation with Great Britain. The President deemed these 
“an outstanding achievement of inestimable ‘.nportanee to America”, but 
conceded the credit to the Department of State. : 

The accomplishment which the President in a most characteristic sentence 
calls “the outstanding historical, monumental achievement was the Wash-: 
ington Conference on the Limitation of Armament,” whose covenants have 
now received unanimous international ratification. The results limited the 
burden of taxation and helped remove the czuses of war. 
. The President gives them his absolute commendation, and it is believed . 
they have met with warm popular approval. It ought to be recorded, how- 
ever, that a strong element in our own Navy, not the least intelligent, dis- 


‘tinguished or patriotic, believes that the United States was highly improvi- 


dent in its concessions in giving up the right to construct a naval base in the 
Philippines. That thereby it left them permanently at the mercy of Japan. 
That element, whose reasons are cogent and difficult to combat, will not share 
the jubilations of President Harding over this “achievement”. He said, 
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“the Conference proved one of the greatest achievements in the history of 
international relations. Its four great treaties, now ratified, related to the 
limitation of naval armament, to the restricted use of submarines and poison 
gases, to principles and policies restoring the integrity of China, and to the 
regulation of Chinese customs tariff. Important resolutions were adopted 
providing a commission of jurists to consider amendments to the laws of war, 
made necessary by new agencies of warfare; for a board of reference for Far 
Eastern questions; for international unity of action respecting various 
matters affecting China, such as extraterritoriality, foreign postal agencies, 
foreign armed forces, unification of railways, reduction of Chinese military 
forces, publicity for existing commitments, and the Chinese Eastern Rail- 
way.” Though not a part of the conference, the Shantung treaty between 
China and Japan grew out of it, accomplishing for China a restoration in 
which Versailles had failed. China today, in Mr. Harding’s opinion, “needs 
only her self-assertion to find a restored place among the nations, with her 
own destiny impelling and wholly in her own hands.” 

The Four Power Treaty between the United States, Great Britain, France 
and Japan as to their insular possessions in the Pacific was arranged at the 
time of the conference. 

The Anglo-Japanese alliance which, as a partnership between the two 
powers whose fleets could menace both our Atlantic and Pacific shores, and 
all our island dominions, and whose united naval strength would have vastly 
outclassed us upon the sea, had always been a menace and was terminated by 
the Four Power Treaty. The President declared: ‘Not the semblance of 
war’s foreboding in the Pacific remained when this covenant of good faith 
was signed,” but he found the most important results of the conference “im- 
ponderable,” believing “friendly relationships and the soul of national 
honor” infinitely more important to peace than a written form of their ex- 
pression. He asserts that it produced a new state of mind, a reign of good 
will” as to our relations with the Far East. 


The rights of American citizens 


The rights of our citizens were imperilled in Mexico by laws menacing es- 
pecially vested rights in Mexican property. Mr. Harding insisted that at 
the foundation of all national intercourse lay the clear principle that when 
intercourse has been invited and investment legalized and property rights 
acquired by foreign citizens, it is an essential condition of international inter- 
course “ that there be no resort to confiscation and repudiation”. Differences 
on this point caused a protracted breach of diplomaticrelations. Negotiations 
by commissioners sent to Mexico City seem to have reached a solution of the 
difficulty, and made good relations and “neighborly friendship” possible and 
mutually advantageous. Under President Coolidge, as a result of this, the 
Mexican Government has been now fully recognized and relations resumed. 

Again, as to the Russian Government, Mr. Harding held its very existence 





` 
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“predicated upon a policy of confiscation and repudiation.” Recognizing 
the “unfailing friendship of the United States for the Russian people” which 
a $66,000,000 relief expenditure has attested, resulting in the saving of 
10,000,000 Russian lives, yet he held that recognition prior to the correction 
of fundamental errors would only tend to perpetuate those errors. He said 
that. “the whole fabric of international commerce and righteous international 
relationships will fall if any great nation, liké ours, will abandon the under- 
lying principles relating to sanctity of contract and the honor involved in re- 
spected rights.” Therefore, he refused recognition to the Soviet Govern- 
ment, seeing in it only a supreme tragedy and a world warning. 

He believed our representatives at Lausanne were influential in promoting 
peace, averting the conflagration which the world apprehended, and in aiding 
our credit by relief and humanitarian work. 


Opium 
At Geneva, Mr. Harding declared, our representatives at the conference 
dealing with the traffic in opium and narcotics won substantial acceptance of 
their proposals for restriction to a minimum, required by medicinal and sci- 
entific uses. 
He said Persia, showed her confidence by asking this country to nominate 


| ı an American for her financial administrator; that Colombia had asked and 


{ \received aid from American financial experts, and Brazil from an American ` 
‘Naval Commission; that we averted a threatened war between Panama and 

osta Rica, and we have assisted Cuba to restore financial stability after the 
extreme deflation following the war; that the Dominican Republic. has been. 
aided in establishing a constitutional government, and on the final vote 
therefor prevailing, it is expected that our troops will be withdrawn leaving 
grateful and appreciative memories and confidence in our unselfish aitis 
that in Haiti peace and order have been established, “the foundations of se 
curity are being safely laid.” Our marines have been practically withdrawn, ~ 
and are expected shortly to wholly withdraw; that Chile and Peru have 
agreed through a conference at Washington on a plan for the peaceful settle- 
ment of their Tacna~Arica controversy pending for a generation, accepting 
the United States as arbitrator; that the Washington Conference of the five 
Republics, Costa Rica, Guatemala, Honduras, Nicaragua and Salvador as- 
sembled in December, 1922. It arranged for new understandings, and to 
promote the limitation of armaments. For the peaceful settlement of dis- 
putes à Central American Tribunal was established. Thus peaceful re- 
lations in Central America seem assured. 

The Fifth International Conference of American States at Santiago, Chile, 
was shared in by the United States, and, the President says, ‘was an occasion 
of most complete understanding” between the governments participating. 

The way has been opened for laying one or more cables down the East 
Coast of South America, which will aid commerce and facilitate intercourse. 
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As to our position in the whole world, the President deemed it symbolized by 
our position in the Western World, saying: “We seek nothing which be- 
longs to another. We do not strive for aloofness, but we do not make a: an un- 
American commitment.” 

We have respected the rights of others, shnfined ° no obligations of duty. 


“We have had no part in the political controversies of other nations. We 


have firmly asserted the rights of our citizens to equality of opportunity in 
other countries and “have yielded willingly to the rights of others, and we 
dwell in cherished and unthreatened peace.” 

. On June 21 last at St. Louis he had made it plain that he would only advise 


. adhesion to the Permanent Court of International Justice if the Court were ` 


made entirely independent of the League of Nations. Many claimed that 
this requirement made adhesion impossible and opponents of adhesion were 
greatly encouraged. 

In his last appeal the President says he would be insensible to duty aud 
violate all the sentiments of his own heart if he failed to urge American sup- 
port of the Permanent Court of International Justice. He does not claim it 


-will avoid all war, but persuasively says: “It will prove an advance toward 


international peacé for which the reflective conscience of mankind is calling”; 


” that “we originated the modern suggestion of such a tribunal, and have been 


advocating it for years”; that there are manifestly international controver- 
sies “which should be decided by a court,” as those “calling for the examina- 
tion of facts and application of principles of law,” or the interpretation of 
treaties; that questions of a legal nature are distinct from those “of policy or 
national honor,” and there is agreement that justifiable disputes are those 
“as to the interpretation of treaties,” questions of international law, the ex- 
istence of facts constituting a breach of international obligations, or as “to 
the reparation to be made for such breach”; and that “a nation which be- 
lieves in the reign of law, preferable to the rule of force, must subscribe to an 
agency for the law’s just construction”. He said that he vastly preferred 
that all controversies be submitted to the World Court rather than to any 
other agency yet devised; that the great thing is “the firm establishment of 
the court and our cordial adherence thereto. All else is mere detail”; that 
he had rather have the Senate grant its support than prolong the contro- 
versy. He urged that forward steps already taken be followed by many 
others, but recognized that “the way to permanent world peace” was long 
and difficult, and that the present suggestions are not final. 

The President’s last utterance almost contemporary with his death, ap- 
peals to us by its human feeling, its hopefulness, and its record of over two 
years full of brave efforts earnestly attempted and often carried to a consum- 
mation, to unseat war and enthrone peace with justice. 

To Mr. Harding’s review'of his own foreign administration there must be 
added the interesting facts conimunicated by Mr. Walter Wellman in the 
New York Times of August 27.” 
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He there makes public the substance of an interview he had with Mr. 
Harding in June last and a letter from him of June 15 showing that, after 
the question of adherence to the World Court was settled, the President in- 
tended to call an international congress in order to submit a definite pro- 
gramme for World Peace. - 

This large purpose was frustrated by death, but the able and courageous 
jurist who was the head of the Department of State under Mr. Harding con- 
tinues in that high office under Mr. Coolidge. It is believed he had the en- 
tire confidence of his chief and he may in due time make known any plans 
that had passed the foetal state. 

The new steps in international relations taken by Mr. Harding’s adminis- 
tration cannot be regarded as approved and permanent benefactions until 
tested both by time and serious trial, but they have all men’s hopes and good 
wishes including, it is believed, those of Mr. Coolidge. 

If they stand the test and meet the trials Mr. Harding’s administration 
will have written a great and noble chapter in the history of international 
affairs and will take a far higher place than a cautious and honest pen can as 
yet more than tentatively suggest for it. 

Mr. Harding presents the moving spectacle of a man from among us, I 
shall venture to say, without education or intellect, or acquaintance with for- 
eign affairs greatly beyond those of thousands of his fellows, rapidly advane- 
ing to the highest station and responsibility, there displaying kindly human 
traits and aspirations but no uncommon resolution, intelligence or elevation, 
Yet faithfully attempting to lead us aright, steadily breaking down under the 
strain of his great public task, and dying because it was beyond his strength 
whatever his good-will might be. His views and utterances have something 
of common sense, and considerable of not uncommon humanity, but they are 
not informed by great sagacity or prescience, or enobled by feeling much be- 
yond that of his fellows. He seems only one of us on whom we had put great 
burdens. 

He remains in the friendly memory of his countrymen, and as he breaks 
and falls at the tiller, we see a hand apparently more resolute, a spirit less 
vocal, more cautious, taking the helm. We see the new pilot with loyal 
memories of the one whose labors he takes up and whose voyage he remem- 
bers, seeking to complete and supplement what has been attempted and þe- 
gun. | 

We say to the one who is gone, “ Requiescat in Pace,” and turn with hope 
and expectancy to the silent son of New England who takes his post of honor, 
responsibility and unbroken labor. May he deserve the confidence and sus- 
tain the hopes which he commands from his people, and bring the good-Ship 
of State safely to “the haven where she would be,” the haven of just, 
honorable and ordered peace for her and all the nations of the earth. 

CHARLES NOBLE GREGORY. 








742 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


$ 


SUITS BROUGHT BY FOREIGN STATES WITH UNRECOGNIZED GOVERNMENTS 


The Constitution of the United States extends the judicial power to 
controversies between “a state or the citizens thereof and foreign states.” 
In a number of cases, both state and federal foreign states, both monarchies 
and republies, have been permitted to sue, provided they agreed to submit 
themselves to the court as private suitors with respect to counter-claims and 
set-offs. (King of Spain v. Oliver, 1 Pet. C. C. 217; King of Prussia v. Kup- 
per, 22 Mo. 550, 1856; Republie of Mexico v. Arrangoiz, 11 How. Pract. 1, 
N. Y. 1855; Republic of Honduras v. Soto, 112 N. Y. 310, 1889; State of Yu- 
catan v. Argumedo, 157 N. Y. Supp. 219, 1915; Kingdom of Roumania v. 
Guaranty Trust Co. 250 Fed. 341, 344, 1918; Kingdom of Norway v. Federal 
Sugar Refining Co. (The Gloria), 286 Fed. 188, 1923; 36 Har. L. R. 871, 
1923.) The same practice has existed in British courts. (King of Spain v. 
Machado, 4 Russ. 560; Emperor of Austria v. Day and Kossuth, 3 DeGex, F. 
and J. 217, 222; U. 8. of America v. Wagner, L. R. 1867, 2 Ch. App. 582.) 

Thus the right of foreign states to sue seems to be established under Anglo- 
American jurisprudence, but in order to exercise this right, (1) the purported 
foreign state must prove its existence, and (2) the persons purporting to rep- 
resent it in court must prove their right to do so. 

Courts have been inclined to admit only express recognition by the politi- 
cal organs of their own government in proof of the first of these facts. It is,’ 
true that in 1819, Johnson, J., of the United States Circuit Court for South 
Carolina remarked in dicta with regard to the unrecognized republic of 
Buenos Ayres: “Courts exercising jurisdiction of international law may often 
be called upon to deduce the fact of national independence from history, 
evidence, or public notoriety where there has been no formal public recogni- 
tion”. (Consul of Spain v. The Conception, 6 Fed. Cas. 359, 1819.) In 
1825, Best, C. J., in the British Court of Common Pleas seemed willing 
to admit the existence of Chili on evidence other than recognition by the 
British Government. (Yrisarri v. Clement, 2 Car. and P. 225, 3 Bing. 488, 
11 Moo. C. P. 308, 314.) On appeal, however, the decision turned on a dif- 
ferent point (2 Car. and P. 229, 3 Bing. 440) and the Chief Justice’s opinion 
was certainly not in accord with several opinions of Lord Eldon (City of 
Berne v. Bank of England, 9 Vesey Jr. 347, 1804; Jones v. Garcia del Rio, 
Turn and R. 296, 1823) which have subsequently been accepted as good law 
in both England and America. (Taylor v. Barclay, 2 Sim. 213, 1828; 
Thompson v. Powles, 2 Sim. 194, 212, 1828; Kennet v. Chambers, 14 How. 
38, 1852.) The present rule in both countries seems to be that stated by 
Marshall, C. J., in 1808: “It is for governments to decide whether they will 
consider St. Domingo as an independent nation, and until such decision shall 
be made, or France shall relinquish her claim, courts of justice must consider 
the ancient state of things as remaining unaltered, and the sovereign power 
of France over that colony as still subsisting.” (Rose v. Himely, 4 Cr. 240, 
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272, 1808. ) For similar British opinion with regard to St. Domingo see Sir 
Wm. Scott, in the Manilla, Edw. 1, 3, 1808, and Sir Wm. Grant, in the 
Pelican, Edw. Appdx. D, 1809. 

The expediency of this rule can hardly be questioned. The recognition of 
a new state is usually ‘a delicate matter, which may involve war with the 
parent state, and a court is clearly not the body to make such a decision. 
Even if recognition of a new state is made to depend on the fact of independ- 
ence, as suggested by Secretary of State John Quincy Adams in 1818 (1 
Moore, International Law Digest, 78) rather than on considerations of policy, 
still reliable information is necessary and a court has no means of obtaining 
reliable information on foreign affairs except through the executive ofits own 
country. Where the existence of a new state and the abandonment of its. 
claim by the former sovereign are matters of public notoriety, doubtless a 
court may, as Chief Justice Marshall suggests, take cognizance of the new 
state of things without express information from the political organs of its 
government, but short of such conditions, courts should consider recognition , 
of new states as a political question. 

Do similar considerations require that recognition by the political organs 
of government be the sole proof of the capacity of certain persons to represent 
a foreign state? 

In many of the earlier cases this question is confused with the former. In ` 
absolute monarchies the state and the government are both personified in the 
monarch. One can not be recognized without the other. With the advent 
of constitutions and republics, however, the dissociation of state and govern- 

ent has been recognized, not only by theoretical writers, but also by gov- 

rnments and courts. It is possible for a state to exist and to be recognized 
“nd yet to have no government recognized as competent to represent i 
oreign territory. In such circumstances is it deprived of its right; 0.8 
ya courts? A recent decision of the superior court of Massat 
eld that it was not. - 

Mariano Viamonte. y Fernandez was employed i in the Mexican tre 
antil February, 1923, when he left with 140,000 Mexican pesos which he; 
thought to have placed in a locked box in the National Bank of Haverhill, 

ı Massachusetts. An attorney appeared in the name of “the Government of 
Mexico” and obtained a temporary restraining order from a Massachusetts 

‘ judge forbidding removal of the contents of this box. The case was tried in 
the Superior.Court of Essex County, Wait, J., in May, 1923, and during the 
proceedings the assistant district attorney presented, at the request of the 
Attorney General of the United States, a statement from the Voderasezetary 
of State as follows: 








The Government of the United States has not accorded recognition 
to the administration now functioning in Mexico, and therefore has at 
present no official relations with that administration. This fact, how- 
ever, does not affect the recognition of the Mexican state itself, which 
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for years has been recognized by the United States as an “international 
person” as that term is understood in international practice. The ex- 
isting situation simply is that there is no official intercourse betweén the 
_ two states. 


The attorney for the plaintiff then moved to amend the charge so as to 
read “the United States of Mexico” instead of “the Government of Mex- 
ico.” The defendent questioned the right of the attorney to appear for the 
plaintiff on the ground that his authority was derived from a government not 
recognized by the United States. The court, however, continued. the re- 
straining order after listening to evidence which showed that the Obregon 
government was in effective control of Mexico, that it maintained agents in 
numerous American cities who, though lacking exequaturs, performed the 
usual functions of consuls for Mexico, that it had a chargé d'affaires at the 
Mexican embassy building in Washington, who, though not officially re- 
ceived by the Department of State, actually represented Mexico, and that 
the present attorney acted under authority of the Obregon government. 
“The court adverted to the possibility that pending negotiations between the 
United States and unofficial representatives of the Obregon’ government 
might soon result in recognition’, which, under general principles of inter- 
national law, would retroact to a time prior to the initiation of this case.? 

_ (Underhill v. Hernandez, 161 U. S. 250, 253; Oetjen v. Central Leather Co., 
246 U. 5. 297, 1918; Luther v. Sagor, L. R. (1921) 3 K. B. 532; but see 35 Har. 
L. R..607.) 

Although the recognition of a new popes! is a matter of less politica 
delicacy than.the recognition of a new state, because complications with : 
existing parent state are not possible, still two practical objections can b 
urged against the assumption by a court of such an authority. (1) If the 3 
isting unrecognized government never achieves general recognition, a subse- 

“queént*government which does will be likely to consider third states respon- 
sible forproperty of the state turned over to such usurping authority. Thus 
if an American court turned over Mexican property to the Obregon govern- 
ment and that government came to an end without achieving recognition, 
doubtless a later recognized government would hold the United States re- 


1 The United States officially recognized. the Obregon government on August 31, 1923, 

2 The case presents a striking parallel to State of Yucatan v. Argumedo, 157 N. Y. Supp. 
219, 225 (1915). Argumedo, a revolutionary governor of Yucatan, left for New York with 
900,000 Mexican gold pesos, after being driven out by Alvarado, an adherent of Carranza, 
‘on March 17, 1915. This money he deposited in part in the Woolworth Building Safe De- 
‘posit Co., and on October 1, 1915, Yucatan, through representatives of Alvarado, began ac- 
tion in New York to enjoin its removal. A few days later, on October 19, 1915, the United. 
States recognized Carranza as the de facio Government of Mexico. The New York Su- 
preme Court continued the injunction, holding that Yucatan as a foreign state could sue, 
that Alvarado as the appointee of Carranza properly represented it, and that “it makes no 
difference that the recognition followed by a few days the initiation of this action, for the 
recognition of the Carranza government relates back to its inception and all acts of the plain- 
tiff government of Yucatan, such as the bringing of this action, are ratified.” 
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_ sponsible for assisting in the conversion of Mexican property. (2) So far as 
non-recognition is used as an instrument of policy by the political depart- 
ments of government, it is rendered less effective if the unrecognized govern- 
ment can nevertheless represent the state in court, Thus we may suppose 
that if Obregon finds himself unable, without recognition, to secure the aid of 
American courts for the collection of Mexican claims in the United States, he — 
will be more likely to meet American demands with regard to article 27 of the 
Mexican Constitution in order to obtain recognition. 

Considerations of this character may have influenced the recent refusal 
of federal and state courts to permit the Soviet Government to appear in 
behalf of Russia. But in these cases, the courts were confronted not merely 
with a lack of evidence showing recognition of the Soviet Government by the . 
United States, but with positive evidence showing recognition of another 
government in Russia. Statements of the Department of State were sub- 
mitted showing that Boris Bakhmetieff had been formally received as Rus- 
sian ambassador during the Kerensky régime, July 5, 1917, and that he was 
still so received on August 5, 1921. . In The Penza (277 Fed. Rep. 91, 93), 

. the court quotes the State Department’s note of the latter date as follows: 

Inreply the Department desires to inform you that the so-called Rus- 
sian Federated Republic has not been recognized by the Government of the 

United States, nor is Mr: Recht recognized by it as an agent or attorney 

of the so-called Russian Socialist Federated Soviet Republic. The 

status of Mr. Bakhmetieff as ambassador of Russia has not changed 
since this department’s letter to you of June 24, 1919. The inclosed 
copy of the July diplomatic list of foreign representatives in Washington 
contains on pages 4 and 5 the names of officials of the Russian Embassy. 

Ii „Russian Socialist Federated Soviet Republic v. Cibrario (191 N. Y. Supp. 

543, 1921), decided December 23, 1921, the New York Supreme Court relied - 

on the evidence with regard to recognition submitted in these federal cases., 

Similar evidence was used in Agency of Canadian Car and Foundry Co. v. 

American Can Co., 258 Fed. 363, 1919 and The Rogdaz, 278 Fed. 294, 295, 1920. 

The case presented particular difficulty because the Soviet Government was ` 

seeking to recover property which had beenintrusted to American jurisdiction, 

not by an earlier Russian Government, asin-the other cases, but by itself. 

(See Borchard, 31 Yale L. J. 534.) In fact, however, the property belonged 

to Russia and not to the Soviet Government; consequently, accounting for it 

could properly be demanded only by a genuine representative of Russia. 
In the Massachusetts case, however, no rival government of Mexico was 





3 In Wulfsohn v. Russian Socialist Federated Soviet Republic, 192 N. Y. Supp. 282, 195 
N. Y. Supp. 472, 1922,.the New York Supreme Court permitted the Soviet Government to 
be sued as a foreign-corporation, holding that the usual immunities of a sovereign flowed 
from comity rather than law and so did not prevent suit against an unrecognized foreign gov- 
ernment. This seemed to neglect the fact that with the court’s theory in the Cibrario case 
the property attached really belonged, not to the Soviet Government, but to Russia which, 
by the same theory, was not represented in court at all. 
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recognized by the State Department. Undoubtedly, if the court had refused 
to act, Mexico would have sustained a serious loss. On the other hand the 
continuance of the restraining order did not involve the immediate passage of 
Mexican property to the Obregon government. Such action might well be 
deferred until a government is recognized in Mexico by the State Depart- 
ment. Finally, the State Department’s communication disclosed no 
national policy which would be affected by judicial assistance in the protec- 
tion of the property of Mexico, in fact it strongly intimated that Mexico, as 
an “international person”, was entitled to such protection. 

In his International Law, W. E. Hall declares “no state has a right to with- 
hold recognition when it has been earned.” (7th ed., sec. 26.) Doubtless it 
is for the political departments to decide when a foreign government has 
earned recognition. The present case suggests, however, that recognition of 
a government actually in control of a foreign state ought not to be deferred 
except for the soundest reasons, and that if the policy of deferring recognition 
should be frequently applied, courts may develop the habit of resorting to a 
direct consideration of the evidence bearing upon the capacity of those pur- 
porting to represent the foreign state. 

Quincy WRIGHT. 


THE HAGUE ACADEMY OF INTERNATIONAL LAW l . 7 


The Hague Academy of International Law, founded, as the official title 
of the institution is careful to point out, ‘with the coöperation of the Carne 
gie Endowment for International Peace,” was formally opened in the Peace 
Palace on Saturday, July 14, 1923. The courses of instruction began on 

Monday, July 16th, likewise in the Palace of Peace due, as is the Academy, 

to Mr. Carnegie’s generosity. The courses terminated August 28th, three 
days earlier than planned, owing to the celebration in The Hague, of the 
twenty-fifth anniversary of the accession of Her Majesty, Queen Wilhelmina 
to the throne of Holland. 

For the first period of instruction, short but intensive, ending on August 
3rd, some three hundred and six students had enrolled, but the quarters 
would not comfortably seat more than a hundred and thirty. Therefore the 
student body could not, for the first year, exceed this number. They were 
drawn from no less than twenty-nine different countries. In the second 
period, likewise short but intensive, beginning on the 13th of August and 
ending on the 28th, three hundred and fifty students had registered, but 
because of the limited space at the disposal of the Academy in the first year 
of its activity, not more than a hundred and thirty could be accommodated. 
The students making up this number were drawn or rather came, as they 
were neither enticed nor persuaded—from thirty-one different countries. 

The language spoken by the lecturers gathered from fourteen different 

. countries was French. The courses were given in French, and they were 
understood in French by the students of thirty-one different nationalities. 
bd 





senter of practical internationalism. 
he best way to give an idea of the courses at The Hague, of the lecturers 
offering them, and of the student body attending, is to reproduce the items 
in question from official documents. The official program contains the 
names of the lecturers, the institutions with which they are connected, the 
titles and number of hours of their courses: 


First Period 


Baron Korff of Russia, Professor at the School of Foreign Service, George- 
town University, Washington, and Professor at Columbia University, 

_ New York City, United States; The Historical Development of International 
Law from the Seventeenth Century. 10 hours. i 


N. Politis, former Minister of Foreign Affairs of Greece, Honorary Professor 
of the Faculty of Law, University of Paris, France: Theory and Practice 
of International Arbitration. 10 hours. 


James Brown Scott, Professor at the School of Foreign Service, Georgetown 
University, Washington; Secretary of the-Carnegie Endowment for Inter- 
national Peace, Washington, United States: The Conduct of Foreign Affairs 
in a Democracy. 10 hours. 


mes Brown Scott: Law, Cusiom and Comity. 6 hours. 


Right Honorable Lord Phillimore, former Lord Justice of Appeal, Great 
Britain: The Rights and Fundamental Duties of States. 6 hours. 


A. G. de Lapradelle, Professor of International Law at the University of 
Paris, and Co-Director de l'Institut des Hautes Etudes internationales, 
Paris, France: Freedom of the Seas. 5 hours. 


Jonkheer van Eysinga, Professor at the University of Leyden, President of 
the Consultative Committee of Communications and Transit of the League 
of Nations, Leyden, Holland: Rivers and International Canals. 5 hours. 


Charles de Visscher, Professor at the University of Ghent, Belgium: The 
Responsibility of States. 6 hours. 


H. Triepel, Professor at the University of Berlin, Germany: The Relations 
between Municipal and International Law. 3 hours. 


L. Strisower, Professor at the University of Vienna, Austria: Haterritoriality 
and Its Principal Applications. 3 hours. 


Alejandro Alvarez; Counselor of the Ministry of Foreign Affairs of Chile, 
member of the Permanent Court of Arbitral Justice at The Hague: The 
Pan American Union. 3 hours. 


Eugene Borel, Professor at the University of Geneva, President of the 
Anglo-German and the Japanese-German Mixed Commission, Geneva, - 
- Switzerland: International Organization of the Red Cross. 2 hours. 


è 


— 









M. Le Fur, Professor at the Unive 
' the State. 10 hours. ` 

M. Basdevant, Professor at the University of Paris, France: General Theory 
of Treaties. 10 hours. 


Arrigo Cavaglieri, Professor at the, Superior . Institute of Economic and 
Commercial Sciences of Rome, Ițaly} fh 2i Effects of Change of Sovereignty. 
5 hours. 

L. de Hammarskjöld, Divano of the ae of Upsala, former President 
of the Council: of Ministers of Sweden: Neutrality in General. 6-hours. 


George Grafton Wilson, Professor at Harvard University, United States: 
Territorial Waters, Closed Seas, Straits. 5 hours. 


K. Neumeyer, Professor at the University of Munich, Germany: Inter- 
national Unions. 5 hours. 


Ellery C. Stowell, Professor in the American University,’ Washington, 
United States: Duties of Consuls. 5 hours. 


” Edwin M. Borchard, Professor at Yale University, United States: Protection 
Accorded to Nationals in Foreign Countries. 3 hours. 


~ Baron Albéric Rolin, Emeritus Professor at the University of Ghent, Honoy 
“ary President of the Institute of International Law, Belgium: Extradition 
3 hours. fi 


Sir J. Fisher Williams, K. C., British Adviser to the Committee on Repara™ 
tions, Great Britain: Questions of International Finance. 3 hours. 


André Mandelstam, former Jurisconsult to the Ministry of Foreign Affairs . 
of Russia: Protection of Minorities. 3 hours. 


‘André Weiss, Professor at the University of Paris, Vice President of the | 
Permanent Court of International Justice, France: The Jurisdiction of 
Courts in Suits Against Foreign States. 2 hours. 


James Wilford Garner, Professor at the University of Illinois, United States: ` 
International Regulation of Aérial Navigation. 2 hours. 


Francisco de la Barra, former President of the a of Mexico: M: uuaa 
and International Conciliation. 1 hour. 


The session of the Academy for 1923 was in the nature of things an ex- ` 
periment. A large number of courses was offered in order to show the field 
which, in the opinion of the Curatorium of the Academy, could properly be 
offered at this time. It will be observed that war, as such, was excluded, as 
in the belief of the Trustees (called the Curatorium) the minds and thoughts 
of men and of nations had not sufficiently returned to the ways of peace to 
permit a discussion of the laws and customs of war with that detachment 


a 
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which science requires. Without attempting to outline the nature and ex- 
tent of the courses to be offered in the forthcoming session of the Academy, 
which will begin on the 14th day of July, 1924,! it is safe to say that the 
courses will deal only with questions of peace; that they will be of an 
advanced character, few in number and of many hours duration; and that ` 
in most, if not all, seminars will be conducted by the different instructors. 
The seminar method was tried this year at the first session of the Academy 
and found to be possible with students of many nationalities. 

It is advisable to show in the form-of a table the number of students en- 
rolled, the nationality and the occupations of the students attending the 
first two sessions of the Academy: 


First Session 


The Netherlands............ 189 Austria... o...n aouen. 8 

The United States........... 12: Cuba aaea a 3 

. Czechoslovakia . EEE naa 10 Denmark...............0.- 2 

4 Belgium. $4 62 Se tanuca eek ee T9 Hungary... 2 

Prante. ooie eee bc eee a eer’ 8 Russia........ ie the aa tates ~ 2 

Germany... 2.0... eee eee eee 7 Armenia......... ee eee ee eee 1 

iE E S E EA eas T Greece... cee eee eee “od 

Poland ote hiek pan Sen Seles Andi E E ieee d eee ee sq 

Finland. .....0..........00. 7 Luxemburg................ 1 

Ching) oscars 5 Norway... eee eee eee 1 

Great Britain............... Be Per. siou nias aa a eee 1 

MeXICO.. 0. cece eee eles 5 Roumania...............-. 1 

, Japala neeaaea A o BaMa aE ee eee 1 

Pwedi srauni 4 Venezuela.............0006- 1 
Switzerland................ 4 


Total enrolment, 306, of which 21 were women. 


: Occupations i 

Lawyers and Doctors of Law... . 0.2.0.2... cece cece eee enone enee ~ 86 
Members of the Diplomatic Service... ...........00. ee eee ieia 48 
Students of Universities and Colleges... 2.0.2... eee ee eee ences ~. 43 
Officers of Administrative and Financial Service.................. 27 
Members of the Consular Service... 0.2... cece eee ee eee 12 
Ar One BAVA SEIS Sines saree eR ARETORA A svete oe 17 
PPOLESSONSS a asama aS a a sible Ea A LAEE I RE so BE 
Judicial Officers............ aha Side le ea Siw ase bie a we had P EE E 8 
“Politicians”. ............. N SAES PE S 3 
Auditors (occupation not stated)... 00.0.6 ccc cee cence renee 51 


a Information regarding admittance to the Academy may be obtained from the Secretary, 
Carnegie Endowment for International Peace, 2 Jackson Place, Washington, D. C. 
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Second Session 


The Netherlands............ -206 Denmark.................. 3 
United States.............. 10 Egypte 2.5 d02c5 daana neeh 3 
Czechoslovakia............. 13 Sweden..............0..00. 3 
Germany...........200005- 1L Armenia..............0..0.. 2 
France... 0... cece eee eee 11 Austria... 0... eee, 2 
Belgium... .....-..020 0005. O° HAli aaner raha 2 
Finland. .... 0.0.0.0... 2 eee Qo Raen yesasia aea 2 
Poland... 0.0.2... eee cease 9 Spain... .. cece eee eee 1 
Chinas see evenisset arteri 6 Esthonia................... 1 
Hungary 2050635 sate e 6 Greece... cece eee cee eee 1 
Mexico. 2.0... e eee eee eee 6. iii ES E Resets 1 
SiMe seers bie ie dle Re als 6 lLuxemburg.......2........ 1 
Great Britain.............. 5 Norway.......... eee eee ee 1 
JAPAN 2 odes eae Resa Bo i e EEEE Mella Ba tee 1 
Switzerland................ 4 Roumania...............0. 1 
CUD Re ios. cea E ER 3 
Total enrolment, 350, of which 35 were women. 
Occupations 
Lawyers and Doctors of Law... .......susrsesessscesersrrereeso 121 
Members of the Diplomatic Service. ...... 0.0... ccc cece cee ees 51 
Students of Universities and Colleges... 00.0... cece c cele eee eee 55 
Officers of Administrative and Financial Service.................. 29 
Members of the Consular Service... 0.0... cee ee cee eee tenes 1E 
Army and Naval Officers....... 0... cc cece ee eee eee eee ene eees 2 
ee EEEE E Base neta gad Sana aoe aoe We es ie gle wt 
udicia. COTS ae a Bde EOE bre BS ea ea cecal a Gn 

SEPOITICIA DB? Ne Sianta cede aia a a a aa an re a 3 
Auditors (occupation not stated). 0.0... 0... cece cee ccc eens 26 


350 


The success of the Academy must necessarily depend upon the students. 
This, they realized, and in the first term organized themselves into a body 
under the title of ‘ Association of Students and of Former Students of the 
Academy of International Law at The Hague.” The purpose of the associa- 
tion is to keep former students in touch with the Academy; to administer to 
the comfort of present students by securing for them adequate and yet 
inexpensive lodgings at The Hague, and by the formation of branch associa- 
tions in every country, to bring prospective and future students into com- 
munication with the Academy. The Association has a Bureau and a Council 
consisting of a member and a deputy from each country having students at 
the Academy. The Bureau consists of five members: 

President, James J. Mayes, Colonel, U. 8. Army (Paris). 
Vice President, Jean E. Teyssaire, LL.D. 


Secretary-Treasurer, Mrs. C. A. Kluyver, attached as Secretary in the 
Ministry of Foreign Affairs of The Netherlands. (The Hague.) 
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Lufs Ricoy, Counselor of Legation, former Chargé d’Affairs of Mexico, 
Ján Papánek, LL.D.,. Secretary to the Ministry of Foreign Affairs of 
Czechoslovakia (Prague). 


The Honorary President of the organization is Mr. James Brown Scott. 

It will be observed that professors appear in the list of students—eleven 
in the first period, twelve in the second. This is a very hopeful sign, as it 
means that the professors registered, duly enrolled themselves as students of 
the Academy and attended its sessions. One of the purposes of the Academy 
is to internationalize the teaching of international law by the presence of 
lecturers of different nationalities. It was believed that drawn from differ- 
ent countries, they would meet, as it were, upon neutral ground; that they 
would not only expound to the student body, likewise drawn from different 
nationalities, but discuss among themselves the theory and practice of 
international law as it obtains in their respective countries. Year by year 
lecturers will come from other countries, and in a few years at most, teachers 
of international law from every one of the civilized countries will have met 
their colleagues of different nationalities at The Hague. By personal contact 
they will learn their various points of approach, the reasons for divergent 
practices, and be in a position to suggest means by which these divergencies 
may be overcome in practice as they are in theory. 

In a fewer number of years students will have come from: every civilized 
nation. They will have listened in the class-room to professors of different 
countries, and discussed with them in the Seminar questions of international 
law. They will learn that the differences which separate are slight, in 
comparison with the bonds which unite them. 

One of the students from Mexico related the following incident, which 
applies to the world at large, as well as to his fellow-countrymen: 

An Indian in the mountains saw, towards evening, an object in the 
distance which seemed to him to bea monster. On approaching it, he found 
it to be a human being, and on reaching it, his brother. 

James Brown Scorr. 


THE INSTITUTE OF INTERNATIONAL LAW 


The Institute of International Law celebrated the fiftieth anniversary of | 
its foundation at Ghent in the year 1873, by a special meeting, held in the 
very room, in the Town Hall in the City of Ghent where fifty years previously 
a few devoted publicists from different parts of the world met to establish 
it, and where it was actually constituted. 

The moving spirit, as he was then called, “founder,” as he is gratefully 
known today, was Gustave Rolin-Jaequemyns. He stated the purpose of 
the meeting in a few well-turned paragraphs. The burgomaster replied. 
A half century later, Baron Edouard Rolin-Jaequemyns, President of the 
Institute of International Law and son of its founder, delivered in the same 
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room and in the presence of the Burgomaster who replied as did his prede- 
cessor fifty years before, a short appreciation of the Institute. As a ehild, 
the Baron had been present at the founding. His uncle, Baron Albéric Rolin, 
Secretary-General of the Institute, had been an Assistant Secretary fifty 
years earlier. With these two exceptions, all are dead who took part in the 
first session. But their good deeds have not, as is often the case, been “in- 
terred with their bones”; they have redounded not only to their personal 
credit, but they have made for the benefit of,mankind. : 

The Institute of International Law was founded within two years of a 
war between France and Germany. The anniversary meeting at Ghent and 
the session at Brussels took place within five years of a war between France 
and Germany. The victor of the earlier day is the vanquished today, and in 
large degree, because of the violations of the rules of international law based 
on justice, which the Institute of International Law has formulated quietly 
and unobtrusively, but surely, from the very moment of its organization to 
the present day. The motto of the Institute is Justitia et Pace, and the 
experience of the past fifty years and their tragic culmination show that it is 
only through justice that peace can be had. 

The meeting of the Institute at Ghent, although it was a commemoration 
of the founding, was not without importance, and in a certain sense it may . 
be said to mark the re-founding of that beneficent institution. It has long 
been a source of anxiety to many of its members that the Institute is a 
voluntary association, without a legal standing in any country. Its mem- 
bership of one hundred and twenty at most—sixty members and sixty as- 
sociates drawn from the countries at large—either prevents its assuming a 
national character, or causes it to bé looked upon with disfavor. It has no 
fixed habitation. The Treasurer, M. Mercier, is a Swiss, and lives at Lau- 
sanne; the Secretary-General, since the last session, is M. Nerincx, a Belgian 
and resident of Louvain; the President for the forthcoming session to be held 
at Vienna, is M. Strisower, an Austrian and resident of Vienna. It is, in- 
deed, provided that the seat of the Institute is the residence of the Secretary 
General, but the Secretary-General changes from time to time. What would 
happen if the Institute should fall heir to real estate, or if it should receive 
a large and generous donation? Or what is more probable, if suit should be 
brought against it, or if for one reason or another, it should find it desirable 
to appear as plaintiff in a court of justice? These are problems which should 
occur to members of an international organization. They have; and they 
have been discussed. M. Politis had the happy idea of proposing at the 
commemorative meeting held in Ghent, the incorporation of the Institute 
under the Belgian law of October 25, 1919, which assures to international 
associations of a scientific nature the privileges of a national body, without, 
however, depriving them of their international character. He graciously 
said that such an action would render “‘a legitimate homage to the noble and 
generous Belgian nation, whose soil has been the cradle of the Institute and 


it 
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whose subjects have contributed in such a large measure to its formation, 
its proceedings and its prosperity.” The proposal was unanimously adopted, 
with the understanding that the definite project of incorporation be laid 
before the Institute at its next meeting for consideration and approval. 

The adoption of this resolution on August 5th at Ghent, looking to the 
incorporation of the Institute, was appropriately the first resolution of the 
association to be presented and to be adopted by the Institute. 

It has been difficult for the Institute to resume its scientific labors in- 
terrupted by the war. It met in extraordinary session at Paris in the spring 
of 1919, to take steps to arrange its program and to provide for its future 
activity. Two years later an administrative session was held, again at 
Paris, to elect members and associates to fill vacancies in its membership, 
which were unfortunately numerous. In October, 1921, the Institute met 
at Rome, and it may perhaps be said that the great achievement of the 
session was the demonstration that members of the Institute coming from 
Allied and enemy countries could again collaborate in the peaceful fields of 
science. In the last days of August and the first of September, 1922, the 
Institute met at Grenoble, and with much good will and even more tact, 
adopted a resolution concerning double taxation and another resolution 
regarding the peaceful settlement of judicial conflicts. The reporter of the 
first resolution was a distinguished publicist of a former Central Empire, and 
the reporter of the second, likewise a distinguished publicist, belonged to an 
Allied Power. But appropriately enough, the scientific labors were to begin 
with the return of the Institute to Belgium, where the Rolins, fifty years 
before, had rocked the cradle, and where the Rolins, brother and son, con- 
ducted the proceedings. 

Three subjects busied the members; one was the question of international 
associations, another, the legal interpretation of Article 10 of the Covenant 
of the League of Nations, and the third, the execution of foreign judgments. 

Again, Mr. Politis took the initiative, and it is due to his intelligence, skill 
and tact that a draft of an important convention on international associa- 
tions was adopted. The preamble states it to be in the interest of interna- 
tional life to favor the development of international associations of a non- 
money-making kind; that such associations should not be obliged to renounce 
their international character and to assume the position of mere domestic 
corporations; that if they did so, they would, according to existing law, be 
necessarily treated as creations of the state in which they were incorporated, 
and might not be able to receive the recognition and protection in other 
states for the accomplishment of their international mission. 

It was recognized, however, that an association seeking to do business in 
any country would necessarily need to comply with the laws of that country. 

1 Because of the importance of this question it will be considered in an editorial comment 


in the January number of the JOURNAL in connection with the amendment to this famous 
article, adopted by the League of Nations in September 1923. 
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And the problem before the Institute was to devise some method by which 

the nation in which the association was incorporated, or in which it sought 

to transact its affairs could supervise the association without, however, 

interfering with its status in a foreign country or the performance of its 

duties elsewhere. In other words, the line was to be drawn between an 
association international in essence, in its objects, in its activities, and an 
association of an international activity, but with a national character. It, 
was therefore necessary to define international associations in the terms of the 
proposed convention. This is done in Article 2 of the project. They are 
associations of a private character, of which subjects or groups of different 
countries may be members. They are not to be money-making and their 
purpose must be international. The obligation that the association submits 
to the law of the state in which it is organized is not to deprive it of its inter- 
national character, if it complies with certain conditions. The requirements 
are set forth in the third article, which provides, among other things, that 
the articles of association must clearly indicate the name of the organization, 

its object, its place of business.(temporary or permanent), the names of 
members and the method of appointment, the rights, the duties and re- 
sponsibilities of members, the method of operation, the place and the period 

of meetings, the method of revising the articles of association, and the con- 
ditions, forms and effects of dissolution. So far the procedure is national. 

The fourth article introduces the international element, providing for regis- 
tration and official notice of the articles of association. For this purpose an 

international commission is to be created at Brussels, to be composed either 

of special members or of the diplomatic representatives of the contracting 

Powers accredited to the Belgian Government. In other words, an inter- 

national union of a particular kind and for a specified purpose is to be created. 

There is placed at its disposal an executive known as the Permanent Bureau. 

As in other international unions, the expenses of it are to be paid in the pro- 
portions laid down by the International Postal Union. 

Articles 5, 6, 7 and 8 are of an administrative character. Article 5 pro- 
vides, among other things, the manner in which the articles of association are 
to be registered and requires a list of the representatives of the.association, 
especially the names of those who have the right to sue and to be sued in its 
behalf and to receive and expend money. For the services to be rendered 
by the Bureau fees are to be charged; they are not, in any case, however, to 
exceed the expenses of the Bureau. Article 6 provides that upon compliance 
with the provisions of Article 5, the Bureau must, upon request and upon 

‘the payment of proper fees, deliver to anybody making the request, copies 
of the articles of association and of the lists of representatives. Four months 
after the formalities of Article 5 have been complied with, the international 
association in question is to enjoy in the contracting states all the advantages 
attaching to incorporation. This might, however, be granting to an inter- 
national association more rights than it is entitled to; hence, any state may 
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refuse to recognize the association as a corporation if its purposes or its 
representatives appear to constitute a danger to its public order. The duty 
of the Permanent Commission is in such a case to notify the association of 
the refusal of a particular state. The association may, within a period of 
four months after such notification, appeal against the action of the state 
either before the Permanent Court of International Justice at The Hague, or 
aome other judicial body (Article 7). Of course, the State may, if it chooses, 
grant to an international organization greater rights and privileges than those 
enjoyed by an ordinary domestic corporation. To prevent doubt on the 
subject, Article 8 specifically so states. l 
The international organizations thus recognized may, without special 
authorization, bring suit, purchase property, and, generally, undertake all 
transactions within the scope of their incorporation, subject, however, to the 
laws of the country in which the act is to be performed (Article 9). This 
means, of course, that they many acquire real property necessary to carry 
on their undertakings, and with the permission of the state, additional 
realty (Article 10). They may take legacies and donations, but the au- 
thorization of the state may be required (Article 11). The name and trade- 
marks of the associations are to be protected as in the case of a commercial 
organization (Article 12). They likewise are to have the same financial 
‘rights as national organizations of a similar kind (Article 13). But their 
‘activity in any and every case must be within the scope of their articles, and 
‘beyond this scope they are entitled to no protection by the local laws (Article 
14). They may sue, but only in accordance with the laws of the community 
(Article 15), and for the sake of clearness, Article 16 wisely provides where 
and how suit may be brought in the case of real, personal or mixed property. 
It may happen that a conflict arises between two international associations. 
In such a case the conflict may be laid before the Permanent Commission 
at Brussels, which shall act as arbitrator or amiable compositeur. 
Heretofore, the project considers the creation of international organiza- 
tions, and the transaction of their various business in accordance with the 
proposed international convention and the laws of the contracting parties. 
The corporation, however, may pass out of existence—a situation covered 
by Article 18. It is to be deprived of its juridical personality; (1) if it em- 
ploys its income and its capital contrary to the provisions of its articles of 
incorporation; (2) if it becomes notoriously insolvent; (3) if it wilfully neg- 
lects to comply with the regulations of Article 5, paragraph 2, requiring every 
international association to furnish the Permanent Bureau with the lists of ` 
its representatives, particularly those having the right to bring suit and to 
receive money in its behalf; (4) if going beyond the purpose for which it was 
incorporated, its acts are contrary to public order of the country seeking its 
dissolution. In the first three cases, dissolution is pronounced by the Perma- 
nent Commission at Brussels, with the right of appeal within four months on 
the part of the association, as is: provided for in Article 7. In the fourth 
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case, the dissolution is to be pronounced by the country in question, with the 
same right of appeal within four months, in accordance with Article 7. In 
the first three cases any contracting state may consider the action of the 
International Commission as dissolving the corporation as far as the particu- 
lar state is concerned. The international association is not dissolved for 
those states which may not care to avail themselves of the decision of the 
International Commission. In the fourth case, however, the international 
association is dissolved and deprived of its legal personality in all of the con- 
tracting states. 

The third question, concerning the effect to be given to foreign judgments 
is one which has occupied the attention of the Institute for many years. It 
presents itself from time to time, as it requires reconsideration. The mem- 
bers and associates of the Institute seemed to be of the opinion that there is a 
fundamental distinction between the Continental practice on the one hand, . 
and the practice of the English-speaking world on the other. If we look at 
the outward form, this isso. If, however, we probe beneath the surface, we 
see that Continental countries and the English-speaking world are attempt- 
ing in different ways to accomplish the same object. The careful and elabo- 
rate discussion of the principles involved made this sufficiently clear—so 
clear indeed that the Institute, instead of taking action upon the project 
as presented or amended, directed the commission to report at the next ses- ` 
sion a project of a general nature meeting the requirements of Continental 
and Anglo-American jurisprudence. 

This-next session is to be at Vienna in the latter half of September, 1924. 
As already stated, M. Strisower is to preside at this session. In this difficult 
and arduous task for one whose native language is not French, he will be 
greatly aided by the Vice-President, M. Politis, who, Greek by birth, was 
educated in France, and who, before he returned to his native land to be 
Minister of Foreign Affairs, was Professor of International Law at the 
Universities of Poitiers and Paris. 

A word should be said in conclusion about the attendance of the session 
and the election of members. 

The members elected were: 

M. de Blociszewski, Professor at the School of Political Science and Coun- 
selor of the Imperial Embassy of Japan at Paris. 

A. Pearce Higgins (England), Professor of International Law at the Univer- 
sity of Cambridge. 

Josephus Jitta, Minister of State of Holland. 

Bernard Loder (Holland), President of the Court of International Justice. 

Alfred Nerincx, Professor of the University of Louvain, Senator of Belgium. 

The Marquis Paulucci de Calboli (Italy), Italian Ambassador to Spain. 

Joaquin Fernandez Prida, Professor at the University of Madrid, formerly 


Minister of Justice (Spain). 
Hans Wehberg, Director of the “German League of Nations.” 
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The following were elected Associates: 


Luis Anderson of Costa Rica, formerly Minister of Foreign Affairs. 

Eugène Audinet, Professor at the University of Poitiers (France). 
Jacques-Louis-Eugène Dumas, Publicist and Magistrate at Paris. 

Maurice Bourquin, Professor at the University of Brussels. 

Ernest A. J. Mahaim, Professor at the University of Liége. 

José de Yanguas Messia, Professor at the University of Madrid. 
«~Démétre Negulesco (Roumania), Deputy Judge of the Permanent Court of 

International Justice. i 
Karl Neumeyer, Professor at the University of Munich. 


Because of his long and eminent services and his indefatigable devotion to 
the Institute, Baron Albéric Rolin was elected Honorary President, and to 
succeed him as Secretary General, Professor Nerinex, his son-in-law, was 
elected. f 

The session was in effect a conference on international law and procedure. 
Thirty-two members and an equal number of associates were present, making 
in all sixty-four. Unfortunately the members of the Permanent Court of 
International Justice were prevented by official business from being present; 
otherwise, a large and distinguished session would have been larger and more 
distinguished. And the 64 members represented no less than twenty states. 
Arranged in order of their names in French (the language of the Institute) 

{ they are Germany, Austria, Belgium, Colombia, Costa Rica, Denmark, the 
United States, British Empire, Spain, France, Greece, Italy, Japan, Mexico, 
Norway, the Netherlands, Russia, Kingdom of the Serbs, Croats and Slo- 
venes, Turkey (Armenia) and Venezuela. 

In constitutional law we say that it is well to return to first principles. 
We may not inappropriately say that it is well for the Institute to return 
betimes to the land of its birth. 

James Brown Scott. 


CURRENT NOTES 


RENEWAL OF DIPLOMATIC RELATIONS BETWEEN THE UNITED STATES AND 
MEXICO 


On August 31, 1923, the State Department announced that the Govern- 
ment of the United States and the Government of Mexico, in view of the 
reports and recommendations that their respective Commissions submitted 
as a result of the American-Mexican Conferences, held at the City of Mexico, 
from May 14 to August 15, 1923, had resolved to renew diplomatic relations. 

It is reported that the records of the conference at Mexico City, signed on 
August 15, contain the Mexican Government interpretations of the subsoil- 
petroleum and agrarian legislation acceptable to the American delegates, 
and an expression of the government’s intention to follow these interpreta- 
tions in good faith. 

On September 8, 1923, the Secretary of State announced that the two 

governments had signed on that day a general claims convention for the 
settlement of all claims by the citizens of each country against the other, 
arising since the signing of the claims convention on July 4, 1868, except 
claims embraced within the terms of a special claims convention to be signed 
in Mexico City. The special claims convention it was stated, will provide for 
the settlement of all claims arising from losses or damages suffered by Ameri- 
can citizens through revolutionary acts accompanying the disturbed con- 
ditions of Mexico within the period from November 20, 1910, to May 31, 
1920. Both claims conventions were negotiated by the American-Mexican 
‘Commission at Mexico City, and are subject to ratification in accordance 
with the respective constitutions of the United States and Mexico. 
-" It is understood that the records of the conference, as well as the exact 
texts of the two claims conventions, will not be published until they are 
presented to the American and Mexican Senates. After that time it is the ` 
hope of the Journat to publish an article dealing with the terms of the 
settlement of the long-standing, complex and serious difficulties bétween the 
Republic of Mexico and the United States of America. 


THE HAITIAN: CLAIMS COMMISSION 


On September 16, 1915, the plenipotentiaries of the United States of Amer- 
ica and of the Republic of Haiti signed a treaty at Port-au-Prince, having for 
its objects the strengthening of the amity existing between the two countries, 
the remedying of the condition of the revenues and the finances of Haiti, the 
maintenance of the tranquillity of that Republic, and the carrying out of 
plans for its economic development and prosperity. 


1 New York Times, August 16, 1923. 
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Article XII of said treaty provided that the Haitian Government would 
‘execute with the United States a protocol for the settlement, by arbitration 
or otherwise, of all pending pecuniary claims of foreign corporations, compan- 
` ies, citizens or subjects against Haiti. 

Acting by virtue of said provision, the parties entered into a protocol on 

` October 8, 1919, under Article II of which the Government of Haiti agreed to 
constitute forthwith a Claims Commission of three members, one to be nomi- 
nated by the Secretary of State for Finance of Haiti, one by the Secretary of 
State of the United States, and the third, who shall not be a citizen of either 
party, to be nominated by the Financial Adviser, the three members so nomi- 
nated to be appointed by the Government of Haiti. 

Article III provided the Claims Commission should have jurisdiction to 
examine and pass upon all pecuniary claims against Haiti, but that it should 
not have jurisdiction to consider or pass upon: 

(1) The indebtedness represented by the three bond issues of 1875, 
1896 and 1910, now outstanding; 

(2) That to the Banque Nationale de la Republique d’Haiti, ‘as of 
December 31, 1916, as acknowledged by the Haytian Government on 
the 12th of April, 1919; 

(3) The sum due as interest as this sum will have been verified and 
admitted by the Financial Adviser, upon the bonds of the Compagnie 
Nationale des Chemins de Fer d’Haiti, duly authorized and bearing 
the guarantee of the Haytian Government; to the amount of $3,544,- 
548.74; and 

(4) So much of the sum due to the Compagnie des Chemins de Fer 
de la Plaine du Cul-de-Sac on account of the interest guarantee upon its - 
bonds as has not hitherto been in dispute between the railroad and the 
Haytian Government, the Government having recognized its obligation 
‘to pay to the Compagnie des Chemins de Fer de la Plaine du Cul-de-Sac 
a sum equal to $41,280 per annum, less the net profits of the railroad. 


Provision for the payment of these claims has been otherwise arranged for. 

The Claims Commission was to proceed, as soon as constituted, to hold 
meetings at Port-au-Prince or elsewhere in the Republic, to formulate rules 
for the filing and adjudication of claims, and to examine and decide upon 
every claim within two years from the date of its first meeting, a majority 
vote constituting a binding decision. 

It was further provided that the Claims Commission would determine the 
proportion of each award to be paid in cash and in bonds and, for this pur- 
pose, it was empowered to state said amounts respectively in the certificate 
of award to be issued to each creditor in whose favor an award is made, and 
which is to be surrendered by him to the Secretary of State for Finance upon 
payment of the award. 

It was agreed that each member of the Claims Commission should receive 
$8,000 gold per annum as salary and $2,000 as expenses, and the Commission 
was authorized to retain the services of such assistants and experts as would 
be required for the proper discharge of its duties. 


760 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


On October 30, 1922, President Louis Borno proclaimed a law providing 
the forms of oaths of the members and personnel of the Commission, granting 
it power to secure necessary evidence, and stating that the decisions of the 
Commission would be without right of appeal, except for anterior diplomatic 
conventions, and appropriating $50,000 for the necessary expenses of the 
Commission. The law also conferred power to settle the pecuniary claims of 
Haitian companies, societies, citizens or subjects. 

A Presidential decree, issued December 11, 1922, appointed as members of 
the Commission Messrs. Abel N. Leger, Haitian citizen, John S. Stanley, 
American citizen, and Hector Saavedra, Cuban citizen, and further provided 
that Messrs. Rene Delage, M. Briscoe, C.B.E., and Oscar Scarpa, respec- 
tively delegated by France, Great Britain and Italy, shall replace, in their 
turn, the third member of the Commission, Mr. Hector Saavedra, when the 
claims of their respective governments shall come before the Commission. 
A council composed of three Haitian lawyers was appointed to represent the 
Haitian Government before the Commission. 

On February 6, 1928, the members of the Commission issued their rules of 
procedure. They provide for a Secretary-General, three assistant secreta- 
ries, an accountant, an interpreter-translator and four typists. Although 
they provide that the examinations and the debates should take place in 
French, the members of the Commission who so desire, may, at any time, re- 
quire such oral or written translation in English as they shall deem necessary. 

All claimants must present their cases not later than August 31, 1923 (it 
is reported that the time has been extended to December 31, 1923), at the 
office of the Secretary-General, and shall there file, with the originals of 
all supporting documents, a brief in four copies “establishing the recital of . 
their claims, the principle and validity of their claims” with an inventory of 
the documents invoked in support thereof. Within a month after the Com- 
mission has delivered the brief of the claimant to the Haitian Government, 
the latter, by its attorneys, shall file its counter-brief, in four copies, with the 
original of all documents in support and with an inventory of the same at- 
tached. The Commission is authorized, if it deems proper, and within the 
periods which it may fix, to require replies or counter-replies from the parties. 

It holds two hearings a week, one on Wednesday and the other on Friday 
from 2.30 to 4.30 p.m. Their decisions are required to state the reasons 
therefor and to be drawn up in writing. To date about five hundred claims 
have been filed, ranging from one gourde (twenty cents) to large sums of 
money. So far about fifty decisions have been rendered. 

The President of the Commission, Abel Leger, is a son of the late J. N. 
Leger, for many years Minister of Haiti to Washington. He is a dis- 
tinguished member of the Haitian Bar and presides in an efficient and satis- ` 
factory manner. Mr. Saavedra is a prominent Cuban lawyer, who has also 
served in the Diplomatic Corps of his country, and who is giving his best 
efforts as a member of the Commission. The American member, Mr. Stan- 


ae 
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ley, has a record of excellent service rendered in the Philippines and is trying 
in every way to assist Haiti in adjudicating its claims, so that when the work 
of the Commission is terminated, Haiti will again have a clean slate, with no 
outstanding claims against the Government. 

WALTER S. PENFIELD. 


THE PLATT AMENDMENT 


No subject is, or can be, in the eyes of the Cuban people, more important 
or transcendental than the so-called Platt Amendment. The Platt Amend- 
ment is, so to speak, the keystone in the arch of Cuban relations with the 
United States. It is either a guarantee of Cuban independence, sovereignty 
and freedom, or it is merely a bond of Cuban servitude to the United States’ 
and a threat to Cuban institutions and to self-government in Cuba. It 
seems quite natural, therefore, that it should be made the subject of serious 
consideration and study by intelligent and patriotic Cubans. From a 
Cuban point of view, the effort of Dr. Machado ! is really illuminating and 
useful. His queries—What is the scope of the Platt Amendment? When 
can the American Government intervene in Cuba? Who can decree the 
intervention? Is Cuba a free and sovereign people or a protectorate of the 
United States?—-are questions really interesting from an international as 

ell as from a Cuban point of view. It is doubtful, however, whether any 
serious discussion of the Platt Amendment along purely legalistic lines, no 
matter how elaborate such discussion may be, can really do much to clear up 
a situation which is largely the result of historical facts and circumstances 


.and so decidedly a question of political action based on present social, po- 


litical and economic conditions and forces which no intelligent and candid 
observer can fail to recognize. 

Historically considered, the Platt Amendment is not the result of “a 
change of front and of men in American politics,” as contrasted with the 
formal declarations of Congress in the famous joint resolution of April 20, 
1898. The solemn promise made in those declarations has been indeed 
fully discharged by the United States. Cuba is to-day a free and inde- 
pendent republic, and the control of its government is in the hands of its 
own people. Originally, the Platt Amendment was largely the result of 
existing conditions in the island. Cuba was totally inexperienced in the 
practice of self-government. Four centuries of Spanish domination had 
unequivocally left their mark on the social, political and economic life of the 


„island. The people were generally uneducated in the practice of political 


self-restraint and tolerance. Those who had fought in the war of independ- 
ence showed no disposition to let other Cubans, especially those who had 
been identified with the old Spanish régime, share in the honors and re- 


1 La Enmienda Platt. Estudio de su alcance e interpretación y doctrina sobre su aplicacion. 
By Luis Machado y Ortega. La Habana: Imprenta “El Siglo XX,” 1922, pp. 150. 
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sponsibilities of the new government which was to be established in the 

island. Group and personal animosities and ambitions were already looming 

up in the horizon as a sure source of political disturbances, threatening the 

peace and prosperity of Cuba. The whole world was apprehensive of 

trouble. Few really believed in the stability of any Cuban government. 

Most everyone thought at the time that life, liberty and property would be 
‘constantly endangered by the quarrels of political factions. 

It is natural, therefore that, in view of the fact that the United States had 
gone to a war with Spain in order to give Cuba its independence, thus assum- 
ing a moral responsibility before the world for the future political conditions 
that might develop in the island, the fear should have been entertained in this . 
country, a fear which has been sadly justified on several occasions by Cuban 

events, that sooner or later the United States would be compelled to inter- 
vene in some way or other in the internal affairs of Cuba for the purpose of 
maintaining law and order there and to prevent the development of a state 
of things in the Republic which might be highly detrimental to the interests 
of the United States. Explaining the reasons for the necessity of having 
some such provision as the Platt Amendment incorporated in the fundamen- 
tal law of the Republic, the author of it, Mr. Root, as Secretary of War, and 
as such charged with the handling of Cuban affairs, said in a letter of in- 
structions sent, under date of February 9, 1901, to Major-General Leonard 
Wood, Military Governor of Cuba: 


It is plain that the government to which we were thus to transfer our ` 
temporary obligations should be a government based upon the peaceful 
suffrages of the people of Cuba, representing the entire people and 

` holding their power from the people, and subject to the limitations and 
safeguards which the experience of constitutional government has 
shown to be necessary to the preservation of individual rights. This is 
plain as a duty to the people of Cuba under the resolution of April 20, 
1898, and it is plain as an obligation of good faith under the Treaty of 
Paris. Such a government we have been persistently and with all 
practicable speed building up in Cuba, and we hope to see it established 
and. assume control under the provisions which shall be adopted by the 
present convention. It seems to me that no one familiar with the tra- 
ditional and established policy of this country in respect to Cuba can 
find cause for doubt as to our remaining duty. It would be hard to find 
any single statement of public policy which has been so often officially 
declared by so great an array of distinguished Americans authorized 
to speak for the Government of the United States, as the proposition 
stated, in varying but always uncompromising and unmistakable terms, 
that the United States would not under any circumstances permit any 
foe power other than Spain to acquire possession of the island of 

‘Cuba. 

Jefferson and Monroe and John Quincy Adams and Jackson and Van 
Buren and Grant and Clay and Webster and Buchanan and Everett 
have all agreed in regarding this as essential to the interests and the 
protection of the United States. The United States has, and will always 
have, the most vital interest in the preservation of the independence 
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which sh3 has secured for Cuba, and in preserving the people of that 
island frcm the domination and control of any foreign power whatever. 
The preservation of that independence by a country so small as Cuba, so 
incapable, as she must always be, to contend by force against the great 
powers of the world, must depend upon her strict performance of inter- 
national obligations, upon her giving due protection to the lives and 
property of the citizens of all other countries within her borders, and 
upon her never contracting any public debt which in the hands of the 
citizens of foreign powers shall constitute an obligation she is unable 
to meet. The United States has, therefore, not merely a moral obliga- 
tion arising from her destruction of Spanish authority in Cuba and the 
obligations of the Treaty of Paris for the establishment of a stable and 
adequate government in Cuba, but it has a substantial interest in the 
maintenance of such a government. 

We are placed in a position where, for our own protection, we have, by 
reason of expelling Spain from Cuba, become the guarantors of Cuban 
independence and the guarantors of a stable and orderly government 
protecting life and property in that island. Fortunately the condition 
which we deem essential for our own interests is the condition for which 
Cuba, has been struggling, and which the duty we have assumed toward 
Cuba on Cuban grounds and for Cuban interests requires. It would be 
a most lame and impotent conclusion if, after all the expenditure of blood 
and treasure by the people of the United States for the freedom of Cuba 
and by the people of Cuba for the same object, we should, through the 
- constitution of the new government, by inadvertence or otherwise, be 
placed in a worse condition in regard to our own vital interests than we 
were while Spain was in possession, and the people of Cuba should be 
deprived of that protection and aid from the United States which is 
necessary to the maintenance of their independence. It was undoubt- 
edly, in consideration of these special relations between the United 
States and Cuba that the President said in his message to Congress of 
the 11th of April, 1898: 

“The only hope of relief and repose from a condition which can no 
longer be endured is the enforced pacification of Cuba. In the name of 
humanity, in the name of civilization, in behalf of endangered American 
interests which give us the right and the duty to speak and to act, the 
war in Cuba must stop. 

“Tn view of these facts and of these considerations I ask the Congress 
to authorize and empower the President to take measures to secure a 
full and final termination of hostilities between the Government of 
Spain and the people of Cuba, and to secure in the island the establish- 
ment of a stable government, capable of maintaining order and observ- 
ing its international obligations, insuring peace and tranquillity and 
the security of its citizens as well as our own, and to use the military 


and naval forces of the United States as may be necessary for these . 


purposes.” 

And in his message of December 5, 1899: 

“This nation has assumed before the world a grave responsibility for 
the future good government of Cuba. We have accepted a trust, the 
fulfillment of which calls for the sternest integrity of purpose and the 
exercise of the highest wisdom. The new Cuba yet to arise from the 
ashes of the past must needs be bound to us by ties of singular intimacy 
and strength if its enduring welfare is to be assured. Whether those ties 
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shall be organic or conventional, the destinies of Cuba are in some 
rightful form and manner irrevocably linked with our own, but how and 
how far is for the future to determine in the ripeness of events. What- 
ever be the outcome, we must see to it that free Cuba be a reality, not a 
name, a perfect entity, not a hasty experiment bearing within itself the 
elements of failure. Our mission, to accomplish which we took up the 
wager of battle, is not to be fulfilled by turning adrift any loosely-framed 
commonwealth to face the vicissitudes which too often attend weaker 
states whose natural wealth and abundant resources are offset by the 
incongruities of their political organization and the recurring occasions 
for internal rivalries to sap their strength and dissipate their energies.’”? 


It is clear, however, that all such interventions by the United States in 
the internal affairs of Cuba, might be always open to the objection that they 
were not justified by the law of nations and constituted so many violations of 
Cuban sovereignty and independence. The Platt Amendment is simply a 
legal means provided by American foresight and patriotism to overcome that 
objection, not merely for the purpose of properly safeguarding American 
interests in Cuba, but also and more specifically, ‘‘for the preservation of 
Cuban independence and the maintenance there of a government adequate 
for the protection of life, property, and individual liberty, and for discharging 
the obligations with respect to Cuba imposed by the Treaty of Paris on the 


United States and now assumed and undertaken by the Government of | 
Cuba.” And this intervention provided for in Article ITI of the Platt . 
Amendment, according to the official declaration of Mr. Root in his telegram: 


of April 3, 1901, addressed to General Wood and laid by the latter on the 
same date before the Cuban Constitutional Convention, ‘‘is not synonymous 
with intermeddling or interference with the affairs of the Cuban Govern- 
ment, but the formal action of the Government of the United States, based 
upon just and substantial grounds,” for the purposes enumerated in said 
article: There was also the hope, no doubt a hope founded on Cuban 
patriotism and common sense, that the Platt Amendment would have the 
effect of promoting the development of clean and efficient government and 
of discouraging useless, ruinous and dangerous political disorders in the 
island. 

If we examine the history of these first twenty years of Cuban independ- 
ence, the conclusion will be inevitable that the Platt Amendment has really 
been a blessing for the Cuban people. For any one who is conversant with 
the facts, it is evident that had it not been for the Platt Amendment, Cuba 
would soon have become an active focus of political intrigues and social 
unrest which would have crippled, perhaps permanently, practically all her 
economic forces, paralyzed her progress and rendered her national life pre- 
carious through foreign imposition and actual intermeddling by other Powers 
in her domestic affairs and international relations. 

While it is true that the Platt Amendment, as aptly remarked by Dr. 
James Brown Scott in his well-known speech made in Havana at the opening 


2 Root: The Military and Colonial Policy of the United States, 1916, pp. 209-11. 
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‘of the Second Session of the American Institute of International Law, in ` 
1917, creates a legal right as distinguished from a political pretension to 
intervene in Cuban affairs, it must not be concluded therefrom that the Platt 
Amendment is purely a legal question subject to strictly juridical interpreta- 
tions. Although its provisions have been reduced to the form of an inter- 
national treaty, the so-called permanent treaty, between the United States 
and Cuba, which indirectly recognizes and affirms the actual existence of a 
Cuban nationality, free, sovereign and independent, and consequently opens 
the door for legal as distinguished from political discussions, it is certainly 
an absurdity to suppose for an instant, even for the sake of argument, that 
the Platt Amendment could ever be made the subject of a legal action before 
an international court of justice or of an international arbitration in respect 
to the interpretation of its terms. The fact surely cannot’ be ignored that 
this is a question exclusively affecting the relations between the United 
States and Cuba, and that American interventions whether they are based 
on the Platt Amendment or simply on a moral duty or a legal right on the 
part of the United States to safeguard Cuban independence or to secure in the 
island, in the words of President McKinley, “the establishment of a stable 
government, capable of maintaining order and observing its international 
obligations, insuring peace and tranquillity and the security of its citizens as 
well as our own,” will always be largely dependent on the actual conditions 
prevailing in the island, and how the interests of the United States are af- 
fected by them. To deal with those conditions in a quiet and legal manner 
was indeed the purpose of those who conceived its establishment as a means 
of securing for Cuba the blessings of liberty and the development of its 
people in the practice of self-government and orderly citizenship. 

The Platt Amendment was not designed as a juridical abstraction. The 
Platt Amendment is a political reality. It does not deal with legal theories 
and lucubrations; it deals with facts and realities, the realities and facts of 
the national life of Cuba and its relations with the United States. To ex- 
amine those realities and those facts would certainly be more practical and 
more useful than to indulge in legal and theoretical argumentations which 
may indeed make very fine reading, but contribute very little to the actual 
realization of Cuban legitimate aspiration of doing away entirely with the 
Platt Amendment. ' 

It may not be entirely amiss to say here that American interventions 
would not be perhaps critized so bitterly if American officials should al- 
ways realize the self-evident proposition that Cuban affairs are essentially 
Cuban and therefore are not always susceptible of American solutions. 
We should on the other hand make it very sure that American interven- 
tions in Cuba are always undertaken in a noble spirit of helpfulness which 
shall promote rather than destroy the true principles of liberty, self-gov- 
ernment and orderly citizenship which the Platt Amendment was designed 
to uphold and protect in the Republic of Cuba. 

Prevro Capé-Roprievez. 
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THIRD INTERNATIONAL SOCIOLOGICAL CONGRESS 


The Third International Sociological Congress will be held in Rome from 
the first to the eighth of this month (October), according to advices received 
from the Secretary-General, Prof. Francesco Cosentini, of the University 
of Turin, who is also Director of the International Institute of Sociology by 
which the Congress has been promoted and organized. Previous Congresses 
were held in Turin in October 1921 and in Vienna in October 1922. 

The program of the Congress provides for papers and discussions on 
international problems of international law, economics, politics, labor, ete., 
in seven sections. The subjects assigned to the section on international law 
are (1) pressing reforms of the League of Nations, (2) the Magna Charta of 
the rights and duties of peoples and states (revision and amendment of the 
project approved at the Vienna Congress last year), and (3) legal regulation 
of national foreign-born minorities. 

The International Institute of Sociology, originated in Turin by members 
of the faculty of the university of that city, has for its object the study of 
the great political, economic and social problems of the post-war period, for 
the purpose of promoting a well-planned international solidarity. It has 
organized lesson courses, lectures, investigations, visits to scientific institu- 


tions and industrial establishments, and has published reports thereof, as , 
‘well as of the international congresses above mentioned. The Institute is a- 


result of the intense international scientific movement which began at Milan 
in 1896 and led to the creation of institutes of sociology in that city, and in 
Genoa, Palermo, Catania and Modena, and which promoted the three inter- 
national sociological congresses held at Genoa in 1899, at Palermo in 1902, 
_and at Naples in 1908, the proceedings of which were published in La 
Scienza Sociale. The Institute of Sociology of Turin has continued those 
early activities with increased success, and in 1921 added the word “ Inter- 
national” to its designation. 


THE AMERICAN PEACE AWARD 


Mr. Edward W. Bok has offered the sum of $100,000, to be awarded to the 
author of the best practicable plan by which the United States may coéper- 
ate with other nations to achieve and preserve the peace of the world. The 
conditions of the award are as follows: 

Qualifications of Contestants. The contest is open to every citizen of the 
United States, by birth or naturalization. Plans may be submitted either 
by individuals or by organizations of every kind, national, state or local. 

Scope of the Plan. The winning plan must provide a practicable means 
whereby the United States can take its place and do its share toward pre- 
serving world peace, while not making compulsory the participation of the 
United States in European wars, if any such are, in the future, found un- 
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preventable. The plan may be based upon the present Covenant of the 
League of Nations or may be entirely apart from that instrument. 

Time and Manner of Payment of Award. The purpose of the award is 
twofold: first, to produce a plan; and secondly, to insure, so far as may be, 
that it will be put into operation. The award is, therefore, to be made in 
two payments: fifty thousand dollars will be paid to the author of the win- 
ning plan as soon as the Jury of Award has selected it. The second fifty 
thousand dollars will be paid to the author if and when the plan, in substance 
and intent, is approved by the United States Senate; or if and when the Jury 
of Award decides that an adequate degree of popular support has been 
demonstrated for the winning plan. The question of whether amendments 
which may be made in the Senate materially affect the intent of the plan 
submitted, and the acceptance or rejection of these amendments are left 
entirely to the judgment of the Jury of Award. 

The second half of the award or fifty thousand dollars shall not be deemed 
to have been won unless the conditions above mentioned as to the approval ` 
of the plan shall be fulfilled on or before March 4, 1925. l 

Four Subsidiary Awards. Since the plan finally selected by the Jury may 
be a composite of more than one plan, there are also offered, in addition to the 
main award of one hundred thousand dollars, second, third, fourth and fifth 
awards of five thousand dollars each for any plans or portion of plans used | 
by the Jury of Award in a composite plan. If the Jury accepts one plan in 
full, making no additions to it from other plans, no subsidiary awards will 
be made. 

The subsidiary awards are to be paid upon the same basis as the principal 
award; that is, twenty-five hundred dollars will be paid to the author at the 
time the first fifty thousand dollars is paid, and the remaining twenty-five 
hundred dollars if and when the composite plan, in substance and intent, 
shall have been accepted by the Senate of the United States; or if and when 
the Jury of Award decides that an adequate degree of popular support has 
been demonstrated for the winning plan. 

Form of Plan. Plans submitted should not be in the form of bills, reso- 
lutions, or treaties suitable for presentation to the Senate. The paper sub- 

-mitted may include not only the exposition of the plan, but also argument 
for it. A summary of not exceeding five hundred words must accompany 
every plan. The total number of words submitted, exclusive of the sum- 
mary, must not exceed five thousand. 

Rules for Contestants. Only one plan may be submitted by any one con- 
testant. Manuscripts must be typewritten, and on only one side of the page. 
Manuscripts must not be rolled. They must not be accompanied by letters. 
They must not bear the name of the author or contain anything by which the 
author might be identified. Each manuscript must have attached to it a 
plain sealed envelope containing the author’s name and address. As they 
are received, the manuscript and envelope will be marked, for identification, 
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with the same number. The envelopes will not be opened until the Jury of 
Award has made its selections. Hence the receipt of manuscripts cannot 
be acknowledged. No manuscripts will be returned. No postage for the 
return of manuscripts should therefore be included by the sender. 

Time Limitation. All manuscripts must be received at the office of the 
American Peace Award, 342 Madison Avenue, New York City, by twelve 
o’clock midnight on November 15, 1923. Manuscripts received after that 
time cannot be considered. 

Right of Publication. The submission of any manuscript, whether or not 
it receives an Award, shall give to the committee full rights to publish the 
same in such manner and at such time as it may choose. 

Jury of Award. The seven judges who will constitute the Jury of Award 
are the following: Colonel Edward M. House, General James Guthrie Har- 
bord, Ellen Fitz Pendleton, Roscoe Pound, Elihu Root, William Allen White, 
and Brand Whitlock. 
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CHRONICLE OF INTERNATIONAL EVENTS 
For tae Perion May 16-Aueust 15, 1923 


* (With reference to earlier events not previously noted.) 
WITH REFERENCES 


Abbreviations: Adv. of peace, Advocate of peace; B. I. I.I., Bulletin de l’Institut Interme- 
diaire International; Bd. of Trade J., Board of Trade Journal (London); Bundesbl., Switzer- 
land, Bundesblatt; Clunet, Journal du droit international; Cmd., Great Britain, Parliamen- 
tary papers; Commerce Reports, U. S. Commerce reports; Cong. Rec., Congressional Record; 
Contemp. R., Contemporary Review; Costa Rica, Ga., La Gaceta; Cuba. Cur. Hist., Current 
History (New York Times); D. G., Diario do Governo (Portugal); D. O., Diario oficial 
(Brazil); E. G., Eidgerossiche gesetzblatt (Switzerland); Edin. Rev., Edinburgh Review; 
Europe, L’Europe Nouvelle; Evening Siar (Washington); G. B. Treaty series, Great Britain, 
Treaty series; Ga. de Madrid, Gaceta de Madrid; G. U., Gazetta Ufficiale (Italy); Guate- 
malteco, El. Guatemalteco; I. L. O. B., International Labor Office Bulletin; J. O., Journal 
Officiel (France); L. N. M. S., League of Nations, Monthly Summary; L. N. O. J., League 
of Nations, Official Journal; L. N. Q. B., League of Nations, Quarterly Bulletin; L. N. T. 8., 
League of Nations, Treaty series; Lond. Ga., London Gazette; Monit, Moniteur Belge; 
Nation (N. Y.); N. Y. Times, New York Times; Naval Inst. Proc., U. S. Naval Institute 
Proceedings; P. A. U., Pan American Union Bulletin; Press Notice, U. S. State Dept. Press 
Notice; Proclamation, U. 8. State Dept. Proclamation; R. G. D. I. P., Revue Générale de 
Droit International Public; Reichs G., Reichs-Gesetzblatt (Germany); Rev. int. de la Croix- 
Rouge, Revue international de la Croix-Rouge; R. R., American Review of Reviews; Staats, 
Netherlands Staatsblad; Staatscourant, Nederlandsche Staatscourant; Temps, Le Temps 
(Paris); Times, The Times (London); Wash. Post, Washington Post. 


March, 1923 
7 FRANCE—GREAT BRITAIN. Agreement respecting boundary between 
Syria and Palestine reached by exchange of notes. G. B. Treaty 
ser., no 13 (1923). Çmd. 1910. 


7 to July 16° Great Brirrain-—Unirep States. Note from British Am- 
bassador of March 7 received at State Department in reply to note 
relating to enforcement of prohibition laws of the United States 
along the Canadian border. Press notice, June 22, 1923. Note 
from British Ambassador of July 16 expressed desire of Canadian 
Government to cooperate in enforcing the laws and proposed 
conference in Ottawa on subject. On July 16, Secretary Hughes 
accepted the offer. Texts: Press notice, Sept. 8, 1923. 


14 Prervu—VENEZUELA. Convention for diplomatic pouch service 
signed at Lima. Gaceta oficial (Venezuela), April 17, 1923, no. 
14957. 
17 Ecuapor—Venezveta. Exchanged ratifications of arbitration 
treaty of May 24,1921. P. A. U., July, 1923, p. 79. 
769 
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March, 1823 

26 PorrugaLt—Srain. Postal convention relating to exchange of 
correspondence signed at Madrid. Ga. de Madrid, August 21, 
1923, p. 785. 


28 Austri1a—Great Brrrain. Notes exchanged respecting customs 
clearance of commercial travellers’ samples. G. B. Treaty ser., 
no. 9, 1923. Cmd. 1877. ` 


31 Great BRITAIN—PORTUGAL, Treaty of April 1, 1909, governing 
inter-colonial relations between Portuguese East Africa and The 
Transvaal expired. Cur. Hist., Aug. 1923, 18: 894. G. B. 
Treaty ser., no. 10 (1923). Cmd. 1888. 


April, 1923 ; : 
14 UNITED STATES—VENEZUELA., Ratifications exchanged at Caracas 
of extradition treaty of Jan. 19,1922. P.A. U., Sept. 1923, p. 202. 


30 to July 16 PROHIBITION IN THE Unirep Starrs. On April 30, the 
Supreme Court of the United States decided that foreign ships 
could not carry liquor into the three-mile limit adjoining the 
American shore. Text: Supreme Court, no. 659-662, 666-670, 678, 
693, 694.—Oct. term, 1922. On May 26, Great Britain, France, 
Italy, Spain and Holland made formal protest to State Department 
in behalf of rights of their ship-owners. N. Y. Times, May 27, 
1923, p. 1. On June 3, Treasury Department regulations on ship 
liquor were made public. Wash. Post, June 4, 1923, p. 1. On 
June 12 (?) Secretary Hughes proposed to Great Britain and other 
maritime powers that they enter into negotiations for treaties with 
America as means of adjusting difficulties resulting from enforce- 
ment of prohibition law. N. Y. Times, June 13 and 14, 1923, p. 1. 
On July 16, British Government published memorandum by Sir 
A. Geddes on effects of prohibition’in the United States. Text: 
Times, July 17, 1923, p. 11. Cmd. 1915. 


May, 1923 
2 FRANCE—LUXEMBURG. , Declaration of Mar. 27, 1923, concerning 
abolition of legislation pertaining to civil records, promulgated by 
France. Text: J. O., June 1, 1923, p. 5216. 


10-17 Spain——-Vuennzuets. Convention for exchange of diplomatic pouches 
concluded by exchange of notes. Ga. oficial (Venezuela), May 18, 
1928, no. 14983. 


11-24 Great Britain—Roumania. Exchanged notes relative to com- 
mercial relations. G. B. Treaty ser., no. 15 (1923). Cmd. 1928. 


16 Soviet Russta—Unitep Srares. Relationship maintained with 
Soviet Russia through American consulate at Vladivostok broken 


May, 1923 
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by closing of the office. Wash. Post, May 18, 1923, p. 1. Press 
notice, May 17, 1923. > . 


23 to June 18 Great Brrrarn—Soviet Russia. Reply of Soviet Govern- 


N5 


ment to British ultimatum of May 8, delivered to Lord Curzon on 
May 23, granted demands for compensation for seizure of trawlers, 
execution of C. F. Davison, and imprisonment of Mrs. Stan Hard- 
ing, etc. Text: N.Y. Times, May 24, 1923, p. 4: Times, May 24, 
1928, p. 10. British memorandum of May 29 handed to L. 
Krassin. N.Y. Times, May 31, 1923, p.3.- Text: Times, June 14, 
1923, p. 16. Soviet reply of June 4 to British memorandum of 
May 29 delivered on June 11. Text: Times, June 14, 1923, p. 16. 
British memorandum of June 13 acknowledged that Soviet au-. 
thorities had complied with essential demands of British Govern- 
ment. Text: Times, June 14, 1923, p. 16. Cur. Hisi., Aug. 1923, 
18: 892. 


23:to June 14 Huneartan Loan. On May 23, the Reparation Commission 


25(?) 
25 


25 


26 


26 


reached decision on plan submitted by Hungary. N. Y. Times, 
May 24, 1923, p.5. OnJune 14, Hungary requested governments 
represented on Reparation Commission to use influence with 
Commission to reconsider its resolution of May 23, and make it 
possible to raise a foreign loan. Cur. Hist., Sept. 1923, 18: 985. 
Summary: Times, June 18, 1923, p. 11. 


France—Great Brirain. Notes exchanged relative to nationality 
decrees in Tunis and Morocco. G. B. Treaty ser., no. 11, 1923. 
Cmd. 1899. . 


Great Brirarin—Hepsaz. Peace treaty signed recognizing Arab 
independence and regarding Palestine as within Arab zone. Wash. 
Post, May 26, 1923, p. 1. 


Leacur or Nations Orrum Commission. Met in joint conference 
with American delegation at Geneva. American proposals: Cur. 
Hist., July, 1928, 18: 681. 


RHINE Army oF Occupation (AMERICAN). Agreement signed at 
Paris between Great Britain, France, Italy and Belgium of the one 
part, and the United States of America, of the other part, for 
reimbursement of costs of American army of occupation. Text: 
N.Y. Times, May 26, 1923, p. 8. 


Curna—Unirep States. American demand for indemnity for 
death of Charles Coltman agreed to by China. Press notice, 
May 26, 1923. 


Poranp—Soviet Russia. Postal and telegraph convention signed 
at Moscow. Ga. de Prague, June 2, 1923, p. 3. 
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May, 1923 


31 


BrLerum—Po.anp. Commercial convention of Dec. 30, 1922, and 
a convention relating to private property and interests were 
ratified by Polish Diet. Temps, June 2, 1923, p. 1. 


June, 1928 


1 


GERMANY—LITHUANIA. Group of treaties signed at Dresden, one 
called the “Treaty of State” with a commercial treaty annexed, 
granting most-favored-nation treatment. - Temps, June 15, 1923, 
p. 2. Cur. Hist., Aug. 1923, 18: 885. 


FinLtanp-—Soviet Russra. Agreement in respect to navigation on 
the Neva signed at Moscow. Times, June 8, 1923, p. 11. 


CHEMICAL Founpation. Suit begun in Federal Court at Washington 
to set aside sale of 4800 German dye and chemical patents to 
Chemical Foundation by Francis H. Garvan, Alien Property 

. Custodian. N. F. Times, June 5, 1923, p. 1; June 6, 1928, p. 28. 


Forzian Lanauacre Teacsa. State statutes preventing the 
teaching of foreign languages to pupils below eighth grade in 
schools of Iowa, Nevada, Ohio and eighteen other states declared 
unconstitutional by the Supreme Court of the United States. 
N. Y. Times, June 5, 1923, p. 1. Text: Supreme Court, no. 325; 
Oct. term, 1922. 


Areuanistan—Great Brrrarn. Commercial convention, in execu-’ 
tion of treaty of 1921 respecting goods in transit through India, 
signed at Simla, Times, June 8, 1923, p. 11. 


a 


Be.tcium—LuxemsBoure. Declaration exchanged regarding legal- 
ization of extracts from the civil records. Monit., June 26, 1923, 
p. 5154. 


BULGARIAN Reparations. Bulgarian Parliament ratified agree- 
ment of March 17, 1923, with Reparation Commission. Sum- 
mary: Times, June 9, 1923, p. 9. 


7 to July 5 Bseterom—France—[Luxempunre]. Commercial treaty of 


May 12, 1923, ratified by Belgian Chamber of Deputies on June 7. 
Commerce reports, June 8, 1923, p.6. Text: Europe, June 9, 1923, 
p. 734. Ratified by France on July 25. J. O., July 29, 1928, p. 
7385. 


7 to Aug. 18 GERMAN Reparations. New German proposal sent to 


Allies on June 7. Text: N. Y. Times, June 8, 1923, p. 1. Times, 
June 11, 1923, p. 12. French note delivered in London and 
Brussels on June 10. N.Y. Times, June 11, 1923, p. 1. British 
sent questionnaire in reply on June 13. Text: Europe, Aug. 25, 
1923, p. 1089. Poincaré’s instructions sent to French ambassador 


a 
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June, 1923 

at London on June 14 and 29. Texts: Europe, Aug. 18 and 25, 
192. Times, Aug. 4, 1923, p. 7. On July 3, Belgium replied 
to Eritish Questionnaire of June 13. Text: Times, Aug. 6, 1923, 
p. 7. On July 12, declaration of British Government read in 
Parliament by Premier Baldwin and Lord Curzon. Text: Times, 
July 13, 1923, p. 12. Poincaré replied in speech at Senlis on 
July 15. Times, July 16, 1923, p. 12. Europe, July 21, 1928, 
p. 926. On July 20, British note sent to France, Belgium, Italy, 
Japen and the United States in reply to German proposal of 
June 7. Times, July 21, 1923, p. 10. Text: Europe, Aug. 25, 
1922, p. 1087. French and Belgian replies to British note of 
July 20 delivered at British Foreign Office on July 30. Times, 
July 31, 1923, p. 10. Text: Europe, Aug. 18, 1923, p. 1054. 
Italian reply received on Aug. 2. Times, Aug. 3, 1923, p. 10. On 
Aug 2, declaration of British Government read in Parliament by 
Premier Baldwin and Lord Curzon. Text: Europe, Aug. 18, 1923, 
p.1€52. British note of Aug. 11 to France and Belgium (including 
assertion regarding legality of Ruhr occupation) together with 
correspondence between British and Allied governments published 
on Aug. 12 as Cmd. 1948. Texts: Times (suppl.), Aug. 18, 1923. 
N. Y. Times, Aug. 13, 1928, p. 1. Cur. Hist., Sept. 1923, 18: 1039. 
On Aug 13, Chancellor Cuno informed Reparation Commission 
of cessation of deliveries in kind to Great Britain, Italy, Greece, 
Yugoslavia, Portugal and Rumania. Times, Aug. 14, 1928, p. 1. 
N. Y. Times, Aug. 14, 1923, p. 1. 


8-9 CHrna—Japan. On June 8, China sent note to Tokyo demanding 
apology, indemnities and punishment of Japanese commander and 
marines who shot Chinese supporters of a Japanese boycott at 
Changsha on June 2. N. Y. Times, June 9, 1923, p. 3. Japan’s 
reply was despatch of four destroyers to reinforce Japanese patrol 
on Yangste River and official statement on June 9 that she would 
defend her nationals in China. N. Y. Times, June 10, 1923, p. 14. 


8 Denm4rK—Soviet Russia. Exchanged ratifications of commercial 
agreement of April 23, 1923, granting de facto recognition of Soviet 
Government. Russian information, June 30, 1928, p. 604. Cur. 
Hist., Sept. 1923, 18:1061. 


9 Bureazia. Agrarian government overthrown by organization of 
i reserve officers supported by active army, and new government 
formad. N. Y. Times, June 10, 1923, p. 1. Wash. Post, June 11, 

1923 p.1. 


9 to July 3 Cuester Concession. Agreement between Turkish Govern- 
ment and the Ottoman-American Development Company signed in 
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June, 1923 
New York on June 9. Cur. Hist., Aug. 1923, 18:896. On July 3, 
Secretary Hughes denied that the United States Government is 
bound to defend validity of Turkish concession to the Chester 
interests. Cur. Hist., Sept. 1923, 18: 1078. Text: N. Y. Times, 
July 20, 1923, p. 5. 


9 Japan—Sovinr Russia. Agreement reached for opening of nego- 
tiations for resumption of diplomatic relations. N. Y. Times, 
June 10, 1923, p. 2. 


9 Nigeria Constrrorion. Letters patent granting new constitution 
signed by the King. Cur. Hist., Aug. 1923, 18: 887. 


10 LicurenstTrin— VORARLBERG (AUSTRIA). Entered into a customs. 
union. Cur. Hist., Aug, 1923, 18: 895. 


11 CZECHOSLOVAKIA —QERMANY. Agreement providing for supply by 
Germany of reparations in kind to Yugoslavia signed in Belgrade. 
Times, June 13, 1923, p. 11. 


15 to July 10 France—Sovrer Russia. Note of protest sent to France on ' 


June 15, against prospective sale of ships which Gencral Wrangel 
transferred to France. Times, June 16, 1923, p. 12. Poincaré’s 
reply declared that France recognized Russia’s claim to the ships 
but was willing only to deliver them to a legal Russian Govern- 
ment. Text: Temps, July 13, 1923, p. 6. Chicherin renewed 
protest, stating that detention of ships was viewed as unfriendly 
act. Times, July 11, 1923, p. 11. 


17 Grermany—Unirep States. German Government filed with United 
States Government a protest against alleged French policy of 
terrorism in the Ruhr. Text: Wash. Post, June 19, 1928, p. 3. 


.18 PERMANENT COURT or INTERNATIONAL JUSTICE. Third ordinary 
session opened on June 15 with three cases before the Court: (1) 
Status of Eastern Carelia; (2) S.S. Wimbledon; (3) status of German 
colonists in Poland. L.N.M.S8., July, 1923, p. 114. Wash. Post, 
June 19, 1923,.p.4. On July 5, hearings began on 8. 8. Wimbledon 
case. L. N. M. S., Aug. 1923, p. 139. On July 23, the Court 
declared itself incompetent to pronounce opinion on dispute con- 
cerning Eastern Carelia. N. Y. Times, July 24, 1923, p. 1. L.N. 
M. S., Aug. 1923, p. 139. 


19 Great Brrrain—Unitep States. British proposal regarding fund- 
ing of debt of Great Britain to the United States accepted on behalf 
of the United States by World War Foreign Debt Commission and 
approved by President Harding on June 19. Text: Times, July 10, 
1928, p. 16. Cmd, 1912. On July 5, the refunding of the debt was 


f 
k 


awn 
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June, 1923 


21 


22 


23 


23 


25 


26 


completed with transfer of bonds of the United Kingdom, aggregat- 
_ing $4,600,000,000, to the United States Treasury. Wash. Post. 
July 6, 1923, p. 1. 


Great Brirain—Latvia. Commercial treaty signed. Commerce 
_reporis, July 30, 1928, p. 314. * 


AUSTRIA —FRANOE. Commercial convention signed at Paris, June 
22, 1923, put into force provisionally in France. Text: J. O., 
July 21, 1923, p. 6934. Commerce reporis, Aug. 6, 1923, p. 386. 


COMMISSION OF JURISTS ON THE Laws or War. Extracts from 
Report and “Rules of War” concerning radio and aircraft made - 
public. Wash. Post, June 23, 1923, p. 1. Press notice, June 23, 
1923. Text of report printed in SUPPLEMENT to this JOURNAL, 
p. 242. 

CZECHOSLOVAKIA —RUMANIA. Exchanged ratification of agreement 


of May 6, 1923, prolonging duration of treaty of alliance of April 
23, 1921. Temps, June 24, 1923, p. 1. 


Great BRITAIN—UNITED States. Signed agreement in Washington 
renewing for five years the treaty of arbitration of April 4, 1908. 
Excaanged notes providing that in case United States enters 
Permanent Court of International Justice, the two governments 
will consider agreement to submit disputes to court. N.Y. Times, 
Jun2 24, 1923, p. 20. Press notice, June 23, 1923. 


INTERNATIONAL AERONAUTICAL CoNGRESS. Opened in London. 
Times, June 25, 1923, p. 18. 

EstHonrtA—GERMANY. Trade agreement signed. Commerce reports, 
Sept. 17, 1923, p. 764. 

BULGARIA—SERB, Croat, Lovene Srare. New government of 
Bulgaria recognized de jure by Serbia. Ga. de Prague, June 30, 
1923, p. 1. 


July, 1928 


1 


2 


Box PEACE AWARD. Announged that prize of $100,000 would be 
given to author of best plan by which United States may cooperate 
with other nations for peace. N. Y. Times, July 4, 1923, p. 13. 

Perv. Executive decree proclaimed July 4 a full national holiday as 
tribute to American independence and friendship for the United 
States. Cur. Hist., Aug. 1923, 18: 888. 

Cuina. Dr. Sun Yat-sen, at Canton, addressed memorandum to 
forzign Powers stating that non-recognition of Peking Government 
would disband military forces and compel unification. R. of R.; 
Aug. 1928, p. 188. 
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July, 1923 


2 


12 


14 


14 


16-17 


17 


17 


19 


REPARATION COUSSON Mr. Boyden, unofficial observer for 
America, resigned. Succeeded by Colonel Logan. R. of R., 
Aug. 1923, p. 138. * 


Eerrr. British martial law, in force since 1914, abolished and re- 
placed by an Egyptian statute. Cur. Hist., Sept. 1923, 18: 1062. 


Union or Socrauisr Sovirr Rerusuics. The Union Central 
Executive Committee, on July 6, ratified the Declaration and 
Treaty of Union which together form the Constitution of the 
Union. Text of treaty: Russian information, July 21, 1928, p. 37. 
Text of declaration: Russian information, Jan. 20, 1923, p. 245. 
Cur. Hist., Aug. 1923, 18: 890. Times, July 9, 1923, p. 11. On 
July 18, the Union issued declaration to peoples and governments 
of the world. Text: Russian information, July 28, 1923, p. 51. 


Austria—ItaLty. Commercial treaty of April 28, 1923, ratified by 
both countries. Commerce reports, Aug. 27, 1923, p. 562. 


EstrHonra—SweEpben. Provisional trade agreement concluded. Com- \ 


merce reports, Sept. 17, 1923, p. 764. 


Rumanta—Sers, Croat, Stovene Srare. Defense alliance of > 


July 7, 1921, renewed for three years. Times, July 11, 1923, p. 11. 
Cur. Hist., Sept. 1923, 18: 1071. 


FraANcE—Urueuay. Postal agreement signed at Montevideo. 
D. O. (Uruguay), July 17, 1928, p. 85. 


Acapemy or InTERNATIONAL Law. Inaugurated a The Hague 
Peace Palace, with enrollment of 325 students representing 26 
countries. N. Y. Times, July 15, 1928, p. 4; Aug. 5, 1928, p. 6. 


CzECHOSLOVAKIA—-GREAT Britain. Commercial agreement signed 
in London. Wash. Post, July 15, 1923, p. 4. Times, July 16, 
1923, p. 11. 


WIRELESS CONFERENCE. Representatives of British, French and 
Italian telegraph services met in London to examine proposals 
presented by Italy to League of Nations on April 21. 2.N.M.S., 
Aug. 1923, p. 149. 


Beierum—LuxEemstre. Declarations exchanged regarding assist- 
ance and repatriation of paupers. Monit., Aug. 3, 1923, p. 3758. 


France—Sarre TERRITORY. Convention relating to customs 
administration signed Nov. 30, 1922, ratified by France. J. O. 
July 19, 1923, p. 6863. 


France—Unirep rares. Arbitration treaty renewed for five 
years, and notes exchanged to effect that in case United States 
Senate agrees to participation by the United States in Permanent 


~ 
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Court of International Justice the two governments will consider 
agreement to submit disputes to court. Wash. Post, July 20,1923, 
p. 5. Press notice, July 19, 1923. * i 


20 Vıtta, Francisco. Mexican bandit killed in ambush at Parral, 
Mexico. Cur. Hist., Sept. 1923, 18: 1072. 


23 Cusa. Lottery bill, opposed by Ambassador Crowder, was passed 
by Cuban Congress, over veto of President Zayas; also joint 
resolution condemning American interference and urging all 
parties to unite in opposing outside interference with civil affairs. 
Cur. Hist., Sept. 1923, 18: 1061. 


23 IcrLtanp—Spain. Commercial agreement, with reciprocal most- 
favored-nation clause, signed. Commerce reports, Sept. 17, 1923, 
p. 764. Ga. de Madrid, July 24, 1923, p. 266. 


23 PHILIPPINE ISLANDS. Joint resolution of both houses of Congress 
demanded recall of Governor General Wood. Cur. Hist., Sept. 
1928, 18: 1074. 


24 TuRkIsH Peace Treaty. Treaty and other instruments signed at 
Lausanne by Great Britain, France, Italy, Japan, Greece, Rumania, 
Serbia, United States, Turkey and Bulgaria. Cur. Hist., Sept. 
1928, 18: 1049. Text: G. B. Treaty ser., no. 16 (1923). Cmd. 
1929. 


25 Canapa—France. Commercial convention of Dec. 15, 1922, 
. ratified by France. J. O., July 27, 1928, p. 7315. 


25 France—PoLanp. ‘Treaties relating to petroleum industry and 
property rights and interests signed Feb. 6, 1922, ratified by. 
France. J. O., July 27, 1923, p. 7315. 


27 INSTITUTE or Pourrics. Third session opened in Williamstown, 
Mass. N. Y. Times, July 28, 1923, p. 5. 


27 Leacus or Nations Counc. Held 25th meeting at Geneva, for 
investigation of Sarre Commission, and other matters. L. N. M. 
5., Aug. 1923, p. 187. L. N.O. J., Aug. 1923. 


28 France—Iraty. Agreement relative to tariff on silk and silk 
manufactures signed at Paris. Temps, Aug. 4, 1923, p. 5. 

28 LITTLE ENTENTE CONFERENCE. Opened at Sinaia (Rumania). Ga. 
de Prague, July 29, 1923, p. 1. 

August, 1923 


2 HARDING, Warren GAMALIEL. Died in San Francisco in the 58th 
year of his age. Wash. Post, Aug. 3, 1923, p. 1. Cur. Hist., Sept. 
1923, 18: 909. 
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August, 1923 
3 DENMARK—FINLAND. Commercial and shipping treaty signed in 
Helsingfors. Commerce reporis, Sept. 17, 1923, p. 764. 


4 INSTITUTE or INTERNATIONAL Law. Thirtieth Conference, ‘and 
celebration of fiftieth anniversary of its foundation, opened in 
Brussels. Temps, Aug. 6 and 19, 1923, p. 2. 


6 PORTUGAL. Senhor Texeiro Gomes elected President. Times, Aug. 
7, 1923, p. 9. 


6 Turxey—Unirep States. Two treaties, one general and the other 
relating to extradition, signed at Lausanne. Summary: N. Y. 
Times, Aug. 7, 1923, p. 1. Text: Press notice, Aug. 6, 1923. 


7 BELGIUM— NETHERLANDS,’ Agreement for reciprocal regulations 
for naval inspection signed at Brussels. Monit., Aug. 20-21, 
1928, p. 4081. 


7 MUTUAL GUARANTEE Treaty. Draft of treaty completed by 
Temporary Mixed Commission on Reduction of Armaments 
(League of Nations). Summary: N. Y. Times, Aug. 9, 19238, p. 8. 


10 Cuinese Banpirs. Note signed by representatives of sixteen 
countries presented to Chinese Foreign Office demanding compen- 
sation for losses and sufferings of victims of Lincheng railway 
outrage of May 6, 1923. Times, Aug. 11, 1923, p. 9. 


12 GERMANY. Chancellor Cuno and his Cabinet resigned; Dr. Gustav 
Streseman commissioned to form new cabinet. Times, Aug. 13, 
1923, p. 8. Cur. Hist., Sept. 1923, 18: 1048. 


13. Turxzy. National Assembly elected Mustapha Kemal Pasha 
. President. N. Y. Times, Aug. 14, 1923, p. 2. 


15 Mrxico—Unirep Srares. Conferences on outstanding differences 
ended with signing of minutes of the meetings, containing agree- 
ment leading toward recognition. N. Y. Times, Aug. 16, 1923, 
p.l. 
INTERNATIONAL CONVENTIONS 


ÅGRICULTURAL WORKERS Associations. Geneva, Nov. 12, 1921. 
Promulgation: 
Finland. June 1, 1923. J. L.O. B., June 13, 1923, p. 264. 
Ratification: 
Finland. I. L. O. B., June 20, 1923, p. 268. 
Great Britain. July 11, 1923. Lond. ga., July 17, 1923, p. 4919. 
India. May 11, 1923. I.L.O. B., May 30, 1923, p. 200. 


ÅGRICULTURE, INTERNATIONAL InstrruTE or. Rome, June 7, 1905. 
Adhesion: 
Haiti, Latvia, Poland. Oct. 3, 1921. Monit., Aug. 10, 1923, p. 3872. 
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manio Day. “kagon, Nov. 28, 1919. 
Ratification (by legislative decree): i 
Italy. March 29, 1923. G. U., July 13, 1923, p. 5813. I. L. 0. B., 
í duly 25, 1923, p. 49. : : 


ELBE NAVIGATION. Dresden, Feb. 22, 1922. 
Promulgation: 


France. July 22, 1923. J. 0:, July 26, 1923, p. 7285. 
FREEDOM or Transit. Barcelona, April 20, 1921. 

Ratification: 

. Denmark, Italy. L. N.O. J., July, 1923, p. 713. 
i Gunnva CONVENTION. Aug. 22, 1864. Revisions., 

© Notice that convention is binding: 

Hungary. May 1, 1923. ŒE. G., May 30, 1923, p. 150. 

GERMAN Prace Treary. Versailles, June 28, 1919. Amendment to At. 


393, Oct. 18-Nov. 3, 1922. 
Ratification: 


Rumania. July 19, 1923: L.N. O. J., Sept. 1923, p. 1128. 
INTERNATIONAL EXCHANGE OF Documents AND PUBLICATIONS. BRUSSELS, 


March 15, 1886. 
Adhesion: : ; 
` Rumania. June 5, 1923. Monit., June 28, 1923, p. 3194. 
Leacus or Nations. Covenant. Protocols of Amendments, Oct. r 
1921. i 
Ratification; 
Brazil, China, Finland, Hungary (Art: 4, 6, 12, 13, 15, 16, 20, France 
(Art. 6, 12, 13, 15, 26). 
. British Empire, including Canada, Australia, South Africa, New 
Zealand and India (Art. 12). L. N. 0O. J., Sept. 1923, p. 1063. 
. France (Art. 6, 12, 13, 15, 26). July 22 anā 25, 1923. J. 0O., July 27, 
1923, p. 7316-7: : : 
Ratification deposited: . . 

Cuba (Art. 4, 12, 18, 15, 26). L.N. M.S., July, 1923, p. 102. 
MARITIME CONVENTIONS: (1) Colson; (2) Balvage at Sea. Brussels, . 
Sept. 23, 1910. : 

Adhesion: i 
Finland. Moni. hue 5, 1923, p. 3782. 
MATERNITY Convention. Washington, Nov. 28, 1919. 
Ratification: ?- U2 : 
Spain. July 4, 1923. I. L.O. B., July 11, 1923, p. 5. 
. -Money Orders. Buenos Arges, Serr. 15, 1921. 
Ratification: . 
Ecuador. Dec. 1, 1922. P. A. U., July, 1923, p. 78. 
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Navar Liaration Treaty. Washington, Feb. 6, 1922. 
Ratification: 
France, July 25, 1923. J. O., July 27, 19238, p. 7315. 
Ratifications Exchanged: Aug. 17, 1928. . N. Y. Times, Aug. 18, 1923, p. 1. 


NavIGABLE Waterways. Barcelona, April 20, 1921. 
Adhesion: 
` Rumania. June 19, 1923. L. N.O. J., Sept. 1928, p. 1063. 
Ratification: 
Denmark, Italy. LZ. N.O. J., July, 19238, p. 714. 


Nieut Work oF Women. Washington, Nov. 28, 1919. 
Ratification. 
Italy. April 10, 1928. L. N.O. J., Sept. 1923, p. 1128. 


Nicut Work or Youne Persons. Washington, Nov. 28, 1919. 
. Ratification: 


Italy. April 10, 1923. L. N.O. J., Sept. 1923, p. 1128. L 
OBSCENE PUBLICATIONS. Paris, May 4, 1910. j 
Adhesion: 


Bulgaria. May 17, 1923. J.O., June 6, 1923, p. 5370. Moni., Aug. 
10, 1923, p. 3872. 


Orrum CONVENTION, 2p. The Hague, Jan. 23, 1912. 
Ratification: ; 
Chile. Jan. 16, 1923. Diario oficial (Chile). Jan. 25, 1928. P. A. 
U., July, 1923, p. 78. Dominican Republic, April 26, 1923. P. A. 
U., Sept. 1923, p. 294. 


Paciric Possessions Treaty. Washington, Dec. 18, 1921. Supplement. 
Feb. 6, 1922. 
Ratification: 
France. July 25, 1923. J.O., July 27, 1923, p. 7315. 
Ratifications Exchanged: Aug. 17, 1923. N. Y. Times, Aug. 18, 1923, 
p. 1. U.S. Treaty ser., no. 669. 


Parcent Post Convention. Buenos Aires, Sept. 15, 1921. 
Ratification: 
Ecuador. Dec. 1, 1922. P. A. U., July, 1928, p. 78. 


PERMANENT Court oF INTERNATIONAL Justice. Optional Clause. Gen- 
` eva, Dec. 16, 1920. 
Ratification deposited: 
Esthonia. May 2, 1923. L.N.M.S., June, 1923, p. 98. 


PERMANENT COURT or INTERNATIONAL JUSTICE. Protocol of Signature. 
Geneva, Dec. 16, 1920. 
Ratification deposited: . 
Esthonia. .May 2, 1928. L.N. M.K., June, 1923, p. 98. 
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Postal CONVENTION. Buenos Aires, Sept. 15, 1921. 
Ratification: 
Ecuador. Dec. 1, 1922. P. A. U., July, 1923, p. 78. 


Rue Navigation. Mannheim, Oct. 17, 1868. 
Protocol and additional Protocol relative to accession of the Netherlands, 
signed at Paris, Jan. 21, 1921, and March 29, 1923. G. B. Treaty ser., 
no. 12, 1923. Cmd. 1905. 


Rieut To a FLAG or STATES HAVING no SEACOAST. Barcelona, April 20, 
1921. 
Adhesion: 
Australia, Canada, Finland, South Africa. L. N. O. J., July, 1923, 
p. 714. 
Ratification: 
Denmark, France. L. N.O. J., July, 1923, p. 714. 


SANITARY CONVENTION. Paris, Jan. 17, 1912. 
Adhesion: . 
Danzig. May 29, 1923. J. 0., July 28, 1923, p. 7362. Monit., July 
14, 1923, p. 3417. 
Poland. July 10 (?), 1923. Monit., July 12, 1923, p. 3394. 
Ratification: 
Hungary. Temps, June 16, 1923, p. 2. 
Ratification deposited: 
Mexico. July 27, 1923. J. O., Aug. 3, 1923, p. 7586. 


TELEGRAPH. St. Petersburg, July 22, 1875. Supplement, Lisbon, June 
11, 1908. 
Adhesion: 
Somaliland (Italian). Monit., Aug. 5, 1923, p. 3782. 


TURKISH PEACE TREATY. Lausanne, July 24, 1923. 
Ratification: 
Turkey (Angora). Aug. 23, 1923. Times, Aug. 24, 1923, p. 8. 


UNEMPLOYMENT Convention. Washington, Nov. 28, 1919. 
Ratification: 
Italy. April 10, 1923. L.N.O. J., Sept. 1923, p. 1128. 
Spain. July 4, 1923. I. L.O. B., July 11, 1923, p. 5. 


UNIVERSAL Postar Union. Revision. Madrid, Nov. 30, 1920. 
Ratification deposited: 
Guatemala. Monit., Aug. 10, 1923, p. 3892. 


Werxty Rest in Inpustry. Geneva, Noy. 17, 1921. 
Ratification: - 
Finland. June 1, 1923. I. L.O. B., June 20, 1923, p. 268. 
India. May 11, 1923. T. L. 0. B., May 30, 1923, p. 200. 
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WEIGHTS AND - MEASURES Bureau. Paris, May 20, 1875 
Sévres, Oct. 6, 1921. 


Ratification: 
` Finland. Aug. 31, 1923. J.O., Sept. 3, 1923, p. 8669. 


Ratification deposited. 
Belgium. July 28, 1923. J.O., Aug. 3, 1923, p. 7586. 
Norway. Aug. 8, 1923. J.O., Aug. 7, 1923, p. 7682. 
Wuire SLAVE TRADE. Geneva, Sept. 30, 1921. 
Ratification: 


Australia, Canada, Cuba, Greece, India, New Zealand, South Africa.. 


L. N. O. J., July, 1923, p. 714. 
Ratification deposited: 


Cuba, May 7, 1923. Monit., June 17, 1923, p. 2976. L. N. M.S., 


July, 1923, p. 111. 
WORKMEN’S COMPENSATION IN AGRICULTURE. Geneva, Nov. 


_ Ratification: 
Great Britain. July 11, 1928. Lond. ga., July 17, 1923, 


. - Révision. 


12, 1921. 


p. 4920. 


M. Arıca MATTHEWS. 
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PUBLIC DOCUMENTS RELATING TO INTERNATIONAL LAW . 


GREAT BRITAIN ! 


British and Foreign State Papers. 1920. Vol. 113. Foreign Office. 40s. 
9d. 


Commercial travelers’ samples, customs clearance of. Notes exchanged 
between British and Austrian Governments. Vienna, Mar. 28, 1923. 
(Treaty Series, 1923, No. 9.) 23d. 


Costa Rica. Convention for arbitration of certain claims against, signed 
San José, Jan. 12, 1922. (Treaty Series, 1923, No. 7.) 34d. 


Davison, C. F., murder of, in January 1920. Correspondence between 
H. M. Goverment and the Soviet Government. (Russia, No. i, 1923.) 
3łd. 

_ Elbe River. Statute of navigation of the, signed Dresden, Feb. 22, 1922. 

(Treaty Series, 1923, No. 3.) 7d. 


German debts and property in China. Agreement between British and 
German Governments, signed at London, April 5, 1923. (Treaty Series, 
1923, No. 8.) 33d. 


German Reparation (Recovery) Act, 1921. Statement showing amounts 
‘ paid during 1922-23 into the special account under Sec. 1 of the Act, and the 
application thereof. (Cmd. 1861.) 23d. 


. India Treaty of Peace Orders, May 25, 1923. Hungary (S. R. &. O. 1923, 
No. 651), 33d.; Austria (S. R. &. O. No. 652), 14d., 


International Labor Conference. Recommendation adopted at its 4th 
session, Oct. 18 to Nov. 3, 1922. (Cmd. 1836, 23d.) 


: . Tabular analysis of draft conventions and recommendations 
adopted under Art. 405 of Treaty of Versailles. (Cmd. 1866.) 23d. 


International Institute of Refrigeration, Convention for creation of, 
signed Paris, June 21, 1920. (Treaty Series, 1923, No. 6.) 63d. 


Trish Free State. Memorandum on compensation for injury to persons 
and property. (Cmd. 1844.) 34d. 
Indemnity Act. (13 & 14 Geo. V. Ch. 12.)- 23d. 

Lausanne Conference on Near Eastern Affairs, 1922-23. Records of 
proceedings and draft terms of peace (with map). (Turkey, No. 1, 1923.) 
3ls. 


- 1} Parliamentary and official publications of Great Britain may be obtained for the 
amount noted from the Superintendent of Publications, H. M. Stationery Office, Imperial 
House, Kingsway, London, W. C. 2. 
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League of Nations. Third Assembly report of British delegates. (Mise. 
No. 2, 1923.) 10d. 


League of Nations Covenant. Protocols of amendments to Arts. 4, 13, 
15 and 26, adopted by Second Assembly of the League, Oct. 3-5, 1921. 
(Treaty Series, 1923, No. 4.) 34d. 


Mandated territories. Consular powers regarding merchant shipping 
in the Cameroons, New Guinea, Western Samoa, and Southwest Africa 
(S. R. &. O. 1923, No. 648.) 14d. 


Mandates (British) for the Cameroons, Togoland and East Africa. (Cmd. 
1794.) 3s. 2d. 


Maritime Law Conference, Brussels, Oct. 17-26, 1922. Report of British 
delegates, with texts of draft conventions. (French and English.) 1s. 
13d. ; 


Mixed Arbitral Tribunals instituted by the Peace Treaties. Collection 
of decisions (in French): 

Première année No. 12bis Tables du Tome I. 8s. 2d. (Gratis to sub- 
seribers.) 

Deuxième année. Nos. 20-21. Nov.-Dec. 1922. (Combined.) 12s. 
3d. 

Nos. 22-23. Jan.-Feb. 1923. (Combined.) 12s. 24d, 

No. 24. Mar. 1923. 6s. 14d. 


Mozambique—Transvaal convention of April 1, 1909. Agreement be- 
tween H. M. Government and Portuguese Government for renewal of Part 
I. Signed at Lisbon, Mar. 31, 1923. (Treaty Series, 1923, No. 10.) 24d. 


New Hebrides Protocol, Aug. 6, 1914. Notes exchanged between British 
and French Governments. (Treaty Series, 1923, No. 2.) 24d. 


Palestine. Papers relating to elections for the Legislative Council, 1923. 
(Cmd. 1889.) 34d. s 


Peace treaties orders. Amendment order, Jan. 29, 1923. (S. R. &. O. 
1923, No. 148.) 2d. 


Reparation Commission. Statement of Germany’s obligations at Dec. 
31, 1922. 2s. Od. 


Reparations and Inter-Allied debts. Report of conferences at London | 
and Paris, Dec. 1922 and Jan. 1923. (Misc. No. 3, 1923.) 6s. 33d. 


Russia. Correspondence between H. M. Government and the Soviet 
Government respecting relations between the two governments. (Russia, 
Nos. 2, 3 and 4, 1923.) 6łd., 33d., and 64d. respectively. 


Slavery in Abyssinia. Correspondence. (Abyssinia, No. 1, ‘1923.) 
234d. l l 
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Tonnage measurement of merchant ships. Agreement between British 
and Japanese Governments respecting. London, Nov. 30, 1922. (Treaty 
Series, 1923, No. 1.) 24d. 


Treaties between the United Kingdom and foreign states. Accessions, 
withdrawals, ete. (Treaty Series, 1922, No. 20.) 343d. 


Treaty Series,-1922. Index. (Treaty Series, 1922, No. 21.) 23d. 


Trianon, Treaty of. Rules made by Administrator of Hungarian Prop- 
erty, Jan. 17, 1923. . (S. R. & O. 1923, No. 74.) 14d. 


War Damages. First report of Royal Commission on compensation for 
suffering and damage by enemy action. (Cmd. 1798.) 63d. 


World War, books concerning. Select analytical list. Foreign Office. 
15s. 43d. 


UNITED STATES ? 


British debt to United States, funding of. Proposal, dated June 18, 1923, 
and acceptance. 13 p. World War Foreign Debt Commission. 


Commercial treaties. Handbook of. (Reprint) 1923. xiv+899 p. 
Tariff Commission. Paper, 75c. 


Finland. Agreement with United States for funding indebtedness, 
Washington, May 1, 1923. 10 p. World War Foreign Debt Commission. 


Maritime Law Conference, Brussels, Oct. 17-26, 1922. Report of dele- 
gates of United States. iii+104 p. Paper, 10c. 


Migratory bird treaty act regulations. Proclamation further amending. 
June 11, 1923. 2p. (No. 1665.) State Dept. 


Mixed Claims Commission, Germany-United States, established under 
agreement of Aug. 10, 1922. First and second reports of Robert C. Morris, 
Agent of United States, 1923. vi+191 p.il. Paper, 20c. 


Panama Canal, Treaties and Acts of Congress relating to. Supplement 
3, April 25, 1923, p. 287-296. Panama Canal Executive Office. 

Ship casualties of World War (American), including naval vessels, 
merchant ships, sailing vessels, and fishing craft, corrected to April 1, 1923. 
Naval Records and Library Office. iii+24p. Paper 5e. 

GEORGE A. Finca. 


2 When prices are given, the document in question may be obtained for the amount 


noted from the Superintendent of Documents, Government Printing Office, Washington, 
D.C 


JUDICIAL DECISIONS INVOLVING QUESTIONS OF 
INTERNATIONAL LAW 


IN THE MATTER OF THE CESSIONS BY GERMANY TO FRANCE UNDER ARTICLE 357 
OF THE TREATY OF VERSAILLES 


Walker D. Hines, Arbitrator 
Decided, Paris, January 8, 1921 


Article 3571 of the Treaty of Versailles provides that Germany shall cede to 
France certain property pertaining to the navigation on the Rhine, and pro- 
vides that the amount and specifications of such cessions shall be determined 
by an arbitrator or arbitrators appointed by the United States of America. 
The undersigned, Walker D. Hines, has been appointed accordingly as the 
Arbitrator for the purposes of Article 857, and hereby makes his determina- 
tion as to the amount and specifications of such cessions. 

The French Government and the German Government, respectively, have 
designated delegates to appear before the Arbitrator, and he has received and 
considered the various notes presented by the respective delegates, and has 
also had numerous conferences with these delegates in Paris, at various 
places on the Rhine, and at Rotterdam. 


1 The complete text of Article 357 follows: 

Within a maximum period of three months from the date on which notification shall be 
given Germany shall cede to France tugs and vessels, from among those remaining registered 
in German Rhine ports after the deduction of those surrendered by way of restitution or rep- 
aration, or shares in German Rhine navigation companies. 

When vessels and tugs are ceded, such vessels and tugs, together with their fittings and 
gear, shall be in good state of repair, shall be in condition to carry on commercial traffic on 
the Rhine, and shall be selected from among those most recently built. 

The same procedure shall be followed in the matter of the cession by Germany to France 

of: 

(1) the installations, berthing and anchorage accommodation, platforms, docks, ware- 
houses, plant, etc., which German subjects or German companies owned on August 1, 1914, 
in the port of Rotterdam, and 

. (2) the shares or interest which Germany or German nationals possessed in such instal- 
lations at the same date. 

The amount and specifications of such cessions shall be determined within one year of the 
present treaty by an arbitrator or arbitrators appointed by the United States of America, 
due regard being had to the legitimate needs of the parties concerned. . 

The cessions provided for in the present article shall entail a credit of which the total 
amount, settled in a lump sum by the arbitrator or arbitrators mentioned above, shall not in 
any case exceed the value of the capital expended in the initial establishment of the ceded 
material and installations, and shall be set off against the total sums due from Germany; in 
consequence, the indemnification of the proprietors shall be a matter for Germany to deal 
with. 
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TUGS AND VESSELS 


Article 357 requires, among other ‘things, that Germany shall cede to 
France tugs and vessels, together with their fittings and gear, in good state 
of repair, in condition to carry on commercial traffic on the Rhine, and se- 
lected from among those most recently built; and that the amount and spec- 
ifications of such cessions shall be determined with due regard to the legiti- 
mate needs of the parties concerned. 


THE TRAFFIC TO BE CONSIDERED IN ESTIMATING THE LEGITIMATE NEEDS OF 
THE TWO COUNTRIES 

Both France and Germany adopt the traffic on the Rhine for the year 1913 

as the basis for estimating the legitimate needs of the two countries. France, 

however, claims that this should be augmented by certain additional French 


traffic, while Germany-claims that the traffic of 1913 should be regarded as - 


the exclusive and final basis, and indeed suggests that even the year 1913 
gives an exaggerated idea as to the relative importance of the French traffic. 

The two parties agree that the Rhine traffic for 1913 is as shown in Ap- 
pendix I. They also agree that all the classes of that traffic to or from Alsace 
have relation to the legitimate needs of France, except traffic going to or com- 
ing from Switzerland or Italy and transshipped to or from railroad in Alsace, 
which traffic France claims should be considered, and Germany claims should 
not be considered. 

They also agree that certain 1913 traffic transshipped at Mannheim 
should be considered, to wit: traffic moving on the Rhine between the sea 
and Mannheim transshipped at that place to or from railroad for movement 
by rail between that place and Alsace-Lorraine or France. 

France claims and Germany denies that consideration should be given to 
the 1913 traffic consisting of coal moving from the Ruhr district down the 
Rhine to the sea and thence to French seaports, and the 1913 traffic consist~ 
_ ing of ore moving from the French colonies by sea to the Rhine and thence to 
the Rubr district. 

The amounts of traffic involved in these agreements and disagreements 
are shown in Appendix I. 

The additions to the traffic of 1918 which France claims and which 
Germany denies are the following: 


Reparation coal from the Ruhr district via the Rhine to the sea for movement by sea to 
France. 

A large additional coal traffic from the Ruhr district to Alsace for distribution in eastern 
and south-eastern France,—the new hinterland which, it is claimed, the Alsatian ports ac- 
quire by virtue of the reincorporation of Alsace-Lorraine with France. 

A large additional movement of potash from Alsatian ports via the Rhine to the sea, by 
reason of the continuing development of the comparatively new potash mining industry in 


~ Alsace-Lorraine. 


An additional movement of oil by the Rhine from the sea to Alsace, 


The respective amounts of these claims for additions to the traffic of 1913 
are also shown in Appendix I. 
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ARBITRATOR’S CONCLUSIONS AS TO THE TRAFFIC TO BE CONSIDERED IN ESTI- 
MATING LEGITIMATE NEEDS OF THE TWO COUNTRIES f 


Germany contends that the 1913 Rhine traffic transshipped in Alsatian 
ports in going to or coming from Switzerland or Italy should be excluded 
from the traffic of the Alsatian ports for the reason that it has no relation to 
the legitimate needs of France. France contends that it is interested in all 
Rhine traffic to or from its Rhine ports, just as Germany is interested in 
all Rhine traffic to or from its Rhine ports, and that this principle is not 
changed by the fact that such traffic, before reaching a Rhine port comes 
from a foreign country, or after leaving a Rhine port goes to a foreign country. 
France also contends that the practical result of the exclusion from the Rhine 
traffic of the Alsatian ports of this traffic in transit to or from Switzerland or 
Italy would be to leave with Germany all the boats necessary to handle that 
traffic; or, in other words, such traffic would be thereby treated as a part of the 
legitimate needs of Germany. The Arbitrator’s view is that each country 
has a legitimate need for boats to enable it to participate in the transporta- 
tion of all traffic to or from its ports, and he, therefore, decides that the Rhine 
traffic transshipped in Alsatian ports and going to or coming from Switzer- 
land or Italy should be considered the same as the other traffic to or from 
Alsatian ports in estimating the legitimate needs of France. 

Germany contends that the 1913 traffic in coal moving down the Rhine 
from the Ruhr district to the sea destined to French seaports, and the 1913 
traffic in ore coming by the sea from the French colonies and moving from 
the sea up the Rhine to the Ruhr district should be excluded from the Rhine 
traffic having a relation to the legitimate needs of France onthe Rhine. The 
Arbitrator can find nothing in Article 357 which excludes this traffic from 
consideration in determining the legitimate needs of France. Germany fur- 
ther argues that France could have participated in this traffic prior to the 
war, and that its failure to do so proves that this traffic is not a legitimate 
need of France. It is reasonable to conclude, however, that without a base 
on the Rhine (such as was, of course, enjoyed by Germany and Holland, and 
also for practical purposes by Belgium), it was not to be expected that France 
‘would participate in this traffic. The Arbitrator, therefore, decides that this 
traffic ought not to be excluded. 

France claims that there should be added to the 1913 Rhine traffic the rep- 
aration coal which may move from the Ruhr district by the Rhine to the sea 
for movement thence to French seaports. Germany denies this claim and 
insists that by virtue of Annex V of Part VIII of the Treaty of Versailles the 
obligation to transport this reparation coal to the seaport rests upon Ger- 
many, and hence that such transportation is not a legitimate need of France. 
France, however, insists that it has the right to perform this transportation 
by the Rhine from the Ruhr district to the sea to whatever extent it sees fit. 
France has made certain representations to this effect to the Reparation 
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Commission. The fact is, however, that at present Germany is delivering 
this coal at the seaport (although in at least one instance the agency which 
Germany has selected for this purpose has contracted with French private 
interests to perform the work). No action interfering with the actual trans- 
portation of this coal by Germany has been taken by the Reparation Com- 
mission, Even if such action were taken it would remain uncertain as to the 
extent to which France would elect to participate in the transportation. 
Furthermore, there is the broad and serious question of principle as to 
whether Article 357, in addition to providing for normal commercial activity, 
should be also construed as being intended to provide the means for perform- 
ing reparation, necessarily temporary in character, of coal or other articles. 
The Arbitrator is forced to the conclusion that this reparation coal from the 
Ruhr district to the sea should not be added to the 1918 traffic for the pur- 
pose of ascertaining the legitimate needs of France within the meaning of 
Article 357. i 

France claims that a large traffic to and from Alsace in addition to the traf- 
fic of 1913 should be considered. This claim is denied by Germany, and thus 
an important question of principle is raised. The principal arguments urged 
on this point by France are the following: 

1. That the improvement of the Rhine between Mannheim and ports of Alsace had not 
attained a condition favorable to a large traffic prior to 1912, and had not been completed 
even in 1913, whereas the improvements of the Rhine below Mannheim had been completed 
many years; so that the opportunities of the ports of Alsace to enjoy Rhine traffic on a large 
scale had not really begun until 1912, and the real development of Rhine traffic to and from 
Alsace was in a state of rapid growth when the war began, while the traffic of the German ; 
Rhine ports as a whole had long before that reached a much greater degree of maturity, and 
had settled down to a much slower growth. France claims that this argument is strikingly 
illustrated by the chart shown on page 790. 

2. That while the potash industry in other parts of Germany had attained its principal 
development by the year 1911, the potash industry of Alsace had at that time only begun, 
and at the beginning of the war was developing at a rapid rate, and that the future Rhine 
movement of potash from Alsace ports will be greatly in excess of what it was in 1913. 

3. That the reincorporation of Alsace with France has opened up to the Rhine ports of Al- 
sace a very important hinterland in southern and south-eastern France, particularly for coal 
traffic, and that the result will be the handling of a large additional Rhine traffic through the 
ports of Alsace. 

4. That these considerations constitute the reasons why Article 357 did not require the 
Arbitrator to have regard to the shipping traffic during any period preceding the war, al- 
though Article 339, providing for the cession of boats on certain other rivers, expressly re- 
quired the Arbitrator to regard the shipping traffic during the five years preceding the war. 


Germany contends that the only tangible and reliable basis is that afforded 
by the traffic prior to the war, and indicates its willingness, provided no addi- 
tions are made to the year 1913, to take as this basis the year 1913, in which 
Alsace had a larger Rhine traffic than in any previous year. Germany con- 
tends that any effort to construct a theoretical Rhine traffic for Alsace in ex- 
cess of the traffic for the year 1913 would be purely speculative, and that if 
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The ofdinates represent the relation of the traffic of each year to the traffic of 1900. 


Increase in trafic 


of Alsatian 


and German ports 
of the Rhine 
compared with 
_ the traffic 


of the year 1900. 





JUDICIAL DECISIONS ; 791 


such effort is entered upon the traffic ought to be diminished rather than in- 
creased, because of the disadvantages which Alsace will suffer by reason of its 
losing the support of the commercial and governmental influence of Ger- 
many. 

The task that confronts the Arbitrator is to form a just estimate of the rel- 
ative importance of the French traffic and of the German traffic. If he takes 
the 1913 basis for the German traffic (as is clearly the most convenient and 
practical course to pursue) it would be unfair to restrict the Alsatian traffic 


(which is the principal part of the French traffic) to the 1913 basis, unless he” 


is of opinion that the Alsatian traffic will do no more than keep pace with the 
German traffic—diminishing if the German traffic diminishes, and remaining 
stationary if the German traffic remains stationary. The Arbitrator could 
not.adopt this view without disregarding commercial factors which, in his 
opinion, are of great importance. Rhine navigation on a large scale to and 
from the Alsatian ports had only fairly begun in 1912, and was increasing at 
an exceedingly rapid rate in 1913, while the rate of increase for the German 
ports as a whole (where Rhine navigation had long since reached a mature 
growth) was increasing at a much smaller rate. There is every reason to be- 
lieve that Alsatian traffic will continue to increase for several years at a much 
more rapid rate than the general average rate of increase of the German 
traffic asa whole. The probability of a much greater rate of increase for the 
Alsatian ports is further increased by the probably very high rate of increase 
in the production of Alsatian potash as compared with 1913 when the indus- 
try was just beginning, and by the increased commercial importance of the 
Alsatian ports due to their improved opportunity to carry on commerce with 
the nearby portions of eastern France. The Arbitrator believes that it was 
because of these considerations that Article 357 omitted to refer to. pre-war 
traffic as a standard for the Arbitrator’s decision, although Article 339 
adopted pre-war traffic as an important standard. 

After the most careful study of all the voluminous arguments, statistics, 
maps and diagrams, that have been presented, the Arbitrator is of opinion 
that the traffic of the German ports for 1918 being adopted as one of the 
factors, he should adopt as the Alsatian factor the Alsatian traffic of 1913, 
plus an addition of 850,000 tons. Two of the principal elements of the Al- 
satian traffic will be coal and potash. For the purpose of convenient compu- 
tation it will be assumed that the increase will consist of 600,000 tons of coal 
from the Ruhr to Alsatian ports, and 250,000 tons of potash from Alsatian 
ports to Rotterdam. This method assigns the entire increase to those sorts 
of traffic which are loaded most heavily in the barges, and, therefore, which 
require the smallest number of additional barges. 

Appendix IT shows, according to its various classes, the traffic which, in 
accordance with the views above expressed, the Arbitrator adopts as the 
basis of his decision. 
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AMOUNT OF SHIPPING | REQUIRED TO PERFORM FRANCE’S PART OF ‘THE ‘TRAFFIC 
, THUS ADOPTED . 


‘This ai TE the questions as to what part of the traffic should 


move in French boats, and as to now many boats would be required to trans- = 
` port that part. f 
~ To what extent do the E N needs of Tie and Germany, respec: y 
tively, entitle them to participate in the transportation of the traffio which 


has been adopted as the basis of computation? : 


It is clear that Germany has no right to claim boats to sibie it to partici- 
pate in ‘the transportation of traffic to or from France or its colonies when: . ~ 
such traffic moves neither to nor from a point in Germany. It is equally . 


clear that France has no right to claim the cession of boats in order to enable 


it to participate in the transportation of traffic which moves to or from or be- ` 


tween points in Germany, and which moves neither to nor from, France or its 


colonies. But much of the traffic which is treated as being of interest to` 


France is not exclusively of interest to France, but is of joint-interest to 
France and Germany. For example, coal from the Ruhr district to France 
or ore from the French colonies to the Ruhr district are sorts of traffic which 


are of joint interest to France and Germany, and cannot be regarded a as.either. 


exclusively French traffic or exclusively German traffic. ` 

What are the rights of the two countries to participate in the EE N 
‘tion of traffic which is of joint interest to the two countries? Can Germany 
claim the right to retain all of the boats of the present German Rhine fleet. 
which may be needed for the transportation on the Rhine of coal produced in 
Germany and destined to France? If not, can France claim the right to re- 
ceive by way of cession all the boats of the present German Rhine fleet which 
may be needed for the transportation on the Rhine of ore produced in the 
French colonies and destined to Germany? After taking into consideration 
all the special and peculiar features of traffic on the Rhine, the Arbitrator 
` cannot eséape the conclusion that, as to all traffic which moves from one of 
-these two countries to the other, each country has a right to possess a portion 


of the present German Rhine fleet for such transportation, and the reason: 
‘able solution seems to be to regard the rights of the two countries in this re-. 


spect asequal. The Arbitrator, therefore, decides that it is a legitimate need 
of each of the two countries to have one-half of the boats needed to transport 


such traffic. If the Arbitrator should adopt the opposite view, to wit:.that. 


France should have 100% of the shipping required to transport Ruhr coal to 


‘ Alsace, because France needs to consume all of that coal, the same reasoning ` 
would preclude France from claiming boats for the transit traffic of Switzer- 
land and Italy via Alsace and the ore traffic from the French colonies to Ger- 


many. 


E and OREGON that Holland and Belgium s should be meas as participating 


a 


Holland and Belgium also participate in traffic on the Rhine, and the Ar-. ` 
bitrator adopts the principle, which appears to be satisfactory to both France ` 


nA 


x- ~~ 
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in the various classes of the traffic substantially in the same proportion as 
they did in 1913. 

The next point is to decide upon the necessary factors to be employed in 
computing the amount of tonnage and horse-power requisite to be ceded to 
France in order that the legitimate needs of the two countries may be fairly 
met. These factors are: 


a) The number of days of service per year to be assumed for barges and tugs, respectively; 
b) The number of tons per horse-power which the tugs will pull upstream on the various 
stretches of the river; 


c) The averege percentage of utilization of the cargo capacity of the barges for the various 
classes of traffic; 


d) The times required for tugs to make their roundtrip voyages on the various stretches of 
the river, and the times required for the barges to make their roundtrip voyages, and the 
time to be allowed for loading and unloading of barges. 


It is unnecessary to complicate this decision with a discussion of the tech- 
nical details involved. The Arbitrator has considered with great care both 
the written and the oral contentions of the two delegations, and in addition 
has caused certain estimates to be made by disinterested persons acting on 
his behalf, which estimates he has discussed with the representatives of the 
two delegations. As a result of all this consideration he has concluded that 
the amount of tonnage and horse-power which would be required to enable 
France to transport that part of the traffic which its legitimate needs entitle 
it to transport would be 305,000 tons of barge capacity, and 25,000 horse- 
power of tug capacity. 


THE AMOUNT OF SHIPPING TO BE SPECIFIED FOR CESSION IN VIEW OF SURREN- 
DER FOR RESTITUTION AND REPARATION AND OF OTHER CONDITIONS AF- 
FECTING SUFFICIENCY OF GERMAN RHINE FLEET 


The amount of tugs and vessels to be ceded must be specified out of those 
which will remain registered in German Rhine ports after the deduction of 
the tugs and vessels surrendered by way of restitution and reparation, 

The Reparation Commission has certified to the Arbitrator the size of the 
entire German river fleet as of November 1ith, 1918 (units surrendered or to 
be surrendered for restitution not being included because not counted as a 
part of the German river fleet), and has also certified to the Arbitrator the 
losses incurred by the Allied and Associated Powers for which reparation is to 
be made by a cession of a part of the German river fleet. From the advices 
thus received it appears that not more than 14.34% of the tonnage of barges 
and not more than 2.2% of the horse-power of tugs of the entire German 
river fleet will be required for purposes of reparation. It is clear that the 
percentage of the German Rhine fleet which will be ceded for reparation will 
not exceed the average percentage of the entire German river fleet which will ` 
be ceded for this purpose. This is true because the Arbitrator has so pro- 
vided in Article XIV of the Conditions of Cession which he has prescribed in 
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pursuance of Annex III of Part VIII of the Treaty. As a practical matter 
the probabilities are that the percentage which will be taken of the Gernian 
Rhine fleet for reparation will be less than the average percentage taken of 
the entire German river fleet for such purpose, because the lost boats for 
which reparation must be made were on an average much smaller than the 
average of the units of the German fleet: while the units of the German Rhine 
fleet are on an average substantially larger than the average of the units of 
the entire German river fleet. 

The German Delegation has suggested that part of the units of inland navi- 
gation tonnage which may be ceded to France for reparation may be used by 
France on the Rhine, and that such use would partially satisfy the legitimate 
needs of France under Article 357, and, therefore, that the amount of ship- 
ping to be specified for cession under Article 357 cannot be correctly specified 
until after the cessions for reparation shall have been completed. But 
France had no inland navigation tonnage on the Rhine at the beginning of- 
the war, and the cessions by way of reparation will be made to compensate 
France for losses of inland navigation tonnage incurred on rivers and canals 
in Franee. If France should elect to use on the Rhine any units ceded to it 
for reparation, it would then have to make good out of its own resources to a 
corresponding extent the losses sustained on its own rivers and canals. It is 
clear that such action on the part of France would not diminish Germany’s 
-obligation under Article 357, which obligation is to cede to France out of tugs 
and vessels remaining after restitution and reparation, such proportion of 
those tugs and vessels as, in the judgment of the Arbitrator, will meet the le- 
gitimate needs of France for transportation on the Rhine. Such judgment 
of the Arbitrator could not be affected by the fact that France might elect to 
purchase or construct an additional number of tugs and vessels for the Rhine, 
or might elect to accomplish the same purpose by purchasing or constructing 
tugs and vessels to make good a portion of its losses during the war on its 
rivers and canals so as to enable it to employ on the Rhine tugs and vessels 
which had been ceded by way of reparation for losses incurred on the rivers 
and canals in France. ; l 

Therefore, the Arbitrator adopts the view that there will remain registered - 
in German Rhine ports after the deduction of the tugs and vessels surren- 
dered by way of restitution or reparation at least 85.66% of the tonnage of 
barges, or 1,888,651 tons, and at least 97.8% of the horse-power of tugs, or 
170,264 horse-power; and the amount of cessions to be specified will, there- 
fore, be made on the basis of 1,888,651 tons of barges, and 170,264 horse- 
power of tugs remaining registered in German Rhine ports after deduction of 
tugs and barges surrendered by way of restitution and reparation. 

Not only. will the Rhine fleet after reparation be smaller than the Rhine 
fleet in 1913, but the traffic to be carried will, according to the Arbitrator’s 
basis, be somewhat larger than in 1913, and this latter factor also must be 
taken into consideration, and this the Arbitrator has done. 
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` After making allowance for both the diminution’of the fleet on account of 
reparation and the increase of traffic, the Arbitrator decides that barges with 
an aggregate capacity of 254,150 tons, and tugs with an aggregate capacity 


of 23,760 horse-power should now be specified for cession. 


. 


. INSTALLATIONS AT ROTTERDAM 
Article 357 provides that Germany shall cede to France a portion of 


1. The installations, berthing and anchorage accommodation, platforms, docks, ware- 
houses, plant, ete., which Gèrman subjects or German companies owned on August 1, 1914, 
in the port òf Rotterdam, and 

2. The shares or interests which Germany or German nationals possessed in such instal- 
lations at the same date. 


The amount and specifications of such cessions shall be determined with 
due regard to the legitimate needs of the parties concerned. 


In the port of Rotterdam coal and ore are transshipped between ocean- 


ship and barge by means of floating appliances. France has asked for shares 
or interests in certain Dutch concerns (which on August 1, 1914, were eon- 
trolled by German nationals), owning floating appliances for the transship- 
ment of coal and ore. The treaty.contemplates the cession of shares owned 


-by German nationals in respect of installations which on August 1, 1914, 


were owned by German companies, but not, apparently, by Dutch com- 


‘panies. Moreover the principal installations in the port of Rotterdam for 


the transfer of coal and minerals appear to belong to Dutch concerns which 
are not controlled by German interests, and which are capable of serving, and 
which habitually serve, shipping in general, so that the legitimate needs of 


France do not require cessions of interests for this purpose. 


France has also asked for the cession of installations for loading and un- 
loading and storing oil. There appears to be only one plant of this character 


which on August 1, 1914, was owned by a German company. The plant ap-. 


pears to be operated as a unit. France’s portion of the total oil traffic pass- 
ing through.the port of Rotterdam is a very small fraction, and the Arbi- 
trator is of opinion that it would not be reasonable to cut off a small part of 


- this single and unified plant for cession to France. Moreover, if such frag- 


_ment of the plant were taken, the Arbitrator does not believe it: could be 


oper ated to advantage. Nor would any practical purpose be served by the 
cession to France of a small fraction of the shares i in the company owning the 
plant. 

As to installations for handling general traffic in the port of Rotterdam, the 


Arbitrator has considered the extent of installations owned by German sub- 
jects or German companies on August 1, 1914, and the extent of the French ` 


general traffic in the port of Rotterdam as compared with the German general 
traffic, and decides that there shall be ceded to France the installations, 
berthing and anchorage accommodations, platforms, docks, warehouses, 
plant, building, etc., or interests therein, which the Badische Aktion Gesell- 


a 
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schaft fur Rheinschiffahrt und Seetransport owned on August 1, 1914, in the 
port of Rotterdam. 
REPAIR DOCKS AND REPAIR FACILITIES 


France has requested the cession of certain repair docks and repair facili- 
ties at various places on the Rhine. Except as to Rotterdam, the Arbitrator 
finds no authority in Article 357 for requiring the cession of property of this 
character. No claim is made that German companies or nationals own any 
such facilities at Rotterdam, but the French Delegation suggests that on 
August 1, 1914, German nationals owned shares in Dutch concerns owning 
property of this character in the port of Rotterdam. As above pointed out, 
however, Article 357 does not appear to authorize the cession of shares held 
by German nationals on August 1, 1914, in Dutch companies. 


PASSENGER STEAMERS, GOODS STEAMERS, MOTOR BOATS 


The Arbitrator concludes that he ought not to order the cession of boats of 
these three classes. There is no regular passenger traffic to or from the Al- 
satian ports. The traffic by goods steamers to and from Alsatian ports was 
small in 1913 and was done almost altogether in Belgian and Dutch boats. 
France’s interest in this traffic, tested by the principles which it seems reason- 
able to apply to the apportionment of shipping on the Rhine, is too small to 
justify the allocation of enough boats (not less than three or four) to maintain 
aregular service. No reason has been brought forward to justify the cession 
of motor boats. 

OIL TANK BOATS 


France has asked for the cession of certain oil tank boats. The 1913 oil 
traffic of interest to France was small and the boat capacity needed for its ` 
transportation, after allowing for the part carried in boats of other nationali- 
ties, is not widely different from the capacity of the oil tank boats of the 
Rhine Navigation Company mentioned below, so that no direct cession of oil 
tank boats appears necessary. 

FLOATING CRANES 


France has asked for the cession of certain floating cranes. Germany ob- 
jects on the ground that floating cranes are not embraced in Article 357. 
The principal type of floating crane consists of a crane placed upon a barge. 
The Arbitrator is of the opinion that such a barge with a crane upon it is 
within the meaning of the term “vessel” as that term is used in Article 357, 
and that it is proper to require the cession of a vessel of this character with 
the crane and all other fittings. These floating cranes are vessels which are 
necessary ‘‘to carry on commercial traffic on the Rhine”, and, in principle, 
the cession of a reasonable number of such cranes may be required. In fact, 
the subject is covered by the cession of the controlling interest in the Rhine 
Navigation Company below mentioned, which owns floating cranes with a 
capacity equal to France’s proportion. 
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SHARES IN GERMAN RHINE NAVIGATION COMPANIES 


Article 357 provides that Germany shall cede tugs and vessels, or shares 
in German Rhine navigation companies. France asks for the cession of 
shares in some of these companies in addition to the cession of tugs and 
vessels, Germany claims that Article 357 does not require the cession of 
both boats and shares, but only boats or shares, and further claims that Ger- 
many has the right to choose which it will cede, and states that it chooses to 
cede boats and not shares. 

The Arbitrator can find no basis for the view that Germany, one of the 
parties to the controversy, has the right to determine the character of the 
property it will cede under Article 357, and thereby itself determine what will 
be the most satisfactory for its own needs. A dominant feature of Article 
357 is that all questions as to the amount and specifications of the cessions to 
be made in relation to the legitimate needs of the parties concerned shall be 
determined by the Arbitrator. Therefore, under that article Germany has 
no right to determine for itself that its cessions shall be made in tugs and 


` vessels instead of in shares. 


The Arbitrator is equally convinced that Article 357 does not prohibit him 
from requiring the cession of shares and also the cession of tugs and vessels. 
A controlling principle of the article is that the Arbitrator shall determine 
the cessions which will duly promote the legitimate needs of the parties con- 
cerned. If he finds that this great object of the article can be best promoted 
by requiring the cession of shares of one or more companies, and at the same 
time requiring the cession of additional tugs and vessels, there is nothing in 
the article which forbids his doing so. Ifthe Arbitrator should conclude that 
it is essential that shares in one or more companies should be ceded to France, 
and if the article compelled him to require the cession of shares exclusively 
in the event he required the cession of any shares, then he would be under the 
necessity of requiring the cession of the shares of enough navigation compa- 
nies to give France all the tugs and vessels needed by it upon the Rhine. 
Such a consequence would be a serious hardship upon Germany. It is far 
better for Germany to cede only the shares in one navigation company, and 
then to cede additional tugs and vessels, than to cede the shares in several 
navigation companies so as to produce by that method the total amount of 
tugs and vessels necessary for France. The real purpose of the article can 


_ only be accomplished by the Arbitrator determining with due regard to the 


legitimate needs of the parties, “the amount and specifications of such 
cessions” in respect of the various subjects dealt with by the article. 
Germany also contends that the companies whose shares are sought by 
France perform, in addition to the function of operating tugs and vessels, 
various other functions of a different character, and especially those of load- 
ing and unloading freight, forwarding freight, storing freight in warehouses, 
ete., and insists that it was not the purpose of the article to require Germany 
to provide France with the means of performing such functions. France, on 
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the contrary, claims that these other functions are necessary and proper in- 


cidents to navigation, and are naturally and legally performed by navigation: 


companies, and that France has a legitimate need to be provided with an or- 
ganization which has already established and equipped itself for the perform- 
ance of these functions; and France urges that it was for this purpose that 
Article 357 provided for the cession of shares in German Rhine navigation 
companies. Germany also urges that there is no need for equipping France 
to perform these functions, because France can always make arrangements 
for their performance through German agencies, but France insists that it 
ought not to be left in a position where it will have to depend upon the good 
will of such German agencies. 

Since the Arbitrator believes that to a large extent it is necessary to cede 
tugs’and vessels, he must either adopt for that reason the principle that no 
shares at all can be ceded to France, and that France must be left without 
any provision for the performance of the functions incidental to navigation, 
or he must adopt the principle that France is to be provided with the means 
- of performing such incidental functions through the cession of shares in one 
or more German Rhine navigation companies. 

Article 339 of the treaty provides for the cession of fins and vessels on cer- 
tain other rivers to the Allied and Associated Powers concerned. That 
article also provides that Germany, in addition to ceding tugs and vessels 
“shall in the same way cede material of all kinds necessary to the Allied and 
Associated Powers concerned for the utilization of those river systems”. 
This clause is not found in Article 357, and France claims that the reason is 
that Article 357 sought to accomplish much the same purpose through the 
cession of’ shares in German Rhine navigation companies. If the Arbitrator 
declines to award to France shares in German Rhine navigation companies 
- and awards nothing but tugs and vessels, the treaty will thereby give France 
in connection with the restoration of its rights on the Rhine, less than Article 
339 of the treaty gives to other Allied and Associated Powers in respect of 
newly acquired rights on other river systems. If the Arbitrator in addition 
to tugs and vessels awards France shares in one or more German Rhine navi- 
gation companies, he will do no more than is expressly contemplated by Arti- 
cle 357, and will thereby avoid giving an effect to Article 357 much less 
favorable than the clear effect of Article 339. Under all the circumstances 
the Arbitrator cannot decline to put into effect the express authority which 
Article 357 gives for the cession of shares in German Rhine navigation com- 
panies. He must, therefore, consider what cessions of this character are 
reasonably required for the legitimate needs of France. 

The traffic moving to and from Alsace, on the basis adopted by the Arbi- 
trator approximates 3,000,000 tons per year. About 2,000,000 tons of this 
traffic will be loaded in German ports or unloaded in German ports. In 
addition it is clear that the normal method of conducting Rhine traffic to Al- 
sace from the Lower Rhine ports, including the seaports, is for the barges to 
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be loaded with a considerable amount of traffic in addition to traffic going to 
Alsace, such acditional amount being discharged at Mannheim or other Mid- 
die Rhine ports. The extent of this incidental traffic appears to be much 
less in respect of coal than in respect of general merchandise, but it seems 
reasonably clear that as a normal incident to navigation to Alsace the French 
interests will carry on an incidental traffic to Middle Rhine ports of from 
300,000 to 500,000 tons per year, and perhaps more. In view of all these 
considerations, the Arbitrator is of the opinion that it is reasonable and just 
that Germany zede to France shares in a German-Rhine navigation company 
conducting an annual business of approximately 2,000,000 tons. The 
Bheinschiffahris Aktion Gesellschaft Vorm. Fendel is a Rhine navigation 
company having an annual business of about 2,000,000 tons and from the 
. character of its business appears to be better adapted to such cession than the 
other Rhine navigation companies. 

The German Delegation urges that this company owns comparatively few 
installations and that the leases by which it holds other installations may be 
cancelled. The Arbitrator does not believe, however, that this possibility is 
a sufficient reason for denying to France the opportunity to control an es- 
tablished organization possessing important installations. The Arbitrator 
believes that the unusually specific phrase “‘German-Rhine Navigation Com- 
panies” was used in Article 357 for the purpose of giving France a reasonablé 
opportunity to enter upon the conduct of Rhine navigation under favorable 
conditions. The fact that the Rhine navigation company which the Arbi- 
trator finds most available may not continue to have all the facilities which 
France may nead is not a reason for declining to apply the provision of the 
treaty at all. 

Germany further contends that, even if shares in a Rhine navigation com- 
pany shall be ceded, Article 357 contains no authority for requiring the ces- 
sion of enough shares to control the company and that cession of control of 
the company would violate the meaning of the article. The article expressly 
provides that tae number of shares to be ceded shall be determined by the 
Arbitrator and by no means prohibits the Arbitrator from specifying a num- 
ber of shares which will give control. Furthermore, no practical purposes 
would be accomplished by ceding a mere minority interest. In order to 
carry out the purpose of the article, it is both necessary and proper to require 
the cession of enough shares to give France control of the company selected. 


SHALL FULL RIGHT OF PROPERTY BE CEDED OR MAY CESSIONS BE SUBJECT-TO 
MORTGAGES, ETC. 


The German Delegation urges that, if the property specified by the Arbi- 
trator for cession is subject to mortgages or other encumbrances, charges or 
liens, Germany will fully satisfy its obligation by delivering the property 
subject to such burdens and that France will receive all that it is entitled to 
receive under Article 357, and that France must itself satisfy the creditor or 
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other claimants in order to obtain the full enjoyment of the property de- 
livered. The German Delegation argues that Germany’s sole obligation is 
to.“ cede” the property and that the act of cession does not involve the giving 
of a complete and full title to the property; and, moreover, that mortgages 
and other encumbrances, charges and liens on boats frequently exist and 
that, if the treaty had intended to impose on Germany the obligation of de- 
livering the property freed from such burdens, express language to that effect 
would have been used. 

The Arbitrator is unable to adopt this view. Article 357 clearly manifests 
the idea that Germany agrees to put France in possession and ownership of 
the property specified by the Arbitrator. There is nothing in the article to 
indicate that it is permissible for such possession and ownership to be in- 
complete or subject to the paramount right of another person. The whole 
spirit of the article is to the effect that the possession and ownership of 
France shall be complete and shall not be shared with or subordinated to any 
other nation or individual. 

Article 357 further shows that France is to pay for the property ceded to it 
by setting off the value of such property against the total sums due from Ger- 
many to France. If the property is ceded subject to mortgages and other 
encumbrances, charges and liens, and if France must satisfy all of these 
claims in cash, then a large part of the value, and perhaps much the greater 
part of it, will have to be paid by France in cash (and at times and in foreign 
currencies satisfactory to the creditors), despite the evident purpose of the 
article that such value shall be paid exclusively through the means of a credit 
to Germany. The Article further emphasizes this purpose by declaring that 
“the indemnification of the proprietors shall be a matter for Germany to deal 
with”. Certainly the full protection which the article seeks to give to 
France through the means of this indemnification of the proprietors by Ger- 
many cannot be destroyed by the fact that the proprietorship has been subdi- 
vided through arrangements which turn over to mortgagees and other inter- 
ested parties the paramount interest in the property. Germany must make 
compensation for such highly important elements of proprietorship in order 
that its obligation to indemnify the proprietors shall be completely per- 
formed. 

The incidents which are likely to accompany a mortgage still further em- 
phasize the reason for the principle adopted by the treaty. The right to 
obtain relief from the paramount interest of the mortgagee through payment 
of the debt can be exercised only at the maturity of the debt unless the mort- 
gagee is willing to accept payment at an earlier date. At the same time, the 
mere fact of the change of the nationality of the boat through the transfer by 
Germany to France will, in many cases, give the mortgagee the right to de- 
mand the immediate payment of the debt as the price of retaining’ the prop- 
erty. At the time of payment, whenever that may be, the necessity of 
paying in cash and in foreign currency will be inevitable unless the mortgagee 
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shall agree to another method of payment. The right to sell the boat or to 
make a lease of it or to change the character of the service in which it is en- 
gaged may frequently be subject to the mortgagee’s consent. Such mort- 
gages frequently contain elaborate provisions controlling the methods of in- 
surance and the methods of maintaining the property. If several boats 
should be covered by the same mortgage and only part should be ceded to 
France, the possibility of additional interference with complete ownership 
would exist. It is impossible to foresee the various special provisions which 
may limit the freedom of action of France if it must take boats subject to 
mortgages to which it was never a party. Nor is it possible to foresee the 
various other interferences with ownership and the various burdens of pay- 
ment which France might incur if the general principle were recognized that 
Germany is under no obligation to indemnify the owners of the important 
rights of property created by mortgages and other charges, liens and en- 
cumbrances, and if all such modifications of complete ownership must be 
suffered by France. These details emphasize the soundness of the principle, 
which the article itself makes perfectly clear, that the complete possession 
and ownership shall be vested in France, and that this cannot be done unless 


the property is delivered free of mortgages, encumbrances, charges and liens 
of all kinds. s 


SPECIFICATIONS AND PROCEDURE 
ARTICLE I 
Tugs and Vessels 


The Arbitrator hereby determines that Germany shall cede to France tugs 
and vessels from among those registered in German Rhine Ports, which shall 
be selected from among those most recently built, in accordance with the 
following specifications and procedure: 

Section 1.—The barges to be selected shall have an aggregate capacity of 
254,150 tons and shall be selected in accordance with the following basis, 
which has been agreed to by the two delegations: 

The German fleet is divided into two classes: 

Above 1,350 tons 
From 500 to 1,350 tons. 


France will receive half of its barges from each of these classes on a pro- 
portionate basis which is illustrated by the following example: 
If France should receive 400,000 tons, 
It would have 200,000 tons above 1,350 
200,000 tons between 500 and 1,350; 


If the German fleet be supposed to have 


1,000,000 tons above 1,350 
1,100,000 tons between 500 and 1,350, 
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There would remain to Germany 


800,000 tons above 1,350 
900,000 tons between 500 and 1,350; 

The barges being classified by groups of 100 tons each, each group between 
500 and 1,350 tons would be divided in the ratio of two for France and nine 
for Germany, and each group above 1,350 would be divided in the ratio of 
two-for France and eight for Germany. 

After ascertaining the barges to be selected from each group, there shall be 
deducted from the aggregate tonnage capacity of such barges the aggregate 
tonnage capacity of the barges of the Fendel Company belonging to such 
group, and if the aggregate tonnage capacity of the barges of the Fendel 
Company belonging to that group shall be in excess of the aggregate tonnage 
capacity of the barges to be selected from that group, the excess shall be de- 
ducted from the aggregate tonnage capacity of the barges to be selected from 
the next group or groups. If any barges of the Fendel Company shall have a 
capacity of 500.tons or less, such aggregate capacity shall be deducted from 
the capacity of the barges to be selected from the lowest group or groups of 
the classification. , 

Section 2.—The tugs to be selected for use between the sea and Duisburg 
shall be propeller tugs and shall have from 301 horse-power to 350 horse- 
power each; and shall have an aggregate capacity of 2,566 horse-power, less 
the aggregate horse-power capacity of any propeller tugs (other than harbor 
tugs) belonging to the Fendel Company and having a capacity of 350 horse- 
power or less. 

The tugs to be selected for use between Duisburg and Strasbourg ‘shall 
have from 801 horse-power to 1,500 horse-power each and shall have a draft 
not exceeding 1.85 meters; shall have an aggregate capacity of 21,194 horse- 
power and shall be selected proportionately from the various groups of. side 
wheel tugs (each 100 horse-power constituting a separate group) from 801 
horse-power to 1,500 horse-power. ‘After ascertaining the side wheel tugs to 
be selected from each group, there shall be deducted from the aggregate 
horse-power capacity of such side wheel tugs the aggregate horse-power ca- 
pacity of all tugs of the Fendel Company belonging to such group; and if the 
aggregate horse-power capacity of the tugs of the Fendel Company belonging 
to that group shall be in excess of the aggregate horse-power capacity of the 
side wheel tugs to be selected from that group, the excess shall be deducted 
from the aggregate horse-power capacity of the side wheel tugs to be selected 
from the next group or groups. The tugs of the Fendel Company having a 
capacity of not less than 351 horse-power and not more than 800 horse-power 
shall be deducted from the horsé-power capacity of the side wheel tugs to be 
selected from the lowest group or groups of the classification. 

Section 3.—Prior to Thursday, February 10, 1921, the French Delegation 
and the German Delegation shall endeavor to agree upon the tugs and vessels 
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to be seleeted in accordance with the foregoing principles. At ten o’clock on 
Thursday morning, February 10, 1921, the Arbitrator will receive the reports 
of the French and German Delegations as to the result of their efforts to 
agree, will thereupon hear the two Delegations as to the points upon which - 
they are unable to agree, and will then designate the units of tugs and barges 
to be ceded, and will give the notification contemplated in the first sentence 
of Article 357 of the Treaty of Versailles. 

Section 4.—The tugs and vessels to be ceded shall be delivered by Ger- 
many to France at either Duisburg or Mannheim. The provisions as to the 
inspection of tugs and vessels and as to inspection of the necessary docu- 
ments to be delivered therewith will be made at or before the time of the 
notification referred to in the preceding section. 

Section 5.—All tugs and vessels ceded shall have normal and proper fittings 
_ and gear, shall be in good state of repair and shall be in condition to carry on 
` commercial traffic on the Rhine. 

Section 6.—The tugs and vessels ceded by Germany to France shall be 
accompanied by documents evidencing the transfer to France of the entire 
property in such tugs and vessels free from all encumbrances, charges and 
liens of all kinds. 


ARTICLE IT 
Installations at Rotterdam 


Section 1.—The Arbitrator hereby determines that Germany shall cede to 
France the installations, berthing and anchorage accommodation, platforms, 
docks, warehouses, plant, building, etc., which the Badische Aktion Gesell- 
schaft fur Rheinschiffahrt und Seetransport (hereinafter referred to as the 
Badische Company) owned on August 1, 1914, in the port of Rotterdam, and 
also all interests owned by the Badische Company on August 1, 1914, in 
installation, berthing and anchorage accommodations, platforms, docks, 
warehouses, plant, building, etc., in the port of Rotterdam. 

Section 2.—Prior to Thursday, February 10, 1921, the French Delegation 
and the German Delegation shall endeavor to agree upon the precise de- 
scription of the property and interests of the Badische Company to be ceded 
in accordance herewith, and shall report to the Arbitrator at ten o’clock on 
Thursday morning, February 10, 1921, and the Arbitrator, after hearing the 
parties, will settle the precise description of the property and interests and 
will give the notification contemplated in the first sentence of Article 357. 

Section 3.—The cession of the property of the Badische Company and of 
the interests owned by it, to be ceded as herein determined, shall be accom- 
plished by the éxecution of all legal documents and the doing of all acts nec- 
essary or proper in order to vest in France the entire ownership of such 
property and interests, free from all encumbrances, charges and liens of all 
kinds. 
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ARTICLE III 
Shares in Fendel Company 


Section 1.—The Arbitrator hereby determines that Germany shall cede to 
France 76 per cent of the shares of the Rheinschiffahrts Aktion Gesellschaft 
vorm, Fendel (herein referred to as Fendel Company), and shall deliver the 
certificates or other legal and proper evidences of such shares to the duly 
authorized representative of France. The time and place of such delivery 
. shall be fixed at or after the hearing which the Arbitrator is to give to the 
French and German Delegations on Thursday, February 10, 1921. 

Section 2.—The cession of such shares shall be accomplished by the exe- 
cution of all legal documents and the doing of all acts necessary or proper in 
order to vest in France the entire property in such shares, free from all en- 
cumbrances, charges and liens of all kinds. 

Section 3.—If Germany shall claim that a less percentage of the shares in 
the Fendel Company than the 76 per cent above specified will suffice to give 
France full control of the Company for all purposes, the Arbitrator will enter- 
tain an application by Germany on or before Thursday, February 10, 1921, 
to reduce accordingly the number of shares to be ceded. 


VALUATION 


At or after the hearing to be given on Thursday, February 10, 1921, the 
Arbitrator will prescribe the procedure to be followed with a view to his 
settling in a lump the value of the cessions under Article 357. 


POSSIBLE ADDITIONAL CESSION BY REASON OF DIMINUTION IN CESSION FOR 
REPARATION 


The Arbitrator’s determination as above explained is to the effect that the 
legitimate needs of France require 305,000 tons of barge capacity and 25,000 
horse-power of tug capacity, but the amount of barge tonnage assigned to 
France has been reduced by 14.34 per cent, and the amount of tug horse- 
power capacity has been reduced by 2.20 per cent, because the Arbitrator 
has assumed that the barges and tugs respectively of the German Rhine fleet 
will be diminished by these respective percentages after the deduction of the 
barges and tugs surrendered by way of reparation. It is clear to the Arbi- 
trator that these percentages indicate the maximum amount of barges and 
tugs which can be taken from the German Rhine fleet for reparation. The 
Arbitrator believes it highly probable that the amount of barges and tugs 
taken from the Rhine fleet for reparation will be substantially less than is in- 
dicated by these maximum percentages, and in that event, the- Arbitrator 
will entertain an application by France for the selection by the Arbitrator of 
additional units of barges and tugs within the limits of the 305,000 tons of 
barges and 25,000 horse-power of tugs and in accordance with principles and 
specifications which the Arbitrator has herein above determined for the pur- 


A 
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pose of giving France its fair proportion of all barges and tugs remaining 
registered in Rhine ports after the deduction of those surrendered by way of 
restitution or reparation. 


CONCLUSION 


The work leading up to the determination of this grave problem has been 
most arduous for the two delegations as well as for the Arbitrator. The re- 
quests which he has had to make for information have been numerous and 
burdensome but have been cheerfully complied with in spite of other pressing 
duties characteristic of this difficult period of readjustment. The Arbitrator 
takes great pleasure in testifying to the diligent support which has been given 
him by the two delegations and desires to express his sincere appreciation of 
this cordial cooperation and of the uniform courtesy which they have shown 
throughout the hearings and discussions which have taken place. 


Paris, January 8, 1921. 
By the Arbitrator: WALKER D. Hines, 
Brick CLAGETT, Arbitrator. 
Executive Assistant. 
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ÅPPENDIX, [ 
í TABLE 2 
1913 Trafic agreed upon as of interest to France. 


District g Trarric IN Tons 
From Alsace to the Sea... nunu 0c. cece cere eee saison EAA ANE 114,000 
From the Sea to Alsace... 0.00.0. c cece cece ccc e eee eceeeseseceenneeeeenes 433,000 
From the Ruhr to Alsace..... EEE EE E. PU tek ae whee Aaa een ate 924,000 
From Alsace to the Middle Rhine... 1.0.0... ccc cece cece cere reece reenes 27,000 
From the Middle Rhine to Alsace... 2... 0... c cece ccc ceecceceenseeuceeae ` -240,000 
From Alsace to the Ruhr. .......neseesosesnaresreresprserorereacrenes> 117,000 
From the Sea to Mannheim and transhipped by railroad to Alsace-Lorraine or 
ATTE A AE EE L E E E E EE ETE 25,000 
From Mannheim to the Sea, having been transhipped by railroad from Alsace- 
Lorraine or France. oes see cle cece cece iniit o keiid ini is eroii 52,000 
TOTAL. .... EAE E ow A EE E EO E E EE T 1,932,000 


1918. Trafic in transit going to or coming from Switzerland or Italy. The parties agree as to 
the amounts of this traffic but disagree as to its being of interest to France. 


_ From Alsace to the Sea... cece cece cece nent eteeeeene atn 30,000 
From the Sea to Alsace. .s......senuussuoossenesreussesersesossssacaraeo 200,000 
From the Ruhr to Alsace... 0.0... . cee cece cee ee eee terre teeter eeeees 150,000 
From Alsace to the Ruhr..... EAE sie NS wre eviews ah wae 20,000 

TOPAL. oo bok Secu E E EEEE S 400,000 


1918 Traffic in coal and ores between the Ruhr and-France or French colonies by the Rhine and 
the Sea. The parties agree as to the amounts of this traffic but disagree as to its being of 
interest to Francé. 


From the Ruhr to the Sea and thence to French Seaports..... ts Sedeh Sha GR O 644,000 
From French colonies by Sea to Rotterdam, and thence by the Rhine to the 

RUDE. het bairextatiya os Desde ee incr CG nents oa aht nes 1,283,000 

TOTAL... ee see ee ee E AAEE Z... 1,877,000 


Addition to the 1913 Traffic claimed by France but denied by Germany. 
‘Reparation coal from the Rubr to the Sea for movement to French Seaports,.... 2,410,100 
Additional coal from the Ruhr to Alsace for Eastern and Southeastern France 2,000,000 
Additional potash from Alsace to the Sea... 2... cece cence cece edeaes 1,000,000 
Additional oil from the Sea to Alsace......... 0.0.05 eee Re e és 71,100 


MOPS Ad ses aaasse a eiesds e E a hide EN eA n. 5,481,200 
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APPENDIX IT 


TRAFFIC ADOPTED BY THE ARBITRATOR AS THE BASIS FOR HIS DECISION 


TABLE A 
Traffic of Interest to France 























Traffic in Tons 
District 1918 1913 Total 
Transit | Addition 
Traffic Traffic 
From Alsace to the Sea................ 114,000 30,000 | 250,000 394,000 
From the Sea to Alsace............00. 433,000 | 200,000 633,000 
From the Ruhr to Alsace..............- 924,000 | 150,000 | 600,000 | 1,674,000 
From Alsace to the Middle Rhine....... 27,000 27,000 
From the Middle Rhine to Alsace........ 240,000 240,000 
From Alsace to the Ruhr............... 117,000 20,000 137,000 
From the Sea to Mannheim and tranship-| 
ed by -railroad to Alsace-Lorraine or 
NICE A E Where A OE wea 25,000 25,000 
From Mannheim to the Sea, having been 
transhipped by railroad from Alsace-Lor- 
raine or France... ... 0... cece eee 52,000 §2,000 
From the Ruhr to the Sea and thence to 
French Seaports..........00.e0eee eee 644,000 644,000 
From French colonies by Sea to Rotterdam 
and thence by the Rhine to the Ruhr... .} 1,233,000 1,233,000 
TOTA op ARES ENEE ENS 3,809,000 ; 400,000 850,000 5,059,000 
TABLE B 
Other Rhine Traffic 
District Traffic in Tons 
Sea Ruby fhe Woes aseen ates vie hare sare a E A E a A wee ehh ae Raed 9,723,600 
Sea-Middle Rhine... 1.00... ccc cece cece eect eee ee eeet anna 7,574,300 
tea td Rhine (Switzerland not included).............. 00sec eeees 314,100 
RGAE Sea enar ea Gtcaoteia ee wb oo nla ares Bald Sow ea OEE vo wees anes 18,136,700 
Ruhbr-Middle Rhine... 0... cee cece terete ee eeneees 7,851,900 
Ruhr-Upper Rhine (Switzerland not included)..................0005 916,300 
Middle Rhine-Bea. o.oo 552 Sain ciee edie eis dd Owe sles an Era aA 3,712,300 
Middle Rhine..... ate taxa ees tore Sadia sacha a una otek BAW ay oa as Ca els 4,750,000 
Middle Rhine-Rubr... oo... cece cere nett eee eneens 2,467,600 
Middle Rhine-Upper Rhine (Switzerland not included).............. 517,400 
‘Upper Rhine-See afi sake ohana dees ine aco are tcntee aa e A ode aetaie de a avell ele ae wh ae balla es 
Upper Rhine-Ruhr. oc cece eee TAERE DR a ERE. 101,900 
Upper Rhine-Middle Rhine. 6.0... 0... cece eee ec ee cece tee eeeneeteas 278,400 
TOTA ccs ees ts CNet Lied Qa neaay ow aad Standa E RES 51,344,500 
Docal trates 0 naoa SEa Tide aer ewe ak aie a a A E 2,032,000 
Swiss and Luxemburg (traffic on the Rhine)... 0.22... . eee cece ee eee 77,000 
FOTA Eene ra a A a a Werte tk Pd we ee Aaa nek odes 53,453,500 





BOOK REVIEWS AND NOTES * 


Jay’s Treaty: A Study in Commerce and Diplomacy. By Samuel Flagg 
Bemis, Ph.D., Professor of History, Whitman College. New York: The 
MacMillan Co. (Knights of Columbus Historical Series). 1923. pp. xvii, 
388. Index. $3.50. 


This book won the $3,000 prize offered by the Knights of Columbus for the 
best historical monograph by an American scholar. The author is a Har- 
vard graduate and fellow in history. He is a professor in a non-denomi- 
national college. The Knights of Columbus deserve credit for their liberal 
spirit in making this award. The book is admirable. ‘It is a model of thor- 
ough, intelligent research and clear presentation. The author overlooked 
no source material in this country and abroad. 

Let us take the last chapter first. Here is discussed the question whether 
or not a better treaty from the American point of view could have been made. 
In the Grenville papers Bemis finds a paper entitled ‘Project of Heads of 
Proposals to be made to Mr. Jay”, and from this shows that Jay resisted 
successfully Grenville’s effort to put into the treaty a rectification of the 
Northwest boundry line and a provision for freedom of internal trade 
between the two Canadas and the United States. On the other hand . 
Great Britain obtained everything else that was in the project and more - 
besides. Jay succeeded in writing into the treaty the two essential points— 
evacuation of the British posts and indemnification for spoliations; that was 
all. Bemis reaches the conclusion that Jay might have obtained a better 
treaty if he had pushed his main proposals more strongly. He thinks that 
Grenville was an abler diplomatist than Jay. Nevertheless, it was necessary 
to obtain a treaty—any treaty—because a war with England would have 
wrecked the United States. 

Turn now to Chapter 1. “Anglo-American diplomatic history”, says 
Bemis, “from the treaty of independence to the signature of Jay’s Treaty is 
concerned definitely with two factors, the frontier and overseas commerce.” 
It was on the frontier that Great Britain held the posts which she had prom- 
ised to give up; the commerce was with the West Indies and it was ham- 
pered and restricted. The United States was the greatest single foreign 
purchaser of British exports. 

In the middle of the book (Chapters VI-VII), we ledrn how the crisis 
came on the frontier, how the governor of Canada tried to create an Indian 
barrier state between the United States and Canada; of the difficulties 
which General Wayne had with the Canadian authorities after he had con- 


* The JOURNAL assumes no responsibility for the views expressed in signed or unsigned 
book reviews or notes, 
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quered the Indians; of the imminence of war in consequence. In the mean- 
time, the French Revolution broke out (Chapter VII) and the rule of the. 
sea became the acute question, with the doctrine of free-ships make free 
goods on one side, and the right to take enemy goods from neutral ships, 
the rule of 1756, on the other. Out of all these complications came Jay’s 
mission, but the truth is, as Bemis discloses it, that neither Thomas Jefferson, 
nor his successor as Secretary of State, Edmund Randolph, nor the President, 
managed the mission, for the British envoys talked with Alexander Hamilton 
and reported what he said to their government, and John Jay received advice ` 
from Hamiltom which he accepted as instructions. The treaty, says Bemis, 
might aptly be called Hamilton’s Treaty. 
f GAILLARD HUNT. 


War: Its Nature, Cause, and Cure. By G. Lowes Dickinson.‘ New York: ; 


-The Macmillan Co., 1923. pp. 155. $1.50. 
“This study of the problem of war and peace by the brilliant Bogiish author | 


-of The European Anarchy is a deliberate, systematic, and didactic effort 


which challenges our best attention. Mr. Dickinson’s case must be met 
squarely and adequately if we are not willing to plead guilty to a charge of 
criminal folly and indifference. 

` The case presented by the author might be briefly stated thus: War, ren- 


- dered doubly effective by modern Science, will destroy human civilization in 


G 


our time if allowed to persist; it is impossible to regulate the conduct of war, 
for if allowed to persist at all the most extreme methods will be justified or - 
employed without justification; war persists because an indifferent public, 
misled deliberately or instinctively by the press and the historians regarding 
the nature of-war and its inevitability, are easy victims of the politicians who 
play upon the common emotions to produce war for the purpose of keeping 
themselves in office and accomplishing certain other objects such as national 
expansion and private profits; it can only be abolished by the alteration of . 
current national policies of territorial expansion and colonial monopoly, by 
the establishment of “a League of Nations. . . having real power to de- 
termine all issues between its members” (p. 112), and by the abolition of 
national armaments, the existence of which produces war in the presence of 
all the other factors in the international situation. 

In the course of his argument the author adopts one or two positions which 


_ seem to the reviewer unsound. Among them is the position already men- ` 


tioned, namely, that-war cannot be regulated (pp. 14-18). Students of the 
history of intérnational law will not be able to accept such a “logical” but 
unhistorical conclusion. At the same time we would all agree that regula- 


_ tion is desirable only so long as abolition is not attained. 


Not all of us would agree that abolition is to be desired above all other 


things. The author holds that international war is the worst possible evil 
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for-men and nations (pp. 44-46, 118). There are no issues of right and wrong 
+ Involved in the causes for war or in the terms of peace (“nor in any treaty of 
peace ever framed,” p. 103). Most of us will not be able to agree with this, 
from our own view of the nature of international questions. Moreover, if 


this were true how could such questions be “determined” on their merits by ` 


the League, as the author demands, in order to avoid war? Most of us will 
insist that life, even international life, is a rational thing; that there is such a 
thing as international justice; that war is preferable to accepting injustice on 

` any considerable scale; that wholesale destruction were preferable to ir- 
rational and unjust existence. 

The presence of these two errors in Mr. Dickinson’s case is regrettable not 
out of considerations of pure theory alone but because they are unnecessary 
obstaclés to the peace program. We will all agree that abolition would be 
preferable to regulation if methods of settling international disputes on their 
merits can be secured. To demand peace at any. price and despise the regu- 


lation of war is to forfeit a half good even while the whole good cannot be: 


obtained. It is to insult many intelligent and sincere friends of péace, past 
and present. It is to rouse the opposition of those persons who if they had 
to choose between peace and justice would choose the latter, but who feel, 


many of them, that the two are not incompatible. And these penon; are. 


usually in positions of power-and infiuence. : 


Another fallacy seems to be involved in the treatment given to the ques- 


tion of national expansion and national integrity. The author holds that 
only- national expansion is and has been sought by all nations at all times. 


At the same time he holds that “the maintenance of their territory and their E 


power” by the states must mean war (pp. 112-113). We wóuld all agree 
. that constant efforts at expansion would mean war and would create unsolv- 


able international difficulties. But we would insist that few states—if any— _ 


harbor expansionist programs today. -And we would insist that mainte- 
nancé of existing integrity is an indispensable principle of stabilization and 
peace. 

These matters aside, one must sympathize heartily with the author’s pic- 
ture of the danger of the destruction of civilization by modern war, the prob- 
ability of war in the presence of huge armaments, the motives of politicians, 
and the activity of human passions and the inactivity of human intellects. 
War will persist just so long as the negligent public fails to compel the politi- 

- cians and statesmen to invent and establish some machinery for settling 
international disputes by mediation, conference, agreement, and adjudi- 
cation, or prevents that action by the exercise of atavistic ‘feelings of nation- 

. alistic pugnacity. ; 

Pirman B. POTTER. 
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Traité de droit international public. By Paul Fauchille. Tome I, première 
partie, Paix. Paris: Librarie Arthur Rousseau. 1922. pp. xii, 1058. . 
35 francs. 


This Traité, it is now announced, is to appear in three parts of approxi- 
mately equal size. The third part, dealing with war and neutrality, was pub- 
lished more than a year ago. In reviewing it, this Journau for October, 
1922, explained the relation between M. Bonfils’ Manuel and M. Fauchille’s 
Traité, and gave details justifying the new title. The first part, dealing with 
about one half of the topics as to peace, makes the justification for the new 
title still more clear. In this part the amendments and additions show that 
the contributions by M. Fauchille cover more than three-fourths of the 
pages. . 
Adequate attention is given to new subjects. There is discussion of the 
question whether there is in any fair sense an American international law, 
as distinguished from the international law of the world in general. There 
is also discussion of the treaties flowing from the World War, including such 
topics as the League of Nations and mandates. Other passages deal with 
the question whether nationalities, even though not organized as states, 
should be considered as international persons. Still other passages treat of 
the relation of British colonies to the British Empire and to other countries. 
Other discussions that are wholly or chiefly new include the Irish Free State, 
protectorates, apportionment of public debts when states are dismembered, 
. international attempts to promote morality and health, protection of minor- 
ities, the rights of immigration, and the rights of resident aliens and of foreign 
corporations. 

There are some instances where the Traité appears to be open to adverse 
criticism. Thus, the discussion of the Monroe Doctrine, though elaborate 
and annotated with many citations, does not perceive that nothing but the 
doctrine laid down by Monroe can be properly called the Monroe Doctrine 
(pp. 591-655, 35-36, 177). On the contrary, it adopts, it would seem, the 
conception that from time to time the Monroe Doctrine has changed, and, 
in short, that under the appellation of the Monroe Doctrine must be 
included almost all of the declarations or acts of the United States as to 
the western hemisphere—an inaccurate conception often made the subject of 
comment by American authors and statesmen. Also, there is retained from 
the first edition of Bonfils’ Manuel an unfortunate misconception regarding 
extradition; for, while it is carefully pointed out that in France and in some 
other countries the procedure granting extradition is administrative and 
secret, and that in the British Empire and the United States the procedure 
includes as an important element action by the judiciary, the text wrongly 
attributes the British and American procedure to lack of respect for the 
courts of other countries (pp. 1035-1038)—-whereas the true explanation is 
found in the British and American constitutional theory that executive 
power, especially as regards liberty of the person, must be restricted, and 
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that hence no citizen should be sent out of the country without having some 
semblance of a day in court. These two criticisms upon the Traité may 
well serve as instances of the fact that no author, however learned and con- 
scientious, can be expected to absorb perfectly the theory, whether interna- 
tional or constitutional, of any country other than his own. 

EuGENE WAMBAUGH. 


Bismark’s Diplomacy at its Zenith. By Joseph Vincent Fuller. Cambridge: 
_ Harvard University Press, 1922. pp. xii, 325. $3.75. 


This volume is number XXVI of the Harvard Historical Studies, and is 
well worthy of a place in this valuable series of monographs. The author is 
Assistant Professor in the University of Wisconsin, and a man well equipped, 
both by his knowledge of modern languages and his wide acquaintance with 
the history and documents of the period covered in this work, to produce a 
noteworthy contribution. He begins his narrative with the interview be- 
tween the Austrian and Russian Emperors at Kremsier, on August 25, 1885, 
and brings it to a close with Bismark’s famous speech, in the Reichstag, on 
February 6, 1888. The first chapter, entitled ‘Bismark’s Diplomacy after 
1871”, is an introduction to the general historical narrative of the book. 
Unfortunately, however, it fails to measure up to its title in the sense that it 
is not a summary of Bismark’s diplomatie activities from 1871 to 1885. It 
merely indicates what were the main planks of his foreign policy during that 
period, laying a good deal of emphasis on the reasons why Bismark preferred 
an approchement with Russia to one with Great Britain. Yet the chapter 
might have been of greater value and interest, if the author had given us a 
brief but clear account of how the German Chancellor brought about the 
League of the Three Emperors, the union with Austria, and the Triple Alli- 
ance, 

The main narrative is chiefly a discussion of Bismark’s policy in Near 
Eastern affairs, and of the way he manipulated Russo-German and Austro- 
German relations to strengthen the position of the German Empire, and to 
enable his country to play the dominant rôle in continental politics. His 
efforts are carefully elaborated through nine chapterson: ‘The Unification 
of Bulgaria”, ‘The Abdication of Prince Alexander’, ‘“Bismark’s East- 
ern Policy’, “The Powers and Bulgaria”, “The Triple Alliance and 
England”, “The Reinsurance Treaty”, “Ferdinand of Coburg”, “Bismark 
and Alexander IIT’, and “The Triple Entente in December (1887)”. Only 
two short chapters are given to the Franco-German relations during this | 
period: ‘Bismark and France” and “The Schnaebele Incident”. And the 
last chapter of the volume is devoted to a summary of “The Fruits of 
Bismark’s Diplomacy”. 

The period covered is, as the author points out, “marked by two great up- 
heavals in the domain of the Eastern Question and by almost continuously 
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strained relations between Russia and Austria. It witnessed two serious 
crises in the relations between Germany and France, both occurring in the 
year 1887. In the course of the same year, there weré concluded no less than 
four secret diplomatic agreements involving Germany directly or indirectly. 
No period is more illustrative of the principles and methods of Bismark’s’ ` 
diplomacy: none since 1871 is more significant for Germany’s later history.” 
Yet it is easy to overestimate the importance of this epoch. And one 
wonders if the study would not have been of more value if it had been 
extended to include the period from 1878 to 1885 and the years 1885 to 1890, 
or if the writer had given us a continuous narrative of Bismark’s dooa. 
- activitiés—particularly relating to his Near Eastern policy and his program 
of alliances—from the Congress of Berlin in 1878 till his resignation. In 
this way, practically the whole diplomatic drama of the old Chancellor’s 
public life might have been skillfully portrayed before us, instead of a profile 
of its appearance “at his Zenith”. i 
~ _Theaim of the author is twofold: a desire to make a contribution that will 
“lead to a better understanding of the decisive influence of Germany’s great 
statesman in shaping the course of history,” and a wish to demonstrate that 
Bismark’s diplomacy “contained no priceless and unique key to imperial 
Germany’s future”, but rather “all the causes of his country’s downfall.” 
On the whole, Professor Fuller has produced a convincing document; but. 
future historians are likely to dispute his statement that Bismark’s diplomacy 
contained “all the causes of his country’s downfall.” There were a 
number of other influences, besides the diplomacy of the great Chancellor, 
which contributed materially to the downfall of the German Empire; and it 
would be very difficult to prove that’ Bismark’s mistakes destroyed the Em- 
pire he himself had created with so much effort and skill. However, his 
diplomacy did contain certain fallacious doctrines and malevolent practices 
that proved to be important contributing causes to the ultimate ruin of the 
German imperial state. 
` Two or three of these are worthy of notice, eau their international 
significance cannot be dinged into the ears of the statesmen of today too 
often or too insistently, and because the future peace of the world depends 
very largely upon the ability of its diplomats to steer clear of these treacher- 
ous rocks in-all future international relations. 

In the first place, the work of Germany’s famous Chancellor demonstrates 
clearly the folly of the attempt by any one person, or nation, to create a new 
international polity based entirely upon his, or his own state’s, power and 
interests. This has been tried by Alexander the Great, by Charlemagne, by 

” Louis XIV, by Napoleon, by Metternich, and—in recent years—by President 
Wilson, with lamentable results, while the world has paid the penalty, and 
national progress and international life suffered from the experiment. And 
the creation of Bismark with its new set of alliances, its checks and balance, 

. its leagues and counter-leagues, and its secret diplomacy, was not needed to 
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prove the fallacy of such a easel For no international polity will ever live 
and prosper that is not conceived in the interest of mankind in general, and . 
that is not based on the universal cooperation of the states of the world. 

In the second place, vital international problems can never be solved by 
treating them as matters of little importance, as long as they do not effect the 
interests of one or more of the great Powers. And sores on the body politic 
of the world can never be healed until the leading states study intelligently 
the causes and remedies of such ills, and until these same states assume the 
responsibility for applying the remedy to the-disease. At the Congress of 
Berlin in 1878, Bismark remarked to the Ottoman representative: “The 
Turkish question only interests Europe through its effects upon the relations 
of the great Powers among themselves.” And his attitude towards the Near 
Eastern Question—so vital to Europe in its bearings—continued the same 
through twelve long years, as is well shown in the volume under review. . 
Witness his words to Prince Alexander, on May 12, 1884: “Germany has no 
interest in Bulgaria: our interest is peace with Russia. ” And again, to 
Reuss, German Ambassador at Vienna, on December 7, 1885, concerning the 
operations of the Bulgarian army in Servia, he saw no reason for Austrian 
intervention, even though the Bulgarians pushed on to Belgrade, “since the 
‘final outcome of the situation depends not on the Bulgarian successes, but on: 
the.decisions of the Powers.” On the other hand, if Germany, Russia, 
Austria and Great Britain had honestly cooperated in an effort to adjust the 
situation in the Near East so as to protect the rights and interests of all the 
interested peoples, between 1878 and 1890, there would have been no Balkan 
question, no Turkish problem, and no great European war in 1914. 

In the third place, Bismark’s apparently successful use of deceptive, 
secret diplomacy, because of its evil effects upon the morals of the German 
nation and on European diplomacy in general, and because of the disasters 
that followed in its train, has proved conclusively the inefficacy of such 
methods to achieve any substantial results. The doctrine that the suprem- 
_acy of the German Empire in Europe was the chief aim of German nation- 
` alism, together with the axim that “the end justifies the means” ‘and the 
boast of Bismark that “We Germans fear God, but nothing else in the 
world” ,—insisted upon throughout the administration of the old Chancellor . 
and paraded so persistently before the German people by his successors 
—so perverted the political thought and ideals of the German nation that a 
conflict sooner or later with the forces of democracy in Europe was rendered 
inevitable. And, even now, peace and prosperity will not come to Europe 
-till the distrust and hatred engendered by the old system of secret diplomacy 
have been extirpated, and a new- standard of public morality and interna- ` 
tional confidence-established, which is based on the recognized maxim that 
the welfare of each state is wrapped up in the welfare of all, and on the 
practice of reciprocity and fair dealing in all international relations. 

Professor Fuller’s volume should be read by all those who desire to under- 
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stand Bismark’s diplomacy, and the diplomatic activities which preceded 
the Great War. And it well deserves a place in every library that deals with 
Modern. European, German and Near Eastern history. The letters ex- 
changed between Bismark and the Marquis of Salisbury, in November, 1887, 
are reprinted in the Appendix; and there is an excellent Bibliography cover- 
ing twelve pages, at the end of the book, that will be very helpful to students. 
The volume is well written, and exceptionally free from the minor errors and 
oversights so common in modern historical writings. There is, however, a 
curious omission in the “years” in giving the dates of important events, in 
a number of instances, that will prove a little confusing to many readers. 
And the book, in spite of the clearness and smoothness of its diction, is 
difficult to read. This is due, doubtless, to the fact that the narrative is not 
always continuous, but slips around from topic to topic, and to the minute- 
ness with which the author describes every diplomatic move and the at- 
tendant correspondence. 
Norman Dwieut HARRIS. 


The Elementary Principles of Modern Government. By Lucius Hudson Holt. 
New York: Macmillan Co., 1928. pp. xii—576. Index. 


This book, written by the Professor of Government and History at West 
Point, who is also a Colonel in the United States Army, is in large measure a 
revision ofthe author’s previous work, An Introduction to the Study of Govern- 
ment. It contains the usual chapters on the legislative, the executive, the 
judiciary, the electorate, local government, government of dependencies, 
etc., and in an appendix the fundamental laws of France, Germany, Japan, 
Russia, Irish Free State, and the United States. An outstanding feature of 


i the book is the inclusion of statistics and illustrative citations at the end of 


each chapter. Among these are the Platt Amendment, the Overman Act of 
1918, extracts from the Statute of the Permanent Court of International 
Justice, the Interstate Commerce Act, the Sherman Anti-Trust Act, and 
statistics showing the injustice of election by majorities. 

The student of international law will be more especially interested in the 
pages on “International Courts” in Chapter VI, and also in Chapter XI, on 
“ Military Government”, although the reviewer believes that neither of these 
is strictly demanded by the title of the book. The former, if included, might 
find a more appropriate place under a separate chapter on “International 
Organization”. The latter, which deals chiefly with the rules of war re- 
garding hostile occupation, was probably included because of the author's 
official connections. 

While the volume is therefore unique in several particulars, the lack of 
references to other works on the same subject detracts somewhat from its 
usefulness. As “an introductory text to any study of any particular gov- 
ernment”, the reviewer much prefers W. F. Willoughby’s An Introduction 


` 
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to the Study of the Government of Modern States for logical presentation, and 
Raymond G. Gettell’s Introduction to. Political Science for elementary ` 
serviceability. ; i 

- Hersert F. Wricst. 


Recollections of a Foreign Minister: Memoirs of Alexander Iswolsky. Trans- | 
lated by Charles Louis Seeger. Garden SAA N. y: Doubleday, Beye & 
Co.. 1921. pp. xv, 303. $2.50. 


The publishers of these Memoirs deserve the dis of all students of dip- 
lomatic history. Like a companion volume from the same press, on “The In- 
side Story of Austro-German Intrigue” in which Messrs. Goricar and Lyman 
Beecher Stowe focus some important side lights of personal experience on 


` events that remain, and probably will continue to remain, darkly mysteri- 
ous, Iswolsky’s book is often illuminating. Frankly subjective in many of 


its versions of much discussed events, the fact that its writer was the Tsar’s 
Minister of Foreign Affairs from 1906 to 1910, is in itself sufficient warrant 


for an attempt at “setting right” accepted traditions according to the au- 


thor’s own views. To have guided the policy of the Russian Foreign Office . 
during the days when Aerenthal was annexing Bosnia-Herzegovina in de- 
fiance of the status quo agreement of 1897, is, in no mean measure a “title to 


. the writing’ of “history.” 


It is unfortunate that M. Toiy does not’ dwell more at length upon the 
important everits of this period when the diplomatists of Europe were fum- 


` bling with the lock of the Pandora’s box of 1914. Instead, he begins by an 


apologetic treatment of the curious “Treaty of Bjorkoe” (which William 
tactlessly imposed upon the late Tsar during a yachting party in 1905). He 


~ then embarks upon a long discussion of Russian internal affairs, notably 


the faults and shortcomings of thefirst Duma. Had M. Iswolsky lived to 
see the present régime governing his -country, he would doubtless have . 
spared himself some of the obviously labored efforts to appear “ liberal ” that 
sometimes retard the flow’ of his ingenuous narrative. 

Disconnected, and unsatisfactory as a history of his time, the Memoirs of 
M. Iswolsky are none the less valuable, on account of vivid appreciations of 
his contemporaries, notably of Stolypine and de Witte. A curiously Russian 
treatment is accorded to the latter’s character, a system of mingled praise and 
blame that leaves no real doubt respecting the author’s lack of sympathy 
for his colleague. There is apparent, however, a reluctant avowal that the 
former “Strong Man” was the one political figure conceivably capable of 
stemming the tide of chaos that followed the first Russian defeats of 1914. 
The mysterious death of Baron de Witte (as I noted during my own stay in 
Petrograd in 1917) was considered one of the most fatal and untimely’ 
events of Russian history by some of the best informed among the foreign ~ 
diplomats then stationed in Petrograd. In spite of failing physical forces, 
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and the ravages of disease upon his giant frame, de Witte’s will power and 
relentless driving energy remained intact until his disappearance from the 
scene. Although M. Iswolsky finds much to criticize in the book which Dr. 
Dillon has written to eulogize the former Minister of Finance, he practically 
adopts that author’s verdict, that if de Witte had survived he would have 
become the inevitable leader of a reorganized Russia. The fact that he was 
almost equally well disliked by the Tsar and M. Rodzianko would hardly 
have prevented him from exercising his decisive talents in the days of 
Russia’s dilemma. It might even have simplified his task. 
W. P. Cresson. 


Russia’s Foreign Relations During the Last Half Century. By Baron 
§. A. Korff. New York: The Macmillan Co., 1922. pp. 227. $2.25. 


Baron Sergius A. Korff was quite right in his hesitation to permit the 
Institute of Politics at Williamstown, Mass., to print his series of popular 
lectures on Russia’s foreign relations during the last half century. In their 
present form, the essays, devoted to a few selected countries, are extremely 
brief, almost fugitive in character. The subject deserves a thoroughgoing 
_ treatment. Meantime, the English reader is under obligation to Professor 
Korff for his concise and very readable chapters. 

The central note of the book is found in the sections depicting how much 
Russia’s fate hung on the personal whims of men in power from the Tsar 
down. ‘We might instance the strong feelings of dislike of Alexander III 
towards Republican France. . . the stubborn lack of understanding of 
Japan by Nicholas II. . . . Take for example Prince Lobanoff and 
Count Muraviev with their limited intellects and their crass ignorance in 
some matters (especially the Far East); or Count Lamsdorff, the typical 
bureaucrat, with a splendid French style and no knowledge of Russian. 

.’ (pp. 2-8). It is the bureaucracy which provoked the war with 
Japan, and it did not lift a finger to prepare for it. On the one hand were 
Imperial investments for profit; on the other, the Tsar’s absolute contempt 
of Japan and his conviction that he, the Lord’s anointed, could do no 
wrong. “A little war will help us very much”, was the advice of social 
physicians like Plehve alarmed at the rising tide of social discontent. 

The chief interest in the book centers about Russia’s relations with France, 
Germany, and England since the Berlin Congress of 1878, and the gradual 
development of friendship between France and Russia, which was the 
prelude to the victory of the Allies against Germany. Space not permitting 
_ him to go far afield, the author summarily concludes that the fates were kind 
in definitely binding up Russia with the West, notwithstanding tsarist hatred - 
of republicanism, the traditional mutual dislike that existed between Eng- 
land and Russia, and the strong inclination of Russian reactionaries in favor 
of an alliance with Berlin as the necessary support of a weakening autocracy 
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at home. Alexander II began with a, gee: cea dislike of France and 

her institutions, but the foreign and commercial policies of Germany grad- 
ually won him over to.an understanding with France, which finally culmi- 
nated in the Alliance of 1895. 

The motives behind the Alliance ate significant for those wni to under- 
stand Franco-Russian relations at présent. France paid a heavy price for 
the Tsar’s promise of cooperation-against a possible German attack. First, 
to win Russia’s official friendship; France began to persecute Russian revo- 
lutionaries and political exiles within her borders, which seriously hurt her 


prestige with the educated classes of Russia. ‘Bepondly: Russia’s alliance was ` f 


purchased with financial loans. ‘At. home the French Government assured 
` the people, who were merely looking for a safe investment of their savings, 
of.security by government guarantees. Loans were-floated-even after the `` 
` Japanese war and the revolutionary movement of 1905, when it became 
clear that Russia could not give the aid which France was expecting of her 
against Germany. The greatest loan came in 1906, saving tsarisni-from cer- 
. tain defeat, and giving it a new lease‘of life. The strongest liberal party of 
_ Russia opposed the loan, and, when opposition seemed vain, it sent a delega- 
tion to France in order to ask that definite constitutional conditions and 
guarantees be attached to the. loan. The mission was 4 failure, and autoc- 
‘racy was saved with the savings of the thrifty Ereneh, against the opposition 
of all liberal opinion in Russia. 
Professor Korff believes that in the future Russia’ 8 frein policy will not 
- þe complex. Her seli-sufficency in resources, her needs of internal develop- 
ment, and absence of colonial possessions, tend to make Russia “well sat- 
isfied with what she has, as long as shë retains her free connections with the 
outside world”, especially if the warm seas are open to her (p. 189). The 
- reviewer is inclined to doubt the author’s easy faith. Self-sufficiency in 
natural resources and need of internal development existed in pre-war 
days, but the facts did not make Russia’s foreign relations simple. Her - 
‘great need of foreign capital complicated her relations with France, and 
her economic insufficiency was a power of no small influence in relations 
with Germany. Russia’s need of capital and credit are even greater today 
than in oe or 1906, and her insufficiency more manifest and unmistakable. 
Evernt M. KAYDEN. 


l Abrogation de la Neutralité de la Belgique, ses Causes et ses Effets. By 
André Roussel le Roy. Paris: Les Presses Universitaires de France. | 
- 1928. pp. 222. fr. 10. . 


Belgian neutrality offers an interest singularly varied in its characteristics 
since it touches international relations in the-field of politics, economies, and 
~ the law of nations, and claims in each one of these a wide and picturesque 
historical background. - 
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In bis well-conceived and carefully executed little work M. le Roy has 
given us a brief but illuminating account of his many-sided subject. At the 
outset we find a comprehensive sketch of genéral principles applicable to 
neutralization, and this is followed by a clear outline of the various treaty 
adjustments intended to assure Belgium’s peculiar status by throwing 
around it the most positive restrictions known to international law. 

In approaching any study of these treaty adjustments it is not to be 
forgotten that during a long period prior to the Napoleonic Wars European 
diplomacy had been zealously directed toward finding in Belgium a wide- 


lying district capable of utilization as a protection to northwestern Europe- 


against threatened inroads of French and Spanish ambitions. It was this 
motive which found expression in the celebrated barrier treaty permitting 
the equipment and support by the Dutch Government—that is to say, the 
seven northerly provinces of the Low Countries—of a long line of fortresses 
on the southerly side of the Belgie provinces. To the thought of more. 
modern times neutralization under international conventions appeared to 


_ offer a more reasonable solution of the situation; at the present moment. 


international thought is inclined toward development through the League 


_ of Nations of a world-spirit which may be confidently presumed to promote 


a more secure defense than barrier fortresses or concerted action of leading 
Powers could be hoped to supply. 

M. le Roy prefaces his book with a pibiloganhy 4 in which, however, we 
note the omission of such works as Great Treaties of the Nineteenth Century 
by Oakes & Mowat, The Netherlands (in Peace Handbooks issued by the 
Historical Section of the British Foreign Office), Kaeckenbeek’s International 
Rivers, Oglivie’s International Waterways, Mowat’s History of European. 
Diplomacy, Phillimore’s Three Centuries of Treaties of Peace, Sanger & 
Norton’s England’s Guarantee to Belgium and Luxemburg, ete., etc.; nor do 
we find any mention of the valuable discussions by members of the Grotius. 


+: Society of London which contain contributions of great practical value. 


M. le Roy, however, has annexed copies of the more important treaties. 
touching neutralization, and this feature of the work is most useful. 

The outbreak of war in August, 1914, found Belgium’s external relations 
governed by a series of conventions concluded in 1839. The country itself ` 
forms part of the vast Burgundian inheritance which devolved upon Mary,. 
daughter of Charles the Bold, upon the death of that picturesque monarch 
in 1477. Mary’s subsequent marriage to the Emperor Maximilian thus 
brought an extensive territorial addition to the Hapsburg Crown. The later 
division between Austria and Spain and the failure of direct héirs in the Bur- 
gundian line, together with the achievement of independence by the seven, 
northerly Netherland provinces in 1579, left (1633) the Belgic country to. 


‘Spain; in 1713, however, these districts were assigned by the Peace of Utrecht 


to Austria under the designation of the Austrian Netherlands and were gov- 


_erned as Crown provinces until the French Revolution. The long lack of an 


independent political organization in the southern Netherlands must be held 
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responsible for the unfortunate inheritance seen in the forcible closing to gen- . 
eral commercial navigation on the part of Holland (in 1648) of the river 
Scheldt (Escaut) which was carried out and maintained ‘by the Dutch Gov- 
ernment as a discrimination against Antwerp in favor of Dutch ports. This 
arbitrary attitude bequeathed a most serious practical problem to modern 
days. f 

The Congress of Vienna attempted the adjustment of the Dutch and 
Flemish questions by the creation of a single monarchy to be given to William, 
Duke of Orange-Nassau, to comprise Holland, Belgium and the ancient 
duchy of Limburg, together with the bishopric of Liège and part of Luxem- ` 
burg, the easterly portion of which was to be organized as a grand duchy with 
William as its titular sovereign (Grand Duke), thus bringing the Netherlands 
and Luxemburg into a royal personal union.. At the same time (1815) it was 
determined that the Scheldt should share in the liberation of all European 
international rivers from the trammels of oppressive regulation or closure 
characteristic of earlier days. The Scheldt, it will be-remembered, is a truly 
international stream; rising in France, through whose territory it takes a , 
course for nearly seventy miles, it traverses Belgium and finds its way ulti- 
mately to the North Sea through some forty miles of Dutch (Zeeland) terri-' - 
tory. While manifestly of little value to Holland, the river is of the greatest 
consequence to Antwerp‘and the Belgian country. -It should be as free as 
. the Rhine. 

The Kingdom of the Netherlands bi as a result of the E TET l 
movement communicated from Paris to Antwerp in ‘1830; the five leading 
Powers met in conference at London in the following winter, and in a series of 
numerous protocols, more than fifty in all, eventually succeeded in effecting 
a treaty adjustment between the Dutch Government at The Hague and the 
. government of the Revolution at Antwerp, where Leopold of Saxe-Coburg 
was received as King, leaving the Netherlands proper to William I, together 
with the grand duchy of Luxemburg. : 

On June 26, 1831, Protocol No. 26 of the London Gtr was issued,, 
containing carefully elaborated preliminaries of peace. These preliminaries 
~ undertook to outline new territorial limits,—Limburg was to be divided be- 
tween Holland and Belgium, this latter country obtaining also the westerly 
portion of Luxemburg. The Protocol, moreover, in Article 9 declares: ‘‘ Bel- 
gium within the limits shown in these preliminaries shall constitute a perma- 
nently neutral state; the five Powers, without undertaking the regulation of 
Belgium’s internal affairs, guarantee to it this permanent neutrality as well 
as the integrity and inviolability of its territory”. 

On November 15, 1831, the five Powers (Austria, Prussia, Russia, France 
and Great Britain) signed a treaty at London in twenty-five articles, the 
peace preliminaries having contained eighteen articles. Article 7-of the 
treaty reads: “Belgium within the limits indicated in articles one, two and 
four shall form an independent and permanently neutral state. It shall be 
required to observe this same neutrality toward: all other states”; and 
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Article 25 declares: “The courts of Austria, France, Great Britain, Russia 


and Prussia guarantee to His Majesty, the King of the Belgians, the execu- 


tion of all-of the preceding articles.” 
The government at the Hague, however, declined to conclude lasting 
peace on these proposed conditions, nor was it until a vigorous display of 


force on the part of France and Great Britain that Holland, in the spring 


of 1889, finally assented. -On April 19 of this year, the five Powers, accord- 
ingly, signed treaties with Belgium and with Holland and these two latter 
Powers with one another. Article 7 of these treaties reproduces textually 
‘Article 7 above cited from the treaty of November 15, 1831. At the 
same time the Germanic Confederation signed a formal treaty agreeing to 
articles from one to seven of the identic treaty between the five Powers and 
Holland. Eastern Luxemburg remained with the Confederation under the 
sovereign of Holland as Grand Duke. 

Touching the much discussed question of guaranty, it may be said briefly 
that the Vienna Congress, when establishing Swiss neutrality in 1815, 
recognized Switzerland’s permanent neutralization and guaranteed its terri- 
torial integrity and inviolability. The treaties concerning Belgium in 1839, if 
read in the light of the earlier protocols of the London Conference, guarantee 
Belgium’s neutrality and independence. In the latter case of Luxemburg 
(1867) the international guaranty is of neutrality only. The attempt in 
various quarters to draw a distinction between individual and collective 
guaranty, in so far as the latter may not be held to justify or require action 
by an individual guarantor, apart from the collective contract, is clearly 
without merit in jurisprudence or political morality. Thus the Swiss, 
Belgian, and Luxemburgian contracts are practically identical in political 
force. With respect to the river Scheldt, opened to commerce under the 
1839 treaties and still subject to these, it should be added, that it is difficult 
or perhaps impossible to support, in contractual jurisprudence, Holland’s 
closure of the river in 1914, thus shutting out the approach of British war- 
ships destined to defend Belgium’s violated neutrality. The Versailles 
Treaty of June 28, 1919, calls upon Germany to recognize the abrogation of 
the treaties of 1839 in so far as their features of neutrality and territorial 
limits are inconsistent with present-day conditions. Belgium’s protection 
or subjection through neutralization is clearly unsuited to new world condi- 
tions now arising and is as outworn an institution as are the barrier for- 
tresses already mentioned, which in the days of the Spanish Succession War 
menaced all military approach to the lower countries from the south. The 
vital aspects of Belgian neutrality are eloquently summarized by M. le Roy 
(pages 138-139): l 


Malgré les solennels traités de neutralité, la Belgique avait été envahie, 
foulée aux pieds, pillée, tourmentée, meurtrie par un ennemi brutal, 
` furiéux de la résistance que les Belges lui avaient opposée et oubliant 
justement que les traités faisaient un devoir aux Belges de se défendre. 
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Le pacte de neutralité avait été méconnu et violé; il n’avait pas pro- 
tégé la Belgique contre une dure occupation militaire que s'était pro- 
longée pendant cinquante-deux mois. Dès lors à quoi servait ce pacte 
et pourquoi conserver plus longtemps cette neutralité? 

Après avoir constaté l’inefficacité de la neutralité en face des périls 
extérieurs, l’opinion belge songeait aussi aux multiples inconvénients 
que présentait la neutralité au point de vue du développement politique 
et économique de la Belgique. La neutralité perpétuelle imposée à la 
Belgique en 1831 était évidemment une servitude autant qu’une sécu- 
rité. Or les événements venaient de démontrer qu’elle n’était plus une 
pours Son caractère de servitude apparaissait ainsi‘avec plus de 

orce. 

La Belgique de 1914 n’était d’ailleurs plus la Belgique de 1831. Sa 
population avait doublé en quatre-vingts ans; son industrie avait dé- 
cuplé et la fortune du pays avait suivi la même progression. Par le 
rayonnement de son activité économique, le peuple belge dépassait 
largement le cadre étroit de sa petite patrie. En Afrique aussi, il 
s'était taillé un vaste Empire. Mais quelles difficultés n’avait-il pas 
éprouvées au point de vue international pour réaliser la réunion à la Bel- 
gique du beau domaine colonial fondé par Léopold II au Congo! La 
neutralité belge n’avait-elle pas failli empécher la Belgique de devenir 
une métropole coloniale? 


The unpretending yet valuable work under review will be found useful to 
all who seek a brief and reliable statement of Belgium’s international 
difficulties, which are yet far from a practical or permanent solution. 

Gorpon E. SHERMAN. 


Russia Today and Tomorrow. By Paul N. Miliukov. New York: The 
Macmillan Co., 1922. pp. x,392. $2.25. 


Properly speaking, Mr. Paul N. Miliukov’s book on Russia Today and 
Tomorrow is about a Russia which no longer exists. The author writes from 
the viewpoint of a one-time leader of the Constitutional Democratic Party, 
who from the start admits that its faith and ideals had no following in the 
masses of peasants and workers, and no foundation in public opinion. The 
party, he affirms, heard their revolutionary cry of “peace, land, and bread,” 
but did not understand or heed. The handful of party liberals believed that 
the revolution was achieved when the Tsar capitulated, and that all that 
remained was to continue the war as its aims were understood by the old 
bureaucracy. Misunderstanding of the people brought about the downfall 
of the first liberal government, and it also explains why the liberals supported 
“white” intervention, in which the masses saw the revival of monarchy and 
lJandlordism. 

With this fundamental admission, the author takes up his cudgels against 
Soviet Russia. The major part of the book, originally a series of eight lec- 
tures on Russia, of today delivered at the Lowell Institute of Boston, in 
October and November, 1921, is concerned with the destructive effects of 


824 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Bolshevik rule. The constructive forces of the revolution, -in which the 
author professes to believe, are curiously disregarded, except for repeated 
expressions of faith in the génius of the Russian people to work out their 
salvation—-when Bolshevism falls. The chapter called “ Russia Tomorrow” 
fails-to deal with the reconstructive policies of the present government, 
following the inauguration of the “‘new economic policy” early in 1921; nor 
does the author examine the constructive work of the Soviet régime, such as 
it was, against the background of the revolutionary upheaval, intervention, 
and war. A fugitive essay on Russia’s contribution to the world’s civiliza- 
tion, by way of reenforcing the author’s belief in Russia’s ultimate salvation, 
completes the volume. 
Mr. Miliukov writes bitterly and angrily about the Bolshevik leaders. 
His counts against them are many, beginning with their original crime of . 
coming into power by promises of “peace to the army, land to the peasants, 
control of factories to the workers”, and ending with the famine, the direct , 
` result of their deliberate policy of economic exhaustion. The author’s aim 
is to warn the credulous against Bolshevik theories and concessions, with 
their inner sedition to statehood, law, well-being, and democracy, and in’ 
doing so, he falls into a number of inconsistencies. He upholds the revolu- 
tionary ideals and strivings of the. masses, to which his own party turned 
a deaf ear, but he also denounces the communist party because it actually — 
tried to carry out a popular program. He sees in Lenin a truculent paid 
agent of the Kaiser, repeats ‘the myth of German gold, and the old-time. 
yarn about German and Austrian prisoners in Russia armed by Lenin in 
order to insure a victory for Germany. And Trotsky, it is stated, forced 
Ukraine to make a separate peace at Brest-Litovsk. The story of a 
Bolshevik-German alliance has no foundation in fact, and it would take 
something more than personal opinion and accusations to convince the 
student of history of the truth of this “accomplished fact” (p. 131), which, 
by the way, is disproved by the consequent German invasion, and was later 
given up asa fiction by an Anglo-American military investigation. It is also 
overlooked that the separate peace was with a “White” Ukrainian govern- - 


; ment, and that the defection of Ukraine put an end to the communist idea _. 


of a united “Red” Russia appealing to the German masses over the heads 
of their constituted authorities to cease fighting the battles of imperialism. 
` The author’s historical inconsistency finds futher proof in his many pages 
describing the German attempt to build up a reactionary bulwark against 
Lenin and Trotsky in Ukraine and the Baltic provinces. He writes (p. 145): 
“A kind of matter-of-fact military cooperation against the Bolsheviks - 
~ existed between the Germanis, Skoropadsky, Krasnov, and Alexeiev-Denikin. 
I personally tried to transform it into a systematic common offensive.” It 
would be difficult to convict the communists both of a. Bolshevik-German 
_ orientation and the necessity to withstand a Germany which was building up 
anti-Bolshevik forces on Russian soil. . The author registers his disappoint- 
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ment of bis failure to apa the “White” opposition- camps into a com- 
mon offensive, and he quite justly places the principal blame on the tsarist 
elements-behind the “democratic” movements which the population feared . 
more than they feared.the dictatorship of Lenin. . But if, as the author main- : 
tains, foreign intervention by a Germany allied with “reactionary” forces 
was bad, by what power of reasoning could the reader persuade himself to 
believe with the author that intervention by France and England was good 
because they allied themselves with the “democratic” forces, when reac- 
tionary and democrat were found in the same camp, backing the same 
leaders? Yet to the author, who accepts the story of the Bolshevist-Ger- 
man orientation, the allied intervention and help extended to counter-revo- 
Jutionary forces appeared “quite natural” (p. 1381), not at all as a case - 
of intervention but the continuation of the world war on Russian soil. 
Evidently, Mr. Miliukov’s failure to present an authentic. picture of 
“Russia Today” is accounted by his oversimplified method of tracing every- 
thing to the root of all evil, the Bolshevik wolves preying on Russia and 
civilization. The author judges events as an uncompromising opponent of 
Soviet Russia. But his attitude doesn’t help to impart knowledge, to 
- correct popular confusions, to clarify issues, and to enlighten sincere seekers 
- after truth and peace in the world. The Bolsheviks get blamed for their 
unworkable system of communism, and they get equally blamed for their 
concessions to. capitalism. If they have learned their mistakes in the 
domain of national economy, if they loudly admit the failure of many com- 
munist schemes of a happy life without capitalism, and are willing to recede; 
to correct, and to do better, we should (speaking with the unbias and per- 
sonal detachment of a student) marvel and wish them well. It is no easy 
thing for party leaders to admit mistakes. It is rarely, if ever, done. But . 
-for the author, the Bolshevik never changes. It is all propaganda, in order 
to get a new lease of life for the work of universal violence and revolution. 
They exhausted. Russia, they brought about the famine, he declares. “If 
left to itself the Red Star will last as long as there will be something to sacri- 
fice and to sell in exchange for its further existence. . Its excuse will always 
remain the same: waiting for the great World Revolution ” (p. 230). 

It is a simple formula to the understanding of revolutionary history and 
Bolshevist party politics that is being offered to the American reader. Alas, . 
the historian and economist knows not the one key which unlocks all secrets, 
We are asked to believe that reconstruction is impossible so long as the 
Bolsheviks remain in power, for they “are not interested in its (Russia’s) 

- preservation nor in the fate of its population” (p. 261). Yet, in other.. 
places, the author acknowledges now familiar truths that the Soviet régime 
has consolidated the national spirit behind it, because of its popular anti- 
landlord, anti-imperialist and anti-interventionist, policies by which, Miliu- 
kov’s statement notwithstanding, it did “make itself at least minimally 
_ _ acceptable for the nation” (p. 264). The reason is, as the author himself. 


* 
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_ says, because they defended the revolutionary gains of the people—the land - 
and its resources. The people have apparently not blamed the communist 
party for all their ilis flowing out of the accumulated effects of war, revolu- 

‘tion, blockade, and intervention, although the author does put the blame of 
economic exhaustion and famine squarely on Bolshevik shoulders alone. 
The reviewer ventures the opinion that if the Bolshevik party has, as it is now 
generally alleged, successfully defended the people’s revolutionary gains, the 
fact alone was sufficient to win for itself their support, and even to be for- 
given for the mistakes in economic policy and management when the mis- 
takes were publicly acknowledged and changes promised and effected. It 
would be unreal and exaggerated to insist that the propaganda of world 
revolution, such as it was, implanted in the minds of the people, is account- 
able for the popular support given the Bolshevik party. Peasants and 
workers understand by direct experience such tangible immediate possessions 
as land, mines, and factories, for the sake of which they would support a 
party without bothering much about the scientific precision of its economic 
philosophy and political tactics, but it is unthinkable that intangible distant 
“possessions” of world-wide communism, in countries unknown to them, 
should appreciably determine their political conduct. It would be thrusting . 
strange virtues on plain men and women, investing them with a political ro- 
manticism to which only the élite among the theorists could aspire. Mr. 
Miliukov’s former books on Russia, written before Sovietism became a trou- 
bling power, have repeatedly painted the peasant and workers as simple, un- 
lettered, unpolitical, non-State-minded. 

But the author exploits and overemphasizes the idea of world revolution, 
in order to convict the Bolshevists of sinister designs. Power and revolution 
are their passions, for which they are ready to make any concessions. “We 
know the reason for their readiness to make concessions: it is that Russia is 

_only a means for them, while their aim is international and universal. They 
may change the exhausted Russia for some unexhausted place in the East 

with the increased possibilities for some national and even social 
overthrow in Asia. . . . There is an idea in Bolshevism which can- 
not be broken unless Bolshevism is broken. But even if there were no idea, 
if they really were only a gang of rascals and assassins, even then to tone 
down by an evolutionary change is impossible for them for the reason which 
one of my American friends formulated in the picturesque phrase: ‘You 
cannot dismount if you ride on a tiger’” (p. 265). Here is the author’s 
social prejudice and prepossession in a nutshell. This is spoken in spite of 
negotiations carried on at the time for commercial and diplomatic inter- 
course in Asia and in Europe, since 1920, in spite of peace treaties embracing 
de jure recognition of Soviet Russia concluded with Esthonia, Lithuania, 
Latvia, Finland, Poland, Germany, and with Persia, Afghanistan, and 
Turkey in Asia, and also negotiations with Japan and China; in spite also of 
peace treaties involving de facto recognition by Great Britain, Austria, Italy, 
Sweden, and Norway. At the very time the lectures were being delivered 
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in Boston, far-reaching evolutionary changes were taking place in Soviet 
domestic policies, but they mean nothing to a man of bias. Mr. Miliukov’s 
book is convincing to one already unchangeably convinced that Bolsheviks 
are assassins in places of authority and government, and that no good will 
come out of Soviet Russia, but it is unfortunately of little help to one in- 
terested in the actualities of Russia’s complex social life. Sovietism is a 
challenge to Mr. Miliukov’s fondest personal prepossessions. But it would 
be a romantic attitude on the part of outsiders to refuse to see anything 
real and evolving in “Russia Today’’, at the same time disengaging our- 
selves of the responsibility for mental ignorance and confusion about 
“Russia Tomorrow.” i 
Eveens M. KAYDEN. 


Actividades de la Liga de las Naciones. By Cosme de la Torriente. With 
an introduction by Antonio S. de Bustamante. Habana: Imprenta y 
Papelería de Rambla, Bouza y Cia. pp. XXVITI+491. 


Spanish literature on the activities of the League of Nations has been in- 
deed enriched by the publication of this orderly and comprehensive volume 
prepared by Señor Cosme de la Torriente, who, as head of the Cuban dele- 
gation and chairman of the Third Committee of the Third Assembly, and as 
the actual President of the League, is no doubt qualified to speak with au- 
thority on the subject. 

The work is preceded by an introduction by the well known Cuban inter- 
nationalist, Dr. Antonio 8. de Bustamante, who as a member of the Perma- 
nent Court of International Justice created under the provisions of the 
League Covenant and as an international jurist and writer of note, is also 
qualified to express his opinion on the subjects embraced within the scope of 
this volume. Then there follows the author’s preface in which he states the 
purpose he had in view for writing this book as follows: 


My purpose, in this publication, has been to facilitate research along 
this line by such of my countrymen as are interested in the study of such 
matters as are included within the scope of this book and in the increase 
and development of our international prestige, and also to facilitate the 
investigation of these matters by such cultured persons who are given 
to this sort of studies and who speak the language of the Catholic Kings 
and of Cervantes in that constellation of nations, of a common origin, 
which are so respected in the annual meetings of immortal Switzerland. 
At the same time I have wished to present to the gaze of international 
lawyers and diplomatists of other countries a picture of the League of 
Nations as a whole, together with its activities, which shall show them 
how the men of the Spanish race in America are also contributing, with 
their efforts, although at present they may be unimportant and of scant 
value, to spread the knowledge of that which is being done and 
accomplished by the good will of those who compose the Assembly at 
Geneva, by those who are directing the activities of the League, and by 
their enthusiastic helpers and counsellors. 
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The method followed by the author of this book is purely objective, as it is 
proper in a work of this kind, and instead of crowding it with personal opin- - 
ions as to this or that aspect of the matter under consideration, which would 
no. doubt have enhanced its value, in view of his authority and the peculiar 
position occupied by him in the League, he has presented the facts, which is 


` really what would probably interest the reader bent on obtaining information 


on the activities ‘of the League. 

In examining this book one cannot help but feel that there is much in 
the activities of the League which makes it a most practical and useful in- ` 
strumentality for international.codperation and a source of mutual help and 
better understanding among the civilized nations of the world members of - 
the League. Taking into consideration the great moral, political and 
economic influence of the United States upon the world at large, the reader 
of this book who is in the least inclined in favor of the League is forcibly made 
to wonder how much more important and effective this international co- 
operation and mutual help and better understanding could be only “if” the 
United States would in a more or less distant future find it consistent with 
its own interests to join the World League. To say the least, upon reading 
this-interesting book one is tempted to hope that some day, some how, a 
means will be found for the United States to join in this great humane work 
of international coöperation without entangling alliances dangerous. to our 
own peace and security and beneficial to the general interests of mankind. 

PEDRO Caré-Ropricusz. 


The Kaiser’s Memoirs. By Wilhelm II, Emperor of Germany. English 
translation by Thomas R. Ybarra. New York and London: Harper & ; 
Brothers, 1922. pp. 366. $3.50. - 


Réponse au Kaiser. By René Viviani. Paris: J. Ferenczi et fils, 1928. pp. 


ii, 300. 8 frs. 75. : 


In these-two volumes we have on the one hand Emperor William’s apo- 
logia pro sua vita, written from vague memories of past events and situations 
tinctured with much imagination, and on the other, a searching critique of 
the Emperor’s defense of his conduct, based upon authentic documents and ~ 


‘specific citations from them. The ex-Emperor’s book, we are assured by the 


publishers, was written by himself, and the English translation ‘here pre- 
sented was submitted to him and corrected in English by his own hand. The | 
text itself, however, affords sufficient evidence of its authorship. 

Beginning with a chapter on “Bismarck”, the Memoirs cover the whole 
reign of William II down to “The Question of Guilt” and the “ Revolution”. 
At the very beginning, the ex-Emperor takes the edge off the “ willfulness”’ 
often ascribed to him, by protesting that “the road to compromise has gener- 
ally been my road both on domestic and foreign polities.” As the. story. 
progresses it becomes more and more apparent that, in the ex-Kaiser’s own 
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. view, or at least in the view he labors to present, he-has never been the auto- - 
. -crat he has been represented to be. It is impossible to destroy the impres- 
_ sion created by a careful reading of the book and reflection upon its contents, 

. that William II wishes himself to be regarded as the well-meaning victim of a 
series of misfortunes which he did not deserve, and desires to go down in his- 
tory as an innocent and Denevolent seeker after human welfare and European . 
peace. 

The world will not nk without question this signed photograph of him- 
self which the ex-Kaiser now presents to mankind as an authentic portrait. 
History will find more verisimilitude in the frontispiece to these Memoirs 
which represents William II in a gorgeous military uniform, both hands 
clenched upon the hilt of a mighty sword, looking out upon the world with a 
glance of arrogant defiance. It is, I think, in this and countless other photo- 
graphs rather than in the ex-Kaiser’s autobiography that we who knew him 
will recognize and remember the German Emperor. 

` Unfortunately for the success of the imperial artist, he has nat used very 
skillfully the means at his disposal to convince the world of his own high pur- 
poses. We could have credited him with purer and nobler motives, knowing 
that he possesses really amiable and attractive qualities, if he had not dis- 
played so little discernment and so much bitter crimination in attributing 
his misfortunes to the faults and treachery of others. i 

Although in’ speaking of his chancellors the ex-Kaiser severely criticizes 
each one, from Bismarck to Bethmann-Hollweg, he is generous enough to re- 
cord his praise of certain qualities in all of them.’ It could hardly be other- 
wise, for after Bismarck they were all chosén by himself. Hohenlohe and 
Marschall are held responsible for the Kruger telegram, which the Kaiser 
- declared he signed against his.will at their insistence. Bülow pressed him, 
against his better judgment, to make the unhappy visit to Tangier, which he 
considered unadvisable and tried to abandon. He does not mention, how- 
_ ever, his own speech upon that oceasion, which is what really did the mis- 
_ chief. As for Bethmann, he was absolutely. loyal, as Bülow was not, in, 
defending the Emperor’s prerogatives before the Reichstag; yet he asserts 
that Bethmann “eventually developed a strong and growing inclination to- 
ward domination”, retained Kiderlen as Secretary of State for Foreign Af- 
fairs against the Kaiser’s wishes, and long before the war his “inadequacy to 
. the post of Chancellor became evident”. “Deep down in his heart”, he 
continues, “he was a pacifist and was obsessed with the aberration of coming 
to an understanding with England.” “His object”, the ex-Kaiser declares, - 
“was entirely in accord with my policy. The ways and means whereby 
Bethmann sought to achieve it were, in my opinion, unsuitable. Neverthe- . 
‘less, I backed his endeavors. But I certainly did not believe that real suc- - 
cess would result.” Alas, poor Bethmann! What chance had he under 
. these conditions? Still, he was continued in office until nearly the end of the 
war. The provocative Agadir incident is serenely written down against the 
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pacifist Bethmann. “The Foreign Office informed me,” writes the ex-Kai- 
ser, “of its intention to send the Panther to Agadir. I gave expression to 
strong misgivings as to this step, but had to drop them in view of the urgent 
representations of the Foreign Office.” 

Thus all the chief offenses of German diplomacy at the time attributed to 
William IT turn out, according to him, to have been errors of his Chancellors 
which his superior judgment would have prevented had he not been over- 
come by the urgency of others! Not only so, but, the ex-Kaiser argues, it 
was his duty as well as his practice to yield to others, since he was the victim 
of Bismarck’s exaggerated conception of the Chancellorship, which that 
statesman had so firmly embodied in the Imperial German Constitution that 
he, the Emperor, was bound hand and foot, and was thus made to appear in 
the wrong to the non-German world when he was acting most constitution- 
ally! He had no responsibility because he had no power! 
` The working of the ex-Kaiser’s mind and the quality of his work as a histo- 
rian are well brought out in his hallucination regarding the secret relations of 
the United States of America to certain European Powers and the reasons 
for America’s entry into the war. Knowing, as we do, how completely fanci- 
ful are the statements made by William II on this subject, we have in them a 
fair standard for estimating some of his other vagaries; such, for example, as 
his favorite theory of “encirclement”, which he uses to justify Germany’s 
vast military preparations and final onslaught. By a curious process of 
inference from wholly baseless statements, the ex-Kaiser finds “the seed of 
the Great War” in what he sometimes calls a “treaty” and sometimes “a 
gentleman’s agreement”, alleged to have been made in 1897, between the 
United States, England and France, for the ultimate suppression of Pan- 
Germanism. The height of absurdity to which the ex-Kaiser has permitted 
his mind to spin this figment is expressed in the following passage of the 
Memoirs: ý 

A definite treaty of partition against Spain, Germany, ete., arranged 
even to minute details, was planned between Gauls and Anglo-Saxons, 
in a time of the profoundest peace, and concluded without the slightest 
twinge of conscience, in order to annihilate Germany and Austria and 
eliminate their competition from the world market. Seventeen years 
before the beginning of the World War this treaty was made by the 
united Anglo-Saxons, and its goal was systematically envisaged through- 
out that entire period! Now one can understand the ease with which 
King Edward VII could pursue his policy of encirclement; for years the 
principal actors had been united and in readiness. 

If this highly seasoned statement had in it any element of truth, it would, 
of course, have been known to such co-conspirators as William McKinley, 
John Hay, Theodore Roosevelt, Elihu Root, Robert Bacon, Woodrow Wil- 
son, William Jennings Bryan, and all the Ambassadors of the United States 
to Germany from Andrew D. White to James Gerard, not to mention an in- 
evitable suspicion of it by the United States Senate, all bound by the same 
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secret compact; for how, otherwise, could the goal of this treaty be “ system- 
atically envisaged throughout this entire period”? What brilliant perspi- . 
cacity the German Foreign Office and the imperial spy system displayed, 
never to have suspected the existence of this conspiracy until the ex-Kaiser, 
having lost his throne, and much else beside, in the leisure of Doorn came 
into possession of a book on The Problem of Japan, which appeared anony- 
mously at The Hague, in 1918, and was said to have been written by an “ Ex- 
Diplomat from the Far East”, containing an excerpt from the book of Ro- 
land G. Usher, who, through certain mysterious intimacies with the Depart- 
ment of State, in 1913, was alleged to have “made known, for the first time, 
the existence and content of an ‘agreement’ or ‘secret treaty’ between 
England, America and France, dating from the spring of 1897.”. To make 
this alleged document impressive, the ex-Kaiser writes: “Professor Usher 
cites at length all the reasons, including those of a colonial character, which 
inevitably imposed upon the United States the necessity of taking part, on 
the side of England and France, in a war against Germany, which Professor 
Usher, in 1913, prophesied as imminent.” 

What could be more opportune than the ex-Kaiser’s inference, ‘Usher 
talked out of school and conclusively proved at whose door lies the guilt for the 
World War”? 

After this dexterous exploit of framing a dream within a dream and treat- 
ing it as a demonstration, the value of the ex-Kaiser as a historian can be 
accurately estimated. For him everything is explained by this purely imagi- 
nary “treaty” or ‘“gentleman’s agreement”’,—whichever it was. To his 
mind these appear to be quite the same thing and to require no proof of their 
existence beyond a mere assertion. Such an “agreement” was perfectly 
natural to him. Did he not make a “treaty” of that kind with Nicholas II, 
at Björkö? Having thus established in his own mind the guilt of the En- 
tente, and the rôle of the United States as its accomplice, it would be super- 
fluous for William IT to be any longer anxious about his own responsibility for 
the World War, so clearly necessitated by this “gentleman’s agreement” of 
the spring of 1897; since, as he declares, it is ‘‘the basis, the point of depar- 
ture for this war, which was systematically developed by the Entente coun- 
tries for seventeen years. When they had succeeded in winning over Russia 
and Japan likewise for their purposes, they struck the blow, after Serbia had 
staged the Serajevo murder and had thus touched the match to the carefully 
prepared powder barrel.” 

Tn all of this the ex-Kaiser sees the United States as a continuous secret 
partner. ‘Professor Usher’s statements”, he concludes, “are likewise a 
complete refutation of all those who were impelled, during the war, to find 
the reason for entry of the United States in certain military acts on the part 
of Germany, as, for instance, the Lusitania case, the expansion of U-boat 
warfare, etc. None ofthatisright.” Certainly not. The war having been 
engendered seventeen years before it began, by the “gentleman’s agree- 
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ment”, no such reason as the drowning of American women and children 
or obstinate persistence in it was necessary to bring America into the war! 

Here we may part company with the imperial historian; for the closing 
chapters of the Memoirs all move under the propulsion of the fixed idea of a 
conspiracy of “encirclement” and the deliberate design to crush Germany, 
accomplished at last by deception and not by arms, through the process of 
undermining the imperial structure in the minds of its faithless supporters. 

. It would be remarkable, indeed, if Monsieur René Viviani, a fervent ora- 
tor, and Premier and Minister of Foreign Affairs of France in 1914, in his 
Réponse au Kaiser should not mingle with his attempt to “follow the fre- 
quently vacillating thought of the author across the contradictions, the half- 
confessions, the inexplicable silences, and pages void of promised and 
expected demonstrations,” a large measure of vehement denunciation. Un- 
derneath this torrent of scathing invective that never relents for a moment, 
there is, however, a well-outlined channel which has been carefully hewn 
from solid facts for the movement of his argument. 

M. Viviani’s charge that the ex-Kaiser has taken no account of the docu- 
ments which have been harvested since the war—or indeed any documents 
that are in evidence—does not admit of denial, for his “Comparative Histor- 
ical Tables,” feebly cited in the Memoirs, are largely mere scraps of unveri- 
fied and sometimes irrelevant material without connection or cogency, and 
he explicitly declares that he is writing his Memoirs “without a single docu- 

“ment.” Moreover, “the essential basis of the causes of the war’’,—the plot 
against Germany,—he writes, “is not altered by such things; it is firmly es- 
tablished, and people must never hesitate from freeing it, calmly and with an 
eye to realities, from the bewildering outcroppings from the events accom- 
panying the outbreak of war”. 

In contrast with the ex-Kaiser’s subjective method, M. Viviani appeals to 
the facts of record, many of them German, like the 838 documents finally 
substituted for the 1914 German White Book of only thirty six; the Bavarian 
revelations, the disclosures of the Austrian Red Book, the “terrible des- 
patches” of the Austrian Ambassador at Berlin,—all of which the ex-Kaiser 
treats as if they had no existence. And, with the vehemence of a prosecuting 
attorney, M. Viviani adds: “He knew more about them than we do, and 
without doubt has abstracted grave documents from the royal palace.” 

The Réponse begins with a criminal indictment against the whole Hohen- 
‘gollern dynasty, the history of which is traced from its beginning and pre- 
sented as a record of acquisitiveness, forceful domination, political intrigue, 
and faithlessness, practiced throughout the history of the Kaiser’s ancestry 
and translated into precept by Frederick the Great. 

It may be questioned if this wholesale arraignment adds to the impressive- 
ness of M. Viviani’s criticism. What he says regarding the history of Prussia ` 

‘and the ex-Kaiser’s own personality forms a background unfavorable to 
William IT, but it does not establish the guilt either of William IT or his Gov- 
ernment in unchaining the horrors of war upon the world. It is not until the 
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‘argument from the contemporary documents begins to be elaborated that the 
judicially-minded reader appreciates the cumulative effect of M. Viviani’s 
broad indictment of Prussian Imperialism from its cradle in the exploits of 
the Great Elector to the declaration of William IT that Germany’s nye asa 
world power demanded control of the sea. 

It is impossible within the limits of space available here to present even a 


digest of M. Viviani’s argument. It is a web of a thousand threads woven - 


by the hand of a trained lawyer from the Kaiser’s authentic marginal com- 
ments on documents published by Kautsky, irom the implications of the 
letter of Franz Joseph in which the extinction of Serbia and the remaking of 
the Balkans were projected, from the Kaiser’s personal urgency to military 
action after he had in writing confessed that there was no cause for war with 
Serbia, from the evasions and falsifications of the German Foreign Office es- 
tablished by the Bavarian correspondence and other documents, from the 
effort of Germany to procure the neutrality of Great Britain with liberty to 
conquer and annex France’s colonies, from the pathetic pleadings for peace 
_ of Nicholas II addressed to William II and the contempt with which these 
. were received and war declared on Russia, from the positive hostility of Ger- 
` many to Sir Edward Grey’s proposals for conciliation despite the efforts of 
the “pacifist” Bethmann for an understanding with England. All these and 
a hutdred other testimonies are arrayed with cumulative effect to prove by 
unanswerable evidence that the pretended innocent of Doorn is not only an 
impostor, but one who, if he were a victor in the war and not a captive fugi- 


tive from his own people, would take pleasure in collecting and publishing all , 


this evidence to show that it was he who, in the face of many obstacles, had 
conceived, organized, prosecuted and won the war. 

Of the entirely new matter in M. Viviani’s book, the most important per- 
haps is his chapter on Le Voyage en Russie, in which he explains the purpose 
of that journey by M. Poincaré and himself and supplies the evidence that 
the German Foreign Office kept close watch on their movements; advised the 
Austrian Government to retard the sending of the ultimatum to Serbia until 
after their departure from Cronstadt and they were out at sea, and that the 
Governor of Metz ordered the disturbance of the French radio-telegraphic 
system “in a form that would not be a violation of peace”, in order that there 


_ might be no communication between France and her ally until the forty-eight Pe 


hours for reply allowed to Serbia had expired. When, on July 29, the Pres- 
ident and Foreign Minister of France arrived home from their journey, Aus- 
tria’s army had been mobilizėd and Belgrade was under bombardment. A 
military fait accompli had been thrown in the face of Europe by the advice of 
the Kaiser, while at the same moment he had recorded bis opinion that there 
was no cause of war with Serbia. Had Germany been victorious in the Great 
` War thus begun, the Kaiser’s action in bringing it on would no doubt have 
been regarded as a proper subject of boasting rather than of denial ;—in fact, 
‘a trophy of war, like Bismarck’s altered Ems telegram. 
- What better evidence of a meditated attack.upon France could there be 
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than the fact that the summons presented to Belgium, demanding free pas- 
sage of the German Army, had been prepared by General von Moltke on July 
26, the next day after the Serbian reply to the ultimatum, which the Kaiser 
regarded as removing all cause of war? This summons was sent to the Ger- 
man Minister at Brussels on the 29th, to be held until delivery was ordered 
from Berlin. When, on August 2, this document was presented to the Bel- 
gian Government, the German Minister was cautioned as follows in an in- 
struction from the Foreign Office: ‘The Belgian Government should have 
the impression that all the instructions relating to this matter reached you 
only today.” Thus, although the Kaiser admitted that there was in the con- 
duct of Serbia no cause of war, on the same day, as M. Viviani contends, “the 
execution of Serbia commences and that of Belgium is prepared.”’. 
Davin Jayne Hr. 


La Diplomatie et les Conflits de Nationalités. Principes et Méthodes. By Tor 
Hugo Wistrand. Paris: A Pedone, 1923. pp. xv, 346. 


This “modest contribution to the efforts toward the equitable solution of 
disputes on the subject of nationality”, originating from a Paris doctoral 
thesis written under the supervision of Professor André Weiss, is a more im- 
portant piece of work than its author diffidently suggests. For if it be true 
that almost every problem arising out of private international law involves 
some unsolved question of nationality and that, while other disputed points 
in this field have been settled in a relatively satisfactory manner, the ques- 
tion of nationality still hangs fire, we must admit that the author has dealt 
with an important subject. And by showing what has been the part played 
by diplomacy in attempting to unravel the intricacies of the many moot 
questions involved, he has done a good service. Finally, in so far as there 
has been a distinct tendency after the war for the bonds between citizen and 
state to become even closer than before the war, with the attendant result 
that recently there have been more disputes on nationality and more empha- 
sis placed on diplomatic protection, as well as on cases of disputed nation- 
ality, Wistrand’s work is also timely. 

Tracing the idea of modern nationality to the time after the Peace of West- 
phalja and the importance of the subject, with respect to political rights, to 
the French Revolution, the author shows that the inherent difficulty in 
reaching international agreements on nationality is largely due to political, . 
economic and social considerations. Of the two juridical explanations of 
nationality, on the one hand that of Grotius, Vattel and Weiss, which con- 
ceives it as a mutually binding contract involving the doctrine of social con- 
tract as evolved by Hobbes, Locke and Rousseau, and on the other, that held 

_in the United States, considering nationality as imposed by the state in vir- 
tue of its sovereignty, neither is quite satisfactory, although the latter gives a 
clearer conception of what is essential in the idea of nationality. Perhaps, 
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the author suggests, nationality had better be defined as an act sut generis. 
At any rate, the whole problem shows the danger of applying private law con- 
cepts to the domain of public law. f 

An analysis of the bond of nationality discloses two elements, the territo- 
rial, with its idea of attachment to territory, which has influenced the con- 
ception of nationality in an Increasing.manner, and the personal element, | 
with its theory of the submission of the individual to the state and the duty: 

‘of the state to protect the individual. On the basis of this analysis; the pràc- 
tice and experience of various states are discussed. The right of the state to 
press aliens into military service, the policy of the United States on this ques- 
tion, which has more than once caused difficulties, and the attitude of our’ 
government in the recent draft, the question of double nationality, the part 
played by nationality in the War of 1812, the Boer War, the Casablanca af- 
fair, the Martin Koszta ‘case, and the dispute between Italy and Venezuela - 
settled in 1873—these are some of the subjects taken up in this connection. 

’ A discussion of the relative merits of jus soli and jus sanguinis leads the 

. author to the conclusion that while the former gives rise to less difficulty of 

_actual determination, but is inadequate because the locality of birth is often’ 
merely an accident, the latter also has its defects, since blood does not neces- 
sarily produce patriotism. The two must be used in combination, one asa ` 
corrective of the other. With regard to the renunciation of one nationality 
in favor of another and the frequently troublesome effects thereof, especially 
in connection with questions of military service, Wistrand suggests the solu- 
tion offered by the Bancroft treaties in the theory that the state granting the 
naturalization need not protect an individual from the consequences of an 
act committed prior to the time of immigration. 

Two general classes of disputes arising from questions of nationality are 
found to exist, namely, differences in the rules on nationality of origin and — 
differences in the rules on changing nationality. The second has given more 
trouble than the first. The practice applied by various countries to the de- 
termination of nationality of children, the treatment of illegitimate children 
(the extreme form of jus soli applied in this case in South America), and the 
right of option, often récognized in such cases, are studied. As for the sub- 
ject of changing nationality, it has given rise to many classes of disputes, 
among them those originating from marriage, naturalization and expatri- 
ation. Each of these classes is considered at length and the thorny question ` 
of double citizenship is fully discussed. A list of illustrative cases shows 
what the prevailing practice has been in the various countries, and a number 
of hypothetical cases furnishes some interesting examples of conflicts that 
may conceivably arise at any time. Various categories of treaties designed 
to settle disputed nationality of origin, conflicts arising out of the effect 
of naturalization upon minors and women, problems of expatriation, and, 

. finally, methods of solving these and similar difficulties by means other than 

treaties, in particular by the methods of diplomacy, conclude the volume. 
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Wistrand’s work gives the reader a useful historical survey of disputes on 
the subject of nationality and of the variable methods applied by diplomacy, 
legislation and interpretation in their settlement. Since the author is inter- 
ested mainly in the juridical phase of the subject, he pays attention only to 
the juridical theories of nationality. Sociological interpretations, such as 
Herbert, for instance, offers in his Nationality and its Problems are not re- 
quired in the present volume. The bibliography which the author gives on 
pages v to xi does not do full justice to his industry, for the footnotes in 
the body of the book supply many additional references, some of them to 
valuable recent works. The choice of cases is good throughout. An index 
would greatly enhance the value of Wistrand’s important contribution. 

Epwin H. ZEYDEL. 


NOTES 


Publications of the Permanent Court of International Justice. The JOURNAL 
has received three volumes of the above publications, two of Series “C” 
and one of Series “D.” The former series contains acts and documents 
relating to judgments and advisory opinions given by the Court. These 
volumes also contain arguments made before the Court. The first volume 
of Series “C,” consisting of 616 pages, contains the documents relating to 
advisory opinions Nos. 1, 2 and 3, the first opinion being upon the question 
whether the workers’ delegate for the Netherlands at the third session of the 
International Labor Conference was appointed in accordance with the 
provisions of paragraph 3 of Art. 389 of the Treaty of Versailles; No. 2 upon 
the competence of the International Labor Organization to regulate condi- 
tions of labor of persons employed in agriculture; and No. 3 whether ques- 
tions of agricultural production fall within the competence of the Interna- 
tional Labor Organization. Volume II of Series “C,” consisting of 319 
pages, contains the documents relating to advisory opinion No, 4 on the 
question whether the dispute between France and Great Britain concerning 
French nationality decrees in Tunis and Morocco and their application to 
British subjects was or was not by international law solely a matter of do- 
mestic jurisdiction within the meaning of paragraph 15 of Art. 8 of the Cove- 
nant of the League of Nations. The texts of the advisory opinions are 
printed in a separate series of publications of the Court, Series “B.” The 
volume of series “D” in hand, No. 3, contains extracts from international 
agreements affecting the jurisdiction of the Court. All of the volumes are 
well printed in both the French and English languages upon opposite pages. 
They are published under the imprint of the Société d’Editions, A. W. Sij- 
thoff, Leyden. : 


Grotius Annuaire International pour 1928. As was the case with previous 
issues of this Annuaire, the present volume contains a great deal of interest- 
ing information from the point of view of internationallaw. The Annuatre 
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is prefaced by a biographical notice and portrait of Mr. B. ©. J. Loder, 
President of the Permanent Court of International Justice. The articles 
which make up the first part of the book deal with the Hague Conference ` 
on Russian questions, the principle of nationality in international private 
law, and the Hague regulations on maritime law. These are followed by 
notes on international juridical events, notes on Dutch jurisprudence in 
matters of private international law, accounts of Holland as a member of the 
League of Nations and of the International Labor Organization. The vol- 
ume contains the texts of foreign prize decisions relating to Dutch vessels 
and eargoes, including the English decisions in the cases of the Marie Glaeser, 
the Southfield, the Parchim, the Dandolo and Caboto, the Rijn, the Bernisse 
and Elve, the Pellworm, Marie Horn, Breitzig, Heinz. Blumberg, the Noordam, 
Rotterdam, Zaandijk, Gelria, the ` Vesta, Castor and Titan, the Twee Ambt; 
and the French decisions in the following cases: Prins der Nederlanden, Atlas, 
Nieuw Amsterdam, Tambora, Banda. This section of the volume also còn- 
tains alphabetical and chronological tables from 1914-1922 of decisions of 
foreign prize courts affecting Dutch vessels and cargoes. 

The book contains in addition the French text of the Statute of the Perma- 
nent Court of International Justice, of the regulations of the Court, and of 
the first three advisory opinions of the Court. These documents are followed 
‘by the award of the Permanent Court of Arbitration at The Hague in the 
arbitration between Norway and the United States growing out of the requi- 
sition of Norwegian ships by the latter. The text of the award is followed 
with an annex giving the reservation by the agent of the United States of 
the rights of the United States arising out of the alleged departure of the 
award from the terms of submission, the letter of the American arbitrator 
on the same subject, and the reply of the president of the arbitral tribunal. 
A table of awards rendered by the Permanent Court of Arbitration from 
‘1902 to 1922 is printed, ‘and the volume closes with a.list of international 
institutions located in the Netherlands, of Dutch institutions having an 
international object, and a bibliographical list of publications published in 
the Netherlands in 1922 on international law and international relations. 

The volume contains 496 pages and is published by bon at The Hague. 
Price, $7.00. 


Round Table Conferences of the Institute of Politics, First Session, 1921. 
This volume of.459 pages contains the proceedings of the round table con- 
ferences held at the 1921 meeting of-the Institute of Politics at Williamstown, 
Massachusetts. There were eight conferences dealing respectively with the 
new states of Central Europe, the reparations question, the Treaty of Ver- 
sailles, new frontiers of Europe and the Near East, fundamental concepts of 
international law, Latin American questions, tariffs and tariff problems, and 
unsettled questions of international law, which include the status of inter- 
national law, insurgency, leased territory, the Panama Canal, aerial juris- 
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diction, armed merchant vessels, visit and search, and retaliation. The 
proceedings are in the form of résumés of the discussions and in some in- 
stances of verbatim reports. Bibliographies and reading lists accompany 
each subject discussed. The volume is published by the Yale University 

Press. Price, $4.00. i 


Building the American Nation. This volume contains the lectures de- 
livered by Dr. Nicholas Murray Butler in 1923 on the Sir George Watson 
Foundation for American History, Literature, and Institutions. The first 
lecture on “Forerunners of the Nation” deals with Samuel Adams and Ben- 
jamin Franklin and was delivered in London at the Mansion House, May 24, 
1923. The second lecture deals with George Washington “Father of His 
Country” and was delivered at the University of Cambridge on May 25, 
1923. The third lecture is entitled ‘‘Master-Builders of the Nation” and 
deals with Alexander Hamilton and James Madison. It was delivered at 
the University of Cardiff on May 29, and at the University of Edinburgh, 
June 7, 1923. The fourth lecture treats of Thomas Jefferson as the “ Spokes- 
man of the Democratic Spirit” and was delivered at the University of Liver- 
pool, May 31, 1923. The title of the fifth lecture is ‘‘ Welders of the Nation 
in Law and in Public-Opinion” and treats of John Marshall, Daniel Webster 
and Andrew Jackson. It was delivered at the University of Manchester 
on June 1, 1923, The sixth lecture treats of Abraham Lincoln, “Defender 
`- and Preserver of the Nation’s Unity and Power,” and was delivered at the 
University of Glasgow on June 4, 1923. The seventh and last lecture is 
entitled “Fifty Years of Growth and Change,” and was delivered at the . 
University of St. Andrews, June 6, and at the University of Leeds, June 11, - 

1923. 

_ An appendix contains a bibliography of useful references, a list of states of 
the Union with the dates of their admission, a list of the Presidents of the 
United States, the Declaration of Independence and Constitution of the 
United States, the Amendments to the Constitution, speech of Benjamin 
Franklin in the Constitutional Convention September 17, 1787, letter of 
the President of the Federal Convention to the President of Congress 
transmitting the Constitution, General Washington’s address to Congress 
on resigning his commission, and Lincoln’s speech at Gettysburg. Two 
maps are included in the appendix, one showing the territorial growth of the 
United States, and the other the state boundarics, capitals and principal 
_cities. The volume is published by Messrs. Charles Scribners’ Sons and is 
sold for $2.50. It contains 375 pages and is well indexed. 


Transactions of the Grotius Society, Volume 8. This volume contains the 
papers on problems of peace and war read before the Grotius Society in the 
year 1922. The subjects of the papers included, together with their au- 
thors, are as follows: ‘‘Grotius’ Earliest Years as a Lawyer,” by W. 8. M. 
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Knight; “Diplomatic Rank and Function,” by T. Baty; “Neutrality,” by 
A. J. Jacobs; “ The Duties of Nations,” by F. N. Keen; “Customs of Warfare 
in Ancient India,” by W. S. Armour; “Private Enemy Property,” by Claude 
Mullins; “The Codification of Law,” by Frank Gahan; “Dominion Status,” 


‘by Manfred Nathan. The volume, which contains 132 pages, is sold by the | 


publishers, Messrs. Sweet and Maxwell, Ltd.; London, for 8s. 6d. net. 


Bibliotheca Visseriana dissertationum ius internationale illustrantium. 
This is the first volume of the above mentioned series. It is divided into 


three parts. The first part contains the lectures delivered in the University - 


of Leyden by Sir Paul Vinogradoff on the subject of ‘Historical Types of 
International Law,” in which he treats of historical types of law, Greek 
- cities, the jus gentium of the Romans, the world state of Mediaeval Christen- 
dom, the international relations of territorial states, and modern develop- 
ments. The second part contains the lectures delivered at the same univer- 
sity by Professor Roscoe Poynd on the “ Philosophical theory of international 
law,” and the third part deals with the “League of Nations and Territorial 


_ Integrity,” by Mr. A. A. H. Struycken. Notwithstanding the Latin title and ~~ 


_ title-page of the book, the first two parts are in English and the last part in 
French. 7 i i i 


The Development of International Law after the World War by Otfried Nip- 


pold. This is a translation by Professor Amos S. Hershey from the German . 


of the work entitled “Die Gestaltung des Vélkerrechts nach dem Weltkriege,” 
reviewed in this Journan, Vol. 12 (1918), p. 689. The present translation 


` is issued by-the Clarendon Press as a publication of the Division of Interna- . 


tional Law of the Carnegie Endowment for International Peace. It con- 
tains 241 pages and may. be obtained from Humphrey Milford, of London, 


and the American Branch of the Oxford University Préss, in New York City. © 


Price in England, 7s. 6d.; in the United States, $2.50. 


Official German Documents relating to the World War. These two volumes, ` 


published by the American Branch of the Oxford University Press in New 
York for the Division of International Law of the Carnegie Endowment for 
International Peace, contain English translations of the reports of the First 
and Second Subcommittees of the Committee appointed by the National 
Constituent Assembly of Germany to inquire into the responsibility for the 
` war, together with the stenographic minutes of the Second Subcommittee 
and Supplements thereto. The volumes contain the testimony of a large 
number of political, military, naval and industrial leaders in Germany, in- 
cluding such names as Bethmann-Holweg, von Tirpitz, Stinnes, Bernstorff, 
Hindenburg and Ludendorff. The Supplements contain the texts of diplo- 
_ matic correspondence and other documents relating to the subjects under 
inquiry. The volumes make an aggregate of 1360 pages and contain a full 
index. Price, $7.50. 
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Autocracy and Revolution in Russia. Baron Sergius A. Korf. The Mac- 
millan Company, New York, 1923, pp. viii-161. $1.50. 

Turkey, the Great Powers, and the Bagdad Railway. Edward M. Earle. The 
Macmillan Company, New York, 1928, pp. ix-364. 

Bavaria and the Reich—The conflict over the law for the protection of the Repub- 
lic. Johannes Mattern. The Johns Hopkins Press, Baltimore, 1923, 
pp. ix-125. $1.25. 

` The Far Eastern Republic of Siberia. Henry Kittredge Norton. Henry 
Holt and Co., New York, 1923, pp. 316. $3.50. 

The New Latin America. J.Warshaw. New York: Thomas Y. Crowell Co., 
1922, pp. xili-415. 

The Riddle of the Rhine. Victor Lefebure. New York: E. P. Dutton & Co., 
1923, pp. 282. $2.00. 

The Open Door Doctrine. Mingchien Joshua Bau. New York: The Mac- 
millan Company, 1923, pp. xxvili-245. $2.50. 

The Soul of the State. Phil. Al. Phil. Athens, pp. 140. 

Union Interparlementaire-Compte Rendu de la XX° Conference tenue a 
Vienne du August 28-30, 1922. Geneve, Bureau Interparlementaire, 
pp. xv-498, ` 

Holland Under Queen Wilhelmina. A.J. Barnouw. New York: Scribner’s 
Sons, 1923, pp. ix-821. $3.00. 

The New American Government and its Work. James T. Young. New York: 
The Macmillan Company, 1923, pp. xvi-743. 

Turkey—A World Problem of Today. Talcott Williams. Garden City, 
N. Y.: Doubleday, Page & Co., 1922, pp. viii-3836. $3.00. 

Recent Problems in Admiralty Jurisdiction. Edgar Tremlett Fell. Balti- 
more, Md.: The Johns Hopkins Press, 1922, pp. ix-136. $1.25. 

International Society—Its Nature and Interests. Philip Marshall Brown. 
New York: The Macmillan Company, 1923, pp. xiv-173. $1.50. 

Economic Imperialism and International Relations during the last Fifty Years. 
Prof. Achille Viallate. The Institute of Politics Publications. New 
York: The Macmillan Company, 1923, pp. xv-180. $2.00. 

Citizen or Subject? Francis X. Hennessy. New York: Dutton & Co., 1923, 
pp. xxiv-466. $3.00. 

A Study of “ Monarchical” Tendencies in the United States, from 1776 to 1801. 
Louise Burnham Dunbar. University of Ilinois Studies in the Social 
Sciences. Urbana: University of Illinois, 1922, pp. 164. $2.25. 

The Mexican Nation: A History. Herbert Priestléy. New York: The 
Macmillan Company, 1923, pp. xxiii-507. $4.00. 


t Mention here does not preclude an extended notice in a later issue of the JOURNAL. 
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League or War? Irving Fisher. New York: Harper & Brothers, 1923, 
pp. xi-268. . a 

The United States and the League. Thomas H. Dickinson: New York: 
E. P. Dutton & Co., 1923, pp. 151. $2.50. . . 
La Cour Permanente de Justice Internationale. Conférence a V Academie de 

~ droi international de la Haye le 1” aoùt 1923. Antonio S. de Bustamante 
y Sirven. The Hague: Martinus Nijhoff, 1923, pp. 71. 

Le droit maritime et son unification internationale. FrédriécSohr. Brussells. 
Veuve Ferdinand Larcier, 1914, pp. vii-3897. 6 fr. . i 

Aufruf an.die Europäer gesammelte Aufsätze zum Wiederaufbau Europas. 

. Georg Fr. Nicolai. Leipzig: Verlag der Wiener Graphischen Werkstätte, 
1921, pp. 285. 

La Question Juive devant le Droit International Public. Elie Cohen. Paris: 
Editions de la Vie Universitaire, 1922, pp. 308. . 


. Die privaten Rechte und Interessen im Friedensvertrag. Dr. Hermann Jsay. : 
Berlin: Verlag von Franz Vahlen, 1923, pp. xviii-488. 


Cuba en la vida internacional. Cosme de la Torriente. 2 vols. Habana: 
Imprenta y Papeleria de Rambla, Bouza y C*, 1922, pp. xxxviii-238, 269. 

Die Rechtssdize der gemischten Schiedsgerichte. Dr. Rudolf Blihdorn. 
Wien: Verband österreichischer, 1923, pp. 91. 

Nueva Teoria Juridica para resolver los conflictos entre las leyes de los 
estados. Alfredo Cock A. A. M. Andre Weiss. Medellin: Colombia, 
1928, pp. 153. l E 


Wörterbuch des Völkerrechis und der Diplomatie. Prof. Dr. Julius Hatschek 
and Dr. Karl Strupp. Berlin: Vereinigung Wissenschaftlicher Verleger, 
1922: Vol. 1, Part 2,-pp. 145-256, 70 cents; Vol. II, part 3, pp. 128. 
$1.00. ` 


. Rechtspolitische Grundlegung der Vélkerrechiswissenschaft. Theodor Nie- 
meyer. Kiel: Verlag des Instituts für internationales Recht, 1923, pp. 39. 


In Memoria di Adolfo Sacerdoti. Padova: Stab. Tipografico Luigi Penada, 
1923, pp. 23. 


Bolivia-Chile. Gestion Directa para la Revision del Tratado de 1904. La Paz, 
1923, pp. 39. 


La Sociedad de las Naciones y la Conferencia de Barcelona sobre comunica- 
ciones-y transito la posición de America y la de Europa. Dr. D. Simon 
Planas-Suarez.. Lisboa: Centro Tipografico Colonial, 1922, pp. 149. 

Vélkerrechiswissenschaft und reine Rechtslehre. Josef L. Kunz. Wiener 
Staatswissenschaftliche. Studien. Leipzig und Wien, Franz Deuticke, 
1923, pp.-86. ` ` 

Das internationale Arbeitsrecht im Friedensvertrage, Kommentar zum Teil XIII 
des Friedensvertrags von Versailles. Dr- jur. Paul Eckardt and Ewald 
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Kuttig. Verdffenilichung aus dem Kommentar zum Friedensvertrage. 
Berlin: Verlag von Franz Vahlen, 1922, pp. vi-170. 

Die Zuständigkeit der Gemischten Schiedsgerichte des Versailler Friedens- 
vertrages. Dr. Karl Strupp. Mannheim: J. Bensheimer, 1923, pp. 65. 

Handbuch des Vélkerrechts, Zweiter Band, Siebente Abteilung. Die Rechts- 
siellung der Besetzten Rheinlande. Dr. Karl Heyland. Berlin: Verlag 
Von W. Kohlhammer, 1923, pp. 271. 8 francs (Swiss.) 

Documents pour servir à Vhistoire du droit des gens. 2° édition, considérable- 
ment augmentée, des “ Urkunden zur Geschichte des Vélkerrechts,” Karl 
Strupp. Berlin: Hermann Sack, 1923, Vol. I, pp. xvi-508; Vol. V, pp. 
TV-635. ; 

The Recent Aims and Political Development of Japan. Rikitaro Fujisawa, 
The Institute of Politics Publications, Williams College. New Haven: 
Yale University Press, 1923, pp. xi-222. $2.50. 
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CONVENTION RESPECTING THE -NON-FORTIFICATION AND NEUTRALIZATION 
< OF THE AALAND ISLANDS. 1 


R Signed at Geneva, October 20, 1921; ratifications exchanged at f Geneva, April 6, 
1922. ` 
The President of Germany, His Majesty the King of Denmark and of 
Iceland, the Head of State of the Republic of. Esthonia, the President of 
the Republic of Finland, the President of the French Republic, His Majesty 
` the King of the United Kingdom of Great Britain and Ireland and of the 
British Dominions beyond the Seas, Emperor of India, His Majesty the 
King of Italy, the Head of State of the Republic of Latvia, the Head of the 
Polish State, and His Majesty the King of Sweden, having agreed to carry 
out the recommendation made by the Council of the League of Nations in its 
resolution of the 24th June, 1921, with a view to the conclusion of a Con- 
vention between the Powers interested for the non-fortification and neutral-' . 
ization of the Aaland Islands, in order to guarantee that these islands shall 
never become a source of danger from the military point of view, 
Have resolved for this purpose to carry out, without any restriction, the . 
‘intention of the engagement undertaken by Russia in the Convention of 
the 30th March, 1856, relative to the Aaland Islands, annexed to the Treaty 
_of Paris of the same date; 
And have appointed the following as their Plenipotentiaries: 
For Germany: 
M. Oskar Trautmann, Counsellor of Legation; 
For Denmark: 
_M. Herman Anker Bernhoft, Envoy Extraordinary and Minister 
. Plenipotentiary at Paris; and ` 
Captain Henri Lucien Erik Wenck, Chief of the Staff of the Danish 
Navy; i 
For Esthonia: ` 
| M. Antoine Pip, Minister for Foreign Affairs; 
For Finland: z 
General Oscar Paul Enckell, Chief of the General Staff of the Finnish 
Army;. 
M. Rafael Waldemar Erich, fonnenly President of the Council of 
Ministers, Professor in the’ ney, of Law at the University of, 
' Helsingfors; 
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M. Carl Enckell, Envoy Extraordinary and Minister Plenipotentiary ` 
at Paris; 
For France: 

M. Jean Gout, Minister Plenipotentiary of the first class; 
For the British Empire: f 
Mr. John Duncan Gregory, C.M.G., Counsellor of Embassy, Head of 

Department at the Foreign Office; 
For Italy: 
M. Arturo Ricci Busatti, Minister Plpniperentsty of the first class; 
For Latvia: 
M. Michael Walters, Envoy Extraordinary and Minister Plenipoten- 
tiary at Rome; 
For Poland: 
M. Szymon Askenazy, Envoy Extraordinary and Minister Plenipoten- 
tiary, Delegate to the League of Nations; 
For Sweden: 
M. Eric Birger de Trolle, Provincial Governor, formerly Minister for 
Foreign Affairs; 
Baron Erik Teodor Marks von Wiirtemberg, President of the Court of 
Appeal of Svea, a former Minister; 
Who, having deposited their full powers, found in good and due form, 
have agreed upon the following stipulations:— 


ARTICLE 1. 


Finland, confirming, to the extent requisite, in so far as she is concerned, 
the declaration made by Russia in the Convention of the 30th March, 1856, 
regarding the Aaland Islands, annexed to the Treaty of Paris of the same 
date, undertakes not to fortify the part of the Finnish archipelago called 
“the Aaland Islands.” 

ARTICLE 2. 


I. The term “Aaland Islands” in the present Convention means all the 
islands, islets and reefs situated in the stretch of sea bounded by the following 
lines:— 

(a.) On the north by the parallel of latitude 60° 41’ N. 

(b.) On the east by straight lines joining successively the following 
geographical points :— 


(1.) Lat. 60° 41/.0 N. and long. 21° 00.0 E. of Greenwich. 
(2.) “ 60° 35’.9 N. 21° 06.9 E. “ ss 
(3.) “ 60°33°3N. “ “ 210086 E. “ sE 
(4) “ 60°15.8 N. “© “ 21° 05.5 E. “ 2 
(5) © 60 14N. “© © 21°004E. “ £ 
(6) “ 60°08. 4N.“ “ 21° 01.2 E. “ “ 
(7) * 60°OR.5N. “ ~“ 21° 04’.3 E. “ j 
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(8.) Lat. 60° 017.1 N. and long. 21° {1.3 E. of Greenwich. ' 


(9.) “59 59⁄0 N. “ 21° 08.3 E. “ ms 
(10.) “ 59°53,0N. “ “ 21° 200 E. “ ns 
(11.) “ 5948.5 N. “ “ 21°20.0E.“ s 
(12) “ 5927.0 N. “ “ 20°46.3 E. “ < 


(c.) On the south by the parallel of latitude 59° 27’ N. ; 
(d.) On the west by straight lines joining successively the following 
geographical points :— 
. (13.) Lat. 59° 27’.0 N. and long. 20° 09’.7 E. of Greenwich 
(14) “ 50° 478N. “© “ 19°40'0B* “ 


(15.) “ 60°11.8N. “© “ 19° 0575 BE.“ ek: 
(16.) Middle of Market rock 
“ 60° 18/.4 N. and long. 19° 08/.5 E. “ 


(17) “ 60°41'0N. “ “ 19°14’4 EB. “ a 


The lines joining points 14, 15 and 16 are those fixed by the ‘‘ Description 
topographique de la frontière entre le Royaume de Suède et l’Empire de 
Russie d’après la démarcation de l’année 1810, corrigée d’après la revision 
de 1888.” 
. The position of all the points mentioned in this Article is that shown 

generally in the British Admiralty chart No. 2297, dated 1872 (corrected up 
to August 1921); however, for greater precision the position of points 1 to 
11 is that shown in the following charts: Finnish charts No. 32, 1921, No. 
29, 1920, and Russian chart No. 742, 1916 (corrected in March 1916). 

A copy of each of these different charts is deposited in the archives of the 
„permanent Secretariat of the League of Nations. ; 

II. The territorial waters of the Aaland Islands are considered to extend 
to a distance of three nautical miles from the low-water mark of the islands, 
islets and reefs not permanently submerged, delimited above; nevertheless, 
these waters shall at no point extend beyond the lines fixed in paragraph I 
of the present Article. 

III. The whole of the islands, islets and reefs delimited in paragraph I 
and the territorial waters defined in paragraph IT constitute the “zone” t 
which the following Articles apply. s SA 


ARTICLE 3. 


No military or naval establishment or base of operations, no tea 
aeronautical establishment or base of operations, and no other installation 
‘utilized for war purposes shall be maintained or rereated: in the zone described 
in Article 2. 
ARTICLE 4. 


Subject to the provisions of Article 7, no military, naval or air force of any 
Power shall enter or remain in the zone described in Article 2; the manu- 
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facture, import, transport and re-export of arms and war material therein 
are strictly prohibited. 

The following provisions shall, however, be applied in time of peace:— 

(a.) In addition to the regular police force necessary for the maintenance 
of order and public security in the zone, in conformity with the general 
provisions in force in the Finnish Republic, Finland may, if exceptional 

_ circumstances require, send into the zone and keep there temporarily such © 
other armed forces as shall be strictly necessary for the maintenance of order. 

(b.) Finland also reserves the right for one or two of her light surface 
-warships to visit the islands from time to time, which can, in this case, anchor 
temporarily in these waters. In addition to these ships, Finland may, if 
specially important circumstances require, send into the waters of the zone 
and keep there temporarily other surface vessels, which must in no case 
exceed a total displacement of 6,000 tons. 

The right to enter the archipelago and to anchor there temporarily can be 
granted by the Finnish Government to only one warship of any other 
Power. . 

(c.) Finland may fly her military or naval aircraft over the zone, but, 
except in cases of force majeure, landing there is prohibited. 


ARTICLE 5. 


` The prohibition to warships of entering and remaining in the zone de- 

’ seribed in Article 2 does not restrict the freedom of innocent passage through 

the territorial waters. Such passage shall remain subject to, existing in- 
ternational rules and usages. 


ARTICLE 6. 


In time of war, the zone described in Article 2 shall be considered as a 
neutral zone and shall not, directly or indirectly, be used for any purpose 
connected with military operations. 

Nevertheless, in the event of a war effecting the Baltic Sea, it will be 
permissible for Finland, in order to assure respect for the neutrality of the . 
zone, temporarily to lay mines in its territorial waters, and for this purpose 
to take such measures of a maritime nature as are strictly necessary. 

Finland shall at once notify such action to the Council of the League of 
Nations. 


ARTICLE 7. 


I. In order to render effective the guarantee provided in the preamble of 
the present Convention, the High Contracting Parties shall communicate, 
either individually or jointly, with the Council of the League of Nations, 
so that it may decide upon the measures to be taken, either to assure the 
maintenance of the provisions of this Convention or to repress any violation 
thereof. 
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_ The High Contracting Parties undertake to assist in the measures which 
. the Council of the League of Nations may decide upon for this purpose. ` 
- When, in fulfilment of this undertaking, the Council shall-have to make'a 
decision under the above conditions, it will summon the Powers which are 
parties tothe present Convention, whether Members of the League or not, , 
to attend. The vote of the representative of the Power accused of having 
violated the provisions of this Convention shall not be necessary to constitute 
. the unanimity required for the Council’s decision. 
If unanimity cannot be obtained, each.of the High Contracting Parties 
shall be'authorized to take any measures which the Council by a two-thirds 
majority recommends, the vote of the representative of the Power accused ` 
of having violated the provisions of this Convention not being counted. 
II. In the event of the neutrality ofthe zone being imperilled by a sudden 
- attabk either against the Aaland Islands or across them against the Finnish 
` mainland, Finland shall take the necessary measures in the zone to check 
and repulse the aggressor until such time as the High Contracting Parties 
shall, in conformity with the provisions of the present Convention, be in a 
position to intervéne to enforce respect for the neutrality of the islands. 
Finland shall report the matter immediately to the Council. i 


ARTICLE 8. 


The: provisions of the present Convention shall remain in inai in spite 
of any changes that may take place in the present. status quo in the Sane 
Sea. E 

konan 9. 


The Council of the League of Nations is requested. to bring the: present 
Convention to the notice of the, Members of the League, in order that the 
‘legal status of the Aaland Islands, an integral part of the Republic of Fiù- 
land, as defined by the provisions of this Convention, may, in the interests 
of general peace, be respected by ‘all as part of the actual rules of conduct . 
among Governments.’ 

With the unanimous.consent of the High Cantenetite Parties, the present 
Convention may be submitted to any non-signatory Power whose accession 
may in future appear desirable, with a view to the formal adherence: of 
` such Power. 

. ‘Aprioea 10. 


Thé present Convention shall be ratified. The protocol of the first de- 
A posit of ratification shall be drawn up as soon as the majority of the signa-. 
tory Powers, including Finland ‘and Sweden, are in a position to take this 
eip: . 3 
. The ‘Convention shall come into force for each signatory or adhering’ 
` Power at the date of the deposit of its ratification or instrument of adhesion. 
The deposit of ratifications shall ae place at Geneva at the permanent: 
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Secretariat of the League of Nations, and any future instruments of adhesion 
shall also be deposited there. 

In faith whereof the plenipotentiaries have signed the present Convention 
and have affixed their seals thereto. 

Done at Geneva, the twentieth day of October, one thousand nine hundred 
and twenty-one, in a single copy which shall remain deposited in the archives 
of the Secretariat of the League of Nations, and of which a certified copy 
shall be sent by the Secretariat to each of the signatory Powers. 


(.8.) TRAUTMANN. (L.s.) Jean Govt. 

(u.s.) H. A. BERNHOFT. (.s.) J. D. GREGORY. 

(.8.) WENCK. (u.s.) A. Ricct-Busarti. 

(u.8.) ANT. Pror. z.s.) M. WALTERS. 

(u.s.) O. ENCKELL. (.s.) S. ASKENAZY. 

(u.s.) R. ERICH. (u.s.) ERIC TROLLE. 

(L.S.) CARL ENCKELL. (Ł.s.) E. MARKS von WÜRTEMBERG. 


Procès-verbal of the deposit of Ratifications of the Convention relative to the 
Non-Fortification and Neutralization of the Aaland Islands, signed at Geneva, 
October 20, 1921, between Germany, Denmark, Esthonia, Finland, France, 
the British Empire, Italy, Latvia, Poland and Sweden. 


In execution of Article 10 of the Convention signed at Geneva on the 20th 
October, 1921, the undersigned have met at the Secretariat of the League of 
Nations in order to proceed in agreement with the Secretary-General of 
the League to the deposit of ratifications and to place them in his custody. 

The instruments of ratification being produced, and being found on ex- 
amination in good and due form, have been entrusted to the Secretary- 
General of the League of Nations to remain deposited in the archives of 
the League. i 

The Secretary-General of the League of Nations will inform the contract- 
ing Powers of the deposit of the instruments of ratification made subse- 
quently by States signatories of the Convention which are not in a position 
at this date to carry out this formality. 

The same procedure shall be adopted in regard to every adherence which 
shall take place according to the terms of Article 9 of the Convention. 

In faith whereof the present procès-verbal has been drawn up. 

Done at Geneva, the 6th April, 1922. 


For Germany: For France: 

Dr. NAssE. P. DE REFFYB. 
For Denmark: For the British Empire: 

H. pe RICHELIEU. H. STANFORD LONDON. 
For Finland: For Sweden: 

CARL ENCKELL. | ADLERCREUTZ, 


Eric DRUMMOND, Secretary-General 
of the League of Nations. 
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TREATY BETWEEN THE PRINCIPAL ALLIED POWERS AND ROUMANIA RESPECTING ` 
BESSARABIA ! . 


Signed at Paris, October 28, 1920 


The British Empire, France, Italy, Japan, the Principal Allied Powers, 
and Roumania, 

_ Whereas in the interests of general peace in Europe it is of importance to 

assure henceforth a sovereignty over. Bessarabia in accordance with the 
aspirations of the population, and guaranteeing to its racial, religious and 

linguistic minorities the protection which is due to them; f 

Whereas from geographic, ethnographic, historic ahd economic points of 
view, the reunion of Bessarabia to Roumania is fully justified; 

Whereas the population of Bessarabia has given proof of its desire to see 
Bessarabia reunited to Roumania; ` 

In fine, whereas Roumania, of her own free will, desires to give positive ` 
guarantees of liberty and justice to the inhabitants of the former Kingdom of 
Roumania, and also to those of the territories newly transferred, irrespective 
of race, religion or language, ‘in conformity with-the treaty signed at Paris 
on the 9th December, 1919: 

Have decided to conclude the present treaty and, to this end, e ap- 
pointed the following as their plenipotentiaries, reserving the right to appoint 
others to sign it: 

His Majesty the King of the United Kingdom of Great Britain and Ireland 

and of the British Dominions beyond the Seas, Emperor of India: 

l The Right Honorable Edward George Villiers, Earl of Derby, K.G., 
P.C., K.C.V.0., C.B., Ambassador Extraordinary and Plenipotentiary 
of His Brianne Majesty at Paris; 

And 

` For the Dominion of Canada: 

The Right Honorable Sir G. Foster, G.C.M. Ho P.C., Minister of Com- 
merce; 

For the Commonwoatth of Aisma 

The’Right Honorable Andrew Fisher, High Commissioner for Australia 
in the United Kingdom; 

For the Dominion of New Zealand: 

. The Right Honorable Edward George Villiers, Earl of Derby, K.G., 
P.C., K.C.V.O., C.B., Ambassador Extraordinary and Plenjpoten- 
tiary of His Britannie Majesty at Paris; 

For the Union of South Africa: . 

- The Right Honorable Edward George Villiers, Earl of Derby, K.G., 

P.C., K.C.V.0O., C.B., Ambassador Extraordinary and Plenipoten- 
tiary of His Britannie "Majesty at Paris;; 


1 British Treaty Series 1922, No. 15 (Cmd. 1747). 
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For India: ``, i l ooo 
“The Right: Honorable Edward Geis Villiers; Earl of + Derby, K. G., 


' P.Ç., K.C. V. O., G B., Ambassador : Joana! and Plenipoten 


f tiary of His Buone Majesty at Paris; ; E 
` The President of the. French Republic: : ' 


M. Georges Leygues, President of the Council, “Minister Hi Foreign ‘=f 


Affairs; 
"M. Jules Cambon, Ambassador of France; bess 
His: Majesty the King of Italy: ` 


“Count Lelio Bonin Longare, Senator of the Kingdom, Ambassador Ex- . 


traordinary.. and Plenipotentiaty of His’ Maj pety the. King of a at 
l Paris; . 
His Majesty the Emperor of Japan:- 


© ‘Viscount Ishii, Ambassador Extraordinary and Plenipotentiary of His i 


i .Màjesty the'Emperor of Japan at Paris; 
' His Majesty the King of Roumania: _ 
M. Take Jonesco, Minister for Foreign Affairs; 


Prince Dimitrie Ghika, Envoy Extraordinary and ' Minister Plenipo- a 


„ tentiary of His Majesty the King of Roumania at a lg 
Who have agreed ‘on the following stipulations: ori l 


. ARTICLE 1 . 
i ` The high ‘contracting parties declare that they. recognize the sovereignty 


of Roumania over.the territory of Bessarabia comprised within the: present. 


- frontier of Roumania, the Black Sea, the course-of the Dniester from: its 


- mouth to the point where it is intersected by-the former boundary between 


z Bukovina and Bessarabia and that old boundary. 

AE ARTICLE 2, B E chi msn oC. 
"A commission consisting of three members, one of asia: shill be appointed 

-by the Principal Allied Powers, one by Roumania and one by the Council 


of the League of Nations on the: ‘part of Russia, shall be constituted within. ` 
fifteen: days following the coming into force of the present treaty, in raer, 


to one on, the: spot the new frontier line of Roumania. 


ARTICLE 3 


-Roumania dikes to observe the stipulations of the treaty signed . at 


Parison the 9th December, 1919, by the Principal Allied and Associated u, 
Powers and Roumania, and to ensure their rigorous observance in the terri- -| 
tory of Bessarabia as defined in Article 1, and particularly to’ assure to ita. 


. inhabitants, without distinction -of race, language or religion, the same 


guarantees of liberty and juStice as to:the inhabitants .of all other territories aa 


r forming part of the Kingdom of Roumania. 
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Aani 4 Y 
Roumanian nationality, to the exclusion of any other nationality, shall be ` 


` accorded ipso facto. to the nationals of the former Russian Empire settled 
in the territory of Bossarabis, as defined in Article 1. 


- ARTICLE 5 
Within a period of two years from the date of the coming into force of . 


` the present treaty, nationals of the former Russian Empire over the age 


of 18 years and settled in the territory of Bessarabia, as defined in Article 
1, shall be allowed to opt for any other nationality which may be open to 
them. . 

Option by the aebna will include that by the wife, and abia by the 


- parents will include that by their children under the age of 18 years. - 


Persons who have exercised the right of option above provided must within 
the ensuing twelve months transfer their place of residence to the state for 
which they have opted. l 

They shall.be at liberty to retain the immovable property which they 
possess in Roumanian. territory. They may carry away their personal 
property of every description: No export duty shall be imposed on them 
on account of this removal. 


' -ARTICLE 6 


Roumania. recognizes as Roumanian nationals, ipso ; facto and without: any 
formality, nationals of the former Russian Empire who were born on the’ 


-territory of Bessarabia, as defined in Article 1, of parents having their domi- 


cile there, although at the date of the coming inte force of the present treaty 
they may not themselves be domiciled there. 

` Nevertheless, within two years from the coming into force of the present i 
treaty, these persons may make à declaration before the competent Rou- 
manian authorities in the country in which they reside, that they renounce 


` -Roumanian nationality, and they will then cease to be considered as Rou- 
-manian nationals. In this respect, the declaration of the husband will be 


held valid for the wife, and that of the re will be held valid for children Í 


` under the age of 18 years. 


ARTICLE. 7 


The high contracting parties recognize that the mouth of the Danube, 
called the Kilia mouth, must pass under the jurisdiction of the et 


. Commission of the Danube. 


Pending the conclusion of a general convention for the inferiationdl con- 
trol of waterways, Roumania ‘undertakes to'apply to the ‘sections of the 
river system of the Dniester comprised within her territory or consti- 
tuting its frontiers, the régime provided in paragraph 1 of Article 332 and 
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in Articles 333 to 338 of the Treaty of Peace with Germany of the 28th 
June, 1919. 
ARTICLE 8 


Roumania shall assume responsibility for the share of the Russian public 
debt and all other financial obligations of the Russian state allotted to 
Bessarabia, which shall be fixed by a special convention between the Princi- 
pal Allied and Associated Powers of the one part, and Roumania of the other 
part. This convention shall be drawn up by a commission appointed by the 
aforesaid powers. Should the commission not come to an agreement within 

`a period of two years, the questions in dispute shall be at once submitted to 
the arbitration of the Council of the League of Nations. 


ARTICLE 9 


The high contracting parties will invite Russia to adhere to the present 
treaty as soon as a Russian government recognized by them shall be in 
existence. They reserve the right to submit to the arbitration of the Council 
of the League of Nations all questions which the Russian Government may 
raise respecting the details of this treaty, it being understood that the fron- 
tiers defined in the present treaty, as well as the sovereignty of Roumania over 
the territories therein comprised; cannot be called in question. 

The same procedure shall apply to all difficulties which may subsequently 
arise from the carrying out of the treaty. 

The present treaty shall be ratified by the signatory powers. It shall not 
come into force until after the deposit of these ratifications and from the 
coming into force of the treaty signed by the Principal Allied and Associated 
Powers and Roumania on the 9th December, 1919. 

The deposit of ratifications shall take place at Paris. f 

Powers of which the seat of the government is outside Europe will be 
entitled merely to inform the Government of the French Republic, through 
their diplomatic representative at Paris, that their ratification has been 
given;in that case they must transmit the instrument of ratification as soon 
as possible. 

A procés-verbal of the deposit of ratifications will be drawn up. 

The French Government will transmit to all the signatory powers a certi- 
fied copy of the procés-verbal of the deposit of ratifications. 


Done at Paris the 28th October, 1920, in a single copy, which will remain 
deposited in the archives of the Government of the French Republic, and 
of which authenticated copies will be transmitted to each of the powers 
signatory of the treaty. 

The plenipotentiaries who, owing to their temporary absence from Paris, 
are unable to attach their signature to the present treaty, will be allowed todo 
so until the 15th December, 1920. 
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` In faith whereof, the undermentioned plenipotentiaries, whose full powers 
have been found in zpod and due form, have signed the present treaty. ` 


(L.s.) DERBY. 

(L.5.) ANDREW FISHER. 
(u.s.) DERBY. 

(u.8.) DERBY. 

(L.S.) DERBY. 

(u.8.) G. Leyaurs. 
(u.8.) JuLES CAMBON. 
(.8.) Bonin. 

(u.s.) K. Isni. 

(.8s.) TAKE JoNEscO. 
(us.) D. J. Guixa. | 


PROTOCOL OF ARBITRATION OF THE TACNA-ARICA DISPUTE! 
Signed at Washington, D. C., July 20, 1922 


Assembled at Washington, D. C., pursuant to the invitation of the Govern- 
ment of the United States of America, for the purpose of arriving at a settle- 
- ment of the long-standing controversy, with respect to the unfulfilled provi- 
sions of the Treaty of Peace of October 20, 1883, the Republic of Chile and 
the Republic of Peru have for that purpose named their respective plenipo- 
tentiaries, that is to say: : 

Don Carlos Aldunate and Don Luis Izquierdo, Envoys Extraordinary and 
Ministers Plenipotentiary of Chile on Special Mission; and 

Don Melitón F. Porras and Don Hernán Velarde, Envoys Extraordinary 
and Ministers Plenipotentiary of Peru on Special Mission; who, after ex- 
changing their respective full powers found to be in good and due form, have 
‘agreed upon, and concluded the following articles: 

Article 1—It is hereby recorded that the only difficulties arising out of the 
. Treaty of Peace concerning which the two countries have not been able to 

reach an agreement, are the questions Susie out of the unfulfilled provisions 
of Article 3 of said treaty. , 
Article'2—The difficulties referred to in üe preceding article, will be sub- 
mitted to the arbitration of the President of the United States of America, 
whose decision shall be final. The arbitrator shall give both parties oppor- 
tunity to be heard, and shall take into consideration such arguments, evi- 
- dence, and documents as may be’presented. The arbitrator shall determine 
the periods. within which the arguments, evidence, and documents shall be 
presented, and shall determine all questions of procedure. 
Article 3—The present protocol shall be submitted to the approval of the. 
respective governments, and ratifications exchanged at Washington, D. C., 
1 Bulletin of the Pan American Union, September, 1922, pp. 220-221, 
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ikrough ‘the intsiriadiaey of the’ diplomatic representatives of Chile ind 
Peru, within the maximum period of three months: ra 
In witness whereof, the respective plenipotentiaries have nR the above 1 
~- articles, and have hereunto affixed their seals: 
Done in duplicate, at the city of Washington, this panni day of Tat: i 
in the year of our Lord one thousand nine hundred and twenty-two. . 


SuPPLeminrany Act 


En order to determine. with precision the scope of the abaan stipulated ON 


. in Article 2 of the protocol signed on this date: the underaigikg agree to pees z 
i on record the folowing points: ; 
1. The'following question, presented By Pei at a session of the conference 
held May 27th last, shall- be included in the arbitration: : 
i “Tn. order to determine the manner in which the stipulation of Article 

3 of the Treaty of Ancon shall be fulfilled, it-is agreed that there shall be 


‘submitted to arbitration the question whether, i in the present circum- 
- stances a plebiscite shall or shall not be held.” 


The Government of Chile may submit to the arbitrator ‘such segammentat in 
opposition as may be‘deémed appropriate for the defense of her rights. 

2. In the event that the decision is in favor of the holding of a plebiscite, ! 
the arbitrator shall have full power to determine the conditions for the hold- 
ing of such plebiscite. ‘. 

. 3; Should the ‘arbitrator decide that a plebiscite shall not be held, both 


|- parties agree, upon the request of either of them, to enter into-a discussion. 


of the situation created by the decision of the arbitrator. : 

Itis understood, in the interest of peace and good order, that in this event f 

. and pending an agreement as to the disposition of the territory, the adminis- 
trative. organization of the provinces shall not be disturbed.’ . 

4, In the event that no agreement‘ is’ reached as a result of the above- 


: . ‘mentioned discussion, the two governments will request the good offices of - 


the Government of the United States, i in order that’an agreement may be i 


: reached. 


5. It is agreed that pending claims relative ‘to Tarata atid Chilcaya ` are ' 
` also'included within the arbitration, in accordance with the final disposition 
of the territory, as referred to in Article 3 of said treaty. i 

This act forms an integral part of the protocol to which it refers. S 

In witiess whereof, the respective plenipotentiaries have signed the above 
articles, and have hereunto affixed their seals. 

- Done in duplicate, at the.city of Washington, this twentieth day of July, © 
_ in the year of our cee one thousand x nine hundred and ‘twenty-two. mee 
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CONVENTION INSTITUTIN G THE DEFINITIVE STATUTE OF THE DANUBE i 


Signed at Paris, July 23, 1921; all. ratifications having been deposited before 
f June 80, 1922, the convention came into force on that date. 


Belgium, France, Great Britain, Greece, Ttaly, | Roumania, the Serb-Croat- 
` Slovene State and Czechoslovakia, - ` 
Being desirous of determining jointly, in accordance with the stipulations 
` of the Treaties of Versailles, Saint-Germain, Neuilly and. Trianon, the gen- 
eral regulations by which the unrestricted vigan of the Danube shall 
be definitely assured, . 
Have resolved to conclude a convention, and, for that purpose, have ap- 
pointed as their respective plenipotentiaries, that i is to say: 
His Majesty the King of the Belgians: 
M. Jules Brunet, Minister Plenipotentiary; 
The President of the French Republic: 
"` M. Albert Legrand, Minister Plenipotentiary, Delegate to lie ee E 
and International Commissions of the Danube; 
His Majesty the King of the United Kingdom of Great Britain and Ireland 
and of the British Dominions beyond the Seas; Emperor of India: : 
Mr. John Grey Baldwin, Minister Plenipotentiary, Delegate to the ¢ 
` European Commission of the Danube; 
His Majesty the King of the Hellenes: f 
`M. André Andréadès, Professeur ala Faculté de droit de FUnjveraté i 
_ @Athénes; R F 
His Majesty the King of Italy: 
` Le Comte Vannutelli Rey, Counsellor of Legation; 
His Majesty the King of Roumania: 
M. Constantin Contzesco, Minister Plenipotentiary; Delegate to the , 
European ànd International Commissions of the Danube; 
His Majesty the. King of the Serbs, Croats, Slovenes: 
M. Mihailo G. Ristitch, Minister ‘Plenipotentiary, Delegate to the 
International Commission of the Danube; 
The President of the Republie of Czechoslovakia: 
M. Bohuslav Müller, Secretary of State in the Ministry of Public Works, . 
Minister Plenipotentiary, Delegate to the International Commission 
-of the Danube; 
who, having reciprocally soutinanigated their full powers, found in good and ` 
due form, have, in the preserice and with the participation of the duly author- . 
ized plenipotentiaries of Germany, la Bulgaria and Hungary, that 
‘is tosay:— | a, o, 
For Germany: ; 
Dr.. Arthur Seeliger, Minister Plenipotentiary, Delegate to the Inter- 
national Commission of the Danube; 


“1 British Treaty Series 1922, No. 16 (Cmd. 1754). 
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For Austria: 
Dr. Victor Ondraczek, Chef de section au Ministére fédéral des Com- 
munications publiques; 
For Bulgaria: 
M. Georges Lazaroff, Director-General, Ministry of Railways and Ports, 
Delegate to the International Commission of the Danube; 
For Hungary: 
His Excellency Edmond de Miklos de Miklosvar, Privy Councillor, 
Secretary of State, Delegate to the International Commission of the 
Danube; 


agreed upon the following provisions:— 


I—General Provisions. 
ARTICLE 1 

Navigation on the Danube is unrestricted and open to all flags on a footing 
of complete equality over the whole navigable course of the river, that is to 
say, between Ulm and the Black Sea, and over all the internationalized river 
system as defined in the succeeding article, so that no distinction is made, 
to the detriment of the subjects, goods and flag of any power, between them 
and the subjects, goods and flag of the riparian state itself or of the state of 
-which the subjects, goods and flag enjoy the most favored treatment. 

These provisions shall be read with the reservations contained in Articles 
22 and 43 of the present convention. 


‘ ARTICLE 2 

The internationalized river system referred to in the preceding article 
consists of: 

The Morava and the Thaya where, in their courses, they form the frontier 
between Austria and Czechoslovakia; 

The Drave from Bares; 

The Tisza from the mouth of the Szamos; 

The Maros from Arad; 

Any lateral canals or waterways which may be constructed, whether to 
duplicate or improve naturally navigable portions of the river system, or to 
_ connect two naturally navigable portions of one of these waterways. 


ARTICLE 3 


Freedom of navigation and the equal treatment of all flags are assured by 
two separate commissions, that is to say, the European Commission of the 
Danube, of which the administrative sphere, as defined in Chapter IT, extends 
over that part of the river known as the maritime Danube, and the Inter- 
national Commission of the Danube, of which the administrative sphere, 
as defined in Chapter ITI, extends over the navigable fluvial Danube as well 
as over those waterways which are declared by Article 2 to be international. 
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IL—Mu aritime Danube. 
ARTICLE 4 si 


The European Commission of the Danube is composed provisionally 
of one representative each of France, Great Britain, Italy and Roumania. ` 

Nevertheless, any European state which, in future, is able to prove its 
possession of sufficient maritime commercial and European interests at the 
. mouths of the Danube may, at its request, be accorded representation on the 
commission by a unanimous decision of the governments already represented. 


ARTICLE 5 


The European Commission retains the powers which it possessed before 
the war. 
No alteration is made in ike rights, prerogatives and priyileges which if i 
_ possesses in virtue of the treaties, conventions, international ge and agree- 
ments relative to the Danube and its ‘mouths. 


ARTICLE 6 


The authority of the European Commission extends, under the same 
- conditions as ‘before, and without any modification of its existing limits, 
over the maritime Danube, that is to say, from the mouths of the river to the - 
point where the authority of the International Commission commences. 


ARTICLE 7 


The powers of the European Commission can only come to an end as the 
result of an international agreement concluded by all the states mepresented 
on the commission. - 

The statutory seat of the commission shall continue to ‘be at Galatz. 


IL. —Fluvial Danube. 


ARTICLE 8 


. The International Commission is composed, in accordance with Articles 
` 847 of the Treaty of Versailles, 302 of the Treaty of Saint-Germain, 230 of 
the Treaty of Neuilly, and 286 of the Treaty of Trianon, of two representa- 
tives of the German riparian states, one representative of each of the other 
riparian states and one representative of each of the non-riparian states 
which are, or which may be in future, represented on the European Com- 
‘mission of the Danube. 


‘ARTICLE 9 . 
The authority of the International Commission extends over the Danube 


between Ulm and Braila and over the river ven defined as international 
‘in Article 2. 
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No waterway, other than those enumerated in Article 2, shall be placed 
under the authority of the International Commission without the unanimous 
consent of the said commission. 


ARTICLE 10 


On the portion of the Danube and river system placed under its authority, 
and within the limits of the powers derived from this convention, the Inter- 
national Commission is responsible that no obstacle of any description due 
to the action of one or more states is placed on the unrestricted navigation of 
the river; that in respect of access to and the use of ports and their equipment, 
-the subjects, goods and flags of all powers are treated on a footing of com- 
plete equality and, generally, that the international character which has 
been assigned by the treaties to the river system of the Danube suffers no 
prejudice. 

ARTICLE 11 , 

On the basis of proposals and plans submitted by the riparian states, the 
International Commission draws up the general programme of important 
works of improvement which should be carried out in the interests of the 
navigability of the international river system and of which the execution may 
be spread over a period of several years. 

The annual programme of current works of maintenance and improvement 
of the waterway is drawn up by each riparian state in respect of its own 
territory and communicated to the commission, which decides whether this 
programme is in conformity with the requirements of navigation; if neces- 
sary, the commission may modify the programme. 

The commission, in all its decisions, shall take account of the technical, 
economic and financial interests of the riparian states. 


ÅRTICLE 12 


The works included in these two programmes shall be undertaken by the. 
riparian states, each within the limits of its own frontiers. The commission 
will satisfy itself that the works are carried out and that they are in con- 
formity with the relevant programme. 

In case a riparian state is unable itself to undertake the works which re- 
late to its own territory, it is obliged to allow the International Commission 
to carry them out under conditions determined by the commission. The 
commission may not, however, entrust the execution of works to another 
state unless the section in question of the waterway is a frontier, in which 
case the commission shall decide, having regard to the special provisions of 
the treaties, the manner in which the works shall be carried out. 

The riparian states concerned are obliged to afford the commission or the 
executory state, as the case may be, all necessary facilities for carrying out 


the said works. 
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ARTICLE 13° 


The riparian states will have the right to carry out within the limits of 
their own frontiers, and without the previous consent of the commission, 
any works which may be necessitated by unforeseen and urgent circum- 
stances. They must, however, without delay apprise the commission of the 
reasons which have necessitated the works, of which a summary description 
must be furnished. 

ARTICLE, 14 


The riparian states shall supply the International Commission with a 
summary description of all works to be carried out on the portion of the 
waterway situated within their own frontiers which they consider necessary 
for their. economic development, especially works designed to prevent in- 
undation and those undertaken for purposes connected with irrigation and 
the utilization of hydraulic power. 

The commission may not forbid the construction of such works except 
in so far as they may be detrimental to navigation. 

If, within a period of two months from the date of the communication, 
the commission has made no observation, the execution of the works in 
question may be proceeded with without further formality. Should the 
contrary be the case, the commission shall take a definite decision in as 
short a time as possible and, at latest, within four months after the expiration 
of the first period. 


ARTICLE 15 


- The costs of current works of maintenance are borne by the riparian states 
concerned. . 

Nevertheless, in the event of a state being able to prove that the expendi- 
ture involved for the maintenance of the navigable channel substantially 
exceeds what would be required in the interests of its own traffic, it may re-- 
quest the commission to distribute the expenditure equitably between it and 
the riparian states directly interested in the execution of the works in ques- 
tion. The commission, in that event, will determine the amount to be 
contributed by each state and will ensure the settlement of the accounts. 

In the event of the commission itself undertaking works of maintenance 
within the frontiers of a state, it will receive from that state its contributory 
share of the expenditure. 


ARTICLE 16 


_ | With regard to works of improvement properly so called and to works i in 
respect of the maintenance of works of improvement of special importance, 
the state which carries them out may be authorized by the commission to 
cover their ‘cost by the imposition of navigation dues. 
If the commission itself undertakes works of this’ depti it may cover 
its expenditure by the imposition of dues. - 
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vt 


ARTICLE 17 


On those portions of the Danube which form the frontiers between two or’ 
more states, the execution of the necessary works and the apportionment of 
the expenditure involved shall be determined. by agreement between the 
states concerned. Failing an agreement, the commission; with due regard: 


for ‘the provisions of the treaties, shall-itself determine the conditions under . ` 


which the works shall be carried out and, eventually, the apportionment of 
- the expenditure incurred in their execution. : 


ARTICLE 18 


Dues, when levied on navigation, shall be moderate in amount. They 
shall be assessed on the ship’s tonnage and may in no case be based on the 
goods transported: This system of assessment may be revised by a unani- 
mous decision of the commission at the expiration of a period of five years. 

Revenue derived from navigation dues shall be exclusively applied to the 
works for which they were imposed. The International Commission shall . 
fix and publish the tariffs and shall control the collection and the application 
of the dues. 

The incidence of navigation dues may in no case involve differential treat- 

_ ment in respect of the flag of the vessels or the nationality of persons and 
` goods or in respect of ports of departure or destination or control of the 
vessels; the dues may in no case provide revenue for either- the collecting 
state or for the commission, nor, unless there exists a suspicion of fraud or 
transgréssion, may their collection render necessary a detailed examination 
of the eargo. : 

‘In cases where the International Commission. itself undertakes the execu- ` 
tion of works, it will collect the dues necessary to cover its expenditure 

through ‘the riparian state concerned. 


‘ARTICLE 19. 


Gadoni duties, tolls and other taxes imposed by riparian states on n goods 
loaded or discharged in ports or on the banks of the Danube shall be levied 
without distinction of flag and in such a manner as to cause no hindrance 
to navigation. 

Customs duties may not be higher ‘than those levied at the other customs 
frontiers’ of the same state on goods of the same description, origin and: 
destination.’ i . 

: ARTICLE 20 


Ports and other places on the international waterway where ‘public loading 
and discharging is carried out, together with their machinery and equipment, 
shall be accessible to navigation and utilizable without distinction in respect | 
of flag, country of origin or of destination, nor shall preferential treatment 
. be accorded by the local authorities to any vessel at the expensé of any other 
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vessel save in exceptional cases where it is manifest that the exigencies of the 
moment'and the interests of the country demand a modification of the prin- 
‘ciple. In these cases, the preferential treatment must be accorded so as not - 
to constitute a real hindrance to the unrestricted exercise = meyeenon nor 
` impair the principle of the equality of flags. 
' The. same authorities shall be responsible that all traffic Bacay: such ; 
as loading, discharging, lightering, warehousing, transhipping, &c., are 
carried out as easily and rapidly as possible and in such a manner as not in 
any way to hinder navigation. i 

Taxes and dues, which shall be reasonable, equally spplied to all flags and 
corresponding in amount to the expenses of construction, maintenance and 
working of the ports and their equipment, may be levied for the use of ports 
and places where public loading and discharging is carried out. The scale 
of taxes and dues shall be published and brought to the notice of those 
concerned, They shall only be levied when effective use is made of the 
equipment and machinery in respect of which they have been imposed. 

‘The riparian states shall not hinder navigation. companies from establish- ° 
ing on their territories the agencies necessary for the exercise of their busi- 
ness, subject to the observance of the laws and regulations of the country: 


ARTICLE 21 


In the event of riparian states deciding to create free ports or free zones in 

_ ports where transhipment is necessarily or generally carried out, the regula; 

tions relating to the use of these ports or zones shall be communicated to the 
International Commission. 


ARTICLE 22 


On the international waterway of the Danube, the transport of goods and 
passengers between the ports of separate riparian states as well as between 
the ports of the same state is unrestricted and open to all e on a footing 
of perfect equality. i 

Nevertheless, a regular local service for passengers or for aan or 
nationalized goods between the. ports of one and the same state may only be 
‘earried out by a vessel under a foreign flag in accordance with the national 
laws and in.agreement with the authorities of the riparian state concerned. 


ARTICLE 23 


The passage in transit of vessels, rafts, passengers and goods, whether 


' effected directly or after transhipment or after warehousing, 1 is free on the. 


- internationalized waterway of the Danube. 
Traffic in transit shall not be subject to customs atie or other pecil 
'. dues based solely on the fact of transit. 

When both banks of a waterway belong to the same state, goods in transit 
may be placed under seal, under lock or under the guard of customs officers. 


` 
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The state through whose territory the traffic in transit passes shall have 
the right to require the captain or owner of a vessel to make a written dec- 
laration, on oath if necessary, stating whether or not he is carrying goods of 
which the carriage is subject to regulations or of which the importation is 
prohibited by the state through whose territory the traffic is in transit. A 
list of these goods will be communicated as soon as possible to the Interna- 
tional Commission. 

The authorities of the state through whose territory the traffic is in transit 
cannot require the production of a ship’s manifest unless the captain has 
been convicted of attempted smuggling or the customs seals or locks have 
been forced. If, in this event, a discrepancy is discovered between the cargo 
and the manifest, the captain or owner may not invoke the principle of 
free transit of goods in order to shelter himself or the goods which he pro- 
posed to transport fraudulently from any legal action which, in accordance 
with the laws of the country, may be directed against him by the customs 
authorities. 

When the waterway forms the frontier between two states, vessels, rafts, 
passengers and goods in transit shall be exempted from all customs for- 
malities. 

ARTICLE 24 


The International Commission shall draw up, on the basis of territory 
by a legislative or administrative act and shall be police regulations which, 
as far as possible, shall be uniform for the waterway placed under its 
authority. 

Each state shall bring these regulations into force in its own territory 
by a legislative or administrative act and shall be responsible for their ap- 
plication under the conditions of control recognized by Articles 27 to 30 
appertaining to the commission. 

On frontier sections, the application of the regulations shall be assured 
under the same conditions by agreement between the riparian states or, 
in default of an agreement, by each riparian state within its own territorial 
boundaries. 

ARTICLE 25 


The general policing of the international waterway shall be exercised by 
the riparian states, who will communicate the relevant regulations to the 
International Commission to enable the latter to satisfy itself that their 
provisions do not infringe the principle of freedom of navigation. 


ARTICLE 26 


All vessels specially employed by riparian states on river police work shall 
carry, in addition to the national flag, a distinctive and uniform flag. The 
names, descriptions and numbers of the vessels thus employed shall be 
communicated to the International Commission, 
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ARTICLE 27 | 


To carry out the task which has been confided to it by the terms of the 
present convention, the International Commission shall establish such ad- 
ministrative, technical, sanitary and financial services as may be considered 
` necessary. The commission shall appoint and pay the personnel of these 
services and define their duties. 

The Commission may thus establish at its headquarters :— 

1. A permanent secretariat, of which the departmental chief shall be 
chosen from among the subjects of a non-riparian state represented on the 
commission. 

2. A technical department, of which the chief shall be appointed, if he 
belongs to a non-riparian state, whether represented or not on the commis- 
sion, by the statutory majority of its members, or, if he belongs to a riparian 
state of the Danube, by the unanimous vote of the commission. 

3. A navigation service, of which the departmental chief shall be selected 
from among the subjects of a European state not represented on the com- 
mission. 

4, An accounting and tax-controlling department, of which the chief shall 
be chosen from among the subjects of a riparian or non-riparian state, 
whether represented or not on the commission. 

These heads of departments shall be assisted by functionaries, chosen 
preferably and, equally, as far as possible, from among the subjects of the 
riparian states, These functionaries are international; they are appointed, 
paid and may only be dismissed by the commission. 


ARTICLE 28 


Each riparian state shall designate suitable functionaries, whose duties, 
within the limits of the frontiers of their respective states, shall be to place 
their services and local experience at the disposal of the high functionaries 
of the International Commission and to assist them in the execution of their 
work. 

ARTICLE 29 


Riparian states shall afford the commission’s functionaries all necessary 
facilities for the accomplishment of their duties. These functionaries, who 
shall be in possession of a warrant from the commission setting forth their 
official position, shall have the right to circulate freely on the river and in the 

_ ports and other places where public loading and discharging is carried out; 
the local authorities in every riparian state shall afford them assistance in the 
execution of their duties. The police and customs formalities to which they 
may necessarily be subjected shall be carried out so as not to interfere with 
their duties. 
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. ARTICLE 30 


The properly qualified functionaries of the commission shall report every . 
offence’ against the navigation arid police regulations to the competent’ 
local authorities, who are required to apply the appropriate punishments and 
. to inform the commission of the measures taken in EESTIS of the offence of 
which they were notified. 

Each riparian state shall indicate to the commission the courts which: are 
‘appointed to deal in first instance and on appeal with the offences referred 
.. to in the preceding paragraph. The commission’s representative who-has 
reported the offence shall, if occasion requires, be heard before these courts; 
‘which should be situated as close to the river as possible. 


ARTICLE 31 


i Hudicial solons relative to navigation o on the Danube which may be 
brought before a court of a riparian state, special bail (emition judicatum 
solvi) may not be demanded from foreigners either on account of their nation- _ 
ality or owing to their not having a domicile or residence or not possessing 
‘effects in the country in which the tribunal is situated. : 
The captain of a vessel may’not be prevented from, continuing his voyage _ 
on account of an action having been instituted against him: once he has 
furnished the surety required by the judge i in respect of the action itself. 


ARTICLE 32 


Ta order to maintain and improve navigable conditions on the section of 
the Danube between Turnu-Severin and Moldova, ‘known as the Tron, Gates 
and Cataracts, the two riparian states concerned and the International - 
Commission shall by agreement set up special technical and administrative 
services with central headquarters at Orsova, without prejudice to other 
auxiliary services which, in case of necessity, may be established at other 
points of the section. With the exception of the pilots, who may be selected 
from the subjects of any country, the personnel of these services shall be _ 
provided and appointed by the two riparian States; this personnel shall be 
placed under the direction of heads of services selected by the same states 
and approved by the International Commission. 


és Tae ARTICLE 33 


The commission, on the basis of proposals made by the s services eee 
to in the preceding article, shall.decide on the measures which thay be use- 
fully undertaken in respect of the upkeep and improvement of the navigable- 
conditions and of the administration of the section, as well as of the dues or 
other resources required to meet the expenditure involved, subject to the 

condition, however, that no financial obligation shall be imposed on any of 
the governments represented on the commission. 
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” The commission shall draw up special regulations to govern the working - 
of these services, the method of. collecting the dues and the payin of the ` 
_ personnel. í : 

The commission shall place at the disposal of these services te apneni, 
buildings and fixtures referred to in Article 288 of the Treaty of Trianon.. ` 

- When the natural difficulties which ‘have occasioned the institution of 
. these special administrative measures have disappear ed, the commission may 


- . decide to abolish them and to place the section under the same administrative 


" present. 


system, in respect of works and dues, which obtains on other frontier sections 
of the waterway. 
ARTICLE 34 
The commission may, if it so decides, apply a similar administrative 
system, to other parts of the waterway which offer the same natural diffi- 
. culties. to navigation, and may likewise abolish that system under the con-, 
ditions set forth in the preceding article. 


ARTICLE 35 


The International Commission determines its own method of procedure 
by regulations drawn up in plenary session. When establishing the annual 
budget, the commission will decide upon the measures to be adopted to meet 
the general expenses of its administration. The commission fixes the num- 
ber of its ordinary and extraordinary sessions and the place where they shall . 
be held, and constitutes a permanent executive committee; composed of the 
commissioners or their deputies present at the seat of the commission, and 
responsible for carrying out the ‘decisions | taken during the plenary session 

-and for the proper conduct of the service. : 

The presidency of the commission is held for a period of six months by 
each delegation i in turn in the alphabetical order of the states represented. 

The commission may only validly deliberate when two-thirds of its mem- 
bers are present. 

Decisions are taken by a majority vote of two-thirds of the members 


ARTICLE 36 


The statutory seat of the International Commission shall be at Bratislava 
for a period of five years from the date of the coming into force of this con- 
vention. 

At the expiration of that period, the commission shall have the right to 
change its seat, for a further period of five years, to another town situated . 
on the Danube, by virtue of a system of rotation which shall be decided by 
me commission. f 

ÁRTIOLE 37 

The property of the International Commission and the person of the 
commissioners are entitled to the privileges and immunities which are ac- 

corded i in peste and war to accredited diplomatic agents. ` 
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The commission shall have the right to fly on its buildings and vessels 
a flag, of which it shall itself determine the description and color. 


ARTICLE 38 


All question relative to the interpretation and application of the present 
convention shall be submitted to the commission. 

A state which is prepared to allege that a decision of the International 
Commission is ultra vires or violates the convention may, within six months, 
submit the matter to the special jurisdiction set up for that purpose by the 
League of Nations. A demand for a ruling under the aforesaid conditions, 
based on any other grounds, may only be preferred by the state or states 
territorially interested. 

When a state neglects to carry out a decision taken by the commission 
in virtue of the powers which it holds from the convention, the dispute may 
be submitted to the jurisdiction referred to in the preceding paragraph, in 
the conditions provided for in the rules of the said jurisdiction. 


IV.—General Stipulations. 
ARTICLE 39 


The International Commission of the Danube and the European Commis- 
sion of the Danube shall take all measures necessary to ensure, so far as it is 
possible and advisable, a uniform system of administration for the Danube. 

The two commissions shall, for this purpose, regularly exchange all in- 
formation, documents, minutes, plans and projects which may interest 
both. They may by agreement draw up certain identic regulations relative 
to the navigation and policing of the river. 


ArticLe 40 


The states signatory of the present convention shall endeavor, by the 
` conclusion of separate conventions, to establish uniform civil, commercial, 
sanitary and veterinary regulations relative to the exercise of navigation 
and to shipping contracts, 

ARTICLE 41 


All treaties, conventions, acts and agreements relative to international 
waterways generally and particularly to the Danube and its mouths, which 
are in force when the present convention is signed, are maintained in all and 
sundry of their stipulations which are not abrogated or modified by the 
preceding stipulations. 


ARTICLE 42 
At the expiration of five years from the date of its coming into force, the 


present statute may be revised if two-thirds of the signatory states so re- 
quest and specify the stipulations which appear to them to require revision. 
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This request shall be addressed to the dovermi of the French Republic, 
which will summion, within six months, a conference in which all the states 
signatory of the present convention shall be invited to take part. 


V.—Temporary Stipulation. 


ARTICLE 43 


The provisions of the present convention shall be interpreted in the sense 
that they shall not infringe -the stipulations of the treaties of peace as in- 
dicated in Articles 327 (paragraph 3), 332 (paragraph 2) and 378 of; the 
Treaty of Versailles and the corresponding articles of the Treaties of Saint- 
Germain, Neuilly and Trianon. l 


ÅRTICLE 44° 


The present convention shall be ratified and the ratifications deposited. 
at Paris as soon as possible, and at latest before the 31st March, 1922. 

The present convention shall come into operation three months after the 
deposit of the ratifications. 

In witness whereof the above-mentioned plenipotentiaries have signed 
‘the present convention, drawn up in a single copy, which shall be deposited , 
in the archives of the Government of the French Republic, a certified copy 

being transmitted to each of the signatory powers. 
Done at Paris, the 28rd July, 1921. 
(u.s.) J. BRUNET. 
(L.s.) A. LEGRAND. 
(L.s.) Jonn BALDWIN. 
(Ł.s.) A. ANDREADES. 
(u.s.) VANNUTELLI REY. 
(u.8.) Const. CONTZESCO. 
(u.s.) M. G. Ristirex. 
(u.s.) Ine. Bonustav MÜLLER. 


(L.S.) ,SEELIGER. 

(u.s.) Dr. ONDRACZEK. 
(u.s.) Gores LAZAROFF. 
(u.s.)- E. De MIKLOS. 


FINAL PROTOCOL 


At the time of signing the act establishing the definitive statute of the 
Danube and with a view to making its meaning more precise, the under- 
signed plenipotentiaries have agreed as follows:— 


_ 2 By Additional Protocol signed at Paris dated March 31, 1922, this period was prolonged 
until June 30, 1922. 
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Ad ARTICLE 2 


. The administrative system embodied in the present statute shall be ap- 
plied to the portion of the Tisza situated between the mouth of the Szamos’ 
and Tisza-Ujlak as soon as the International Commission of the Danube 
decide that that portion is navigable. 


t 


Ad ARTICLE 19 


The provisions of the second paragraph of Article 19 shall not be under- 
stood. so as to debar riparian states from eventually claiming the benefit ` 
of the exceptional conditions which may be admitted by the general conven- ' 
tion referred to in Article 338 of the Treaty of Versailles ‘and in the corre-. 
sponding articles of the other treaties of peace. - 


' Ad ARTICLE 22 r cari 


(a.) By the traffic referred to in the second. paragraph of Article 22, shall 
be undérstood any public-service for the transport of passengers and goods 
organized under a foreign flag between the ports of one and the same state, 
when that service is carried on. sufficiently regularly, uninterruptedly and 
' in volume sufficient to influence unfavorably, to the same extent as regular 
‘lines properly so called, the national interests of the state within which it is. 
carried on. 

(b.) It is understood that the provisions of Article 22 do aati in any way ` 
modify the situation which exists by virtue of Article 332 of the Treaty of . 
Versailles and the corresponding provisions of the other treaties of peace 
in respect of the relations between the Allied States on the one hand, and 

Germany, Austria, Bulgaria and Hungary on the other hand, or in respect 
of the relations of the latter states to each other, for the duration of the 
periods of time during which that situation shall be continued in execution 
of Article 378 of the Treaty of Versailles and of the corresponding articles of . 
- the other treaties of peace. 
_ -On the expiration of these periods of time, the provisions of Article: 22 ` 
shall become applicable to all the states without exception. 


‘Ad Arrictin 23 


The-state through which transit takes place shall not have the right to 
prohibit the transit of the goods referred to in the fourth paragraph of Article 
23, nor that of persons or animals, except in cases provided for by the sanitary 
and veterinary laws of the country through which the transit takes place, 
or by international convention relative to the subject. 


Ad. ARTICLE 31: 
Article 31 shall be understood in the sense that the subjects of foreign 
countries may not be placed in a more favorable portion than the subjects 
” of the POnniEy concerned. 
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l Ad ARTICLE 42 
In the event of the abolition of the European Commission being decided ` 
on before the expiration of the period of five years referred to in Article ` 


42, the governments signatory of the present convention shall come to an 
arrangement in respect of the conditions of revision of the present statute. 


Ad ARTICLE 44 


`- The first paragraph of Article 44 shall be understood in the sense that it, 
shall not infringe the stipulations contained in Article 349 of the Treaty of 
Versailles and in the corresponding articles of the other treaties of peage. 

In witness whereof the undersigned plenipotentiaries have drawn up the 
present protocol, which shall have the same validity and duration as the 
convention .to which it refers. 

Done at Paris, the 23rd July, 1921. ° 

. J. BRUNET. 
A.. LEGRAND. 
Jonn BALDWIN. 
A. ÅNDRÉADÈS. . 
: ' -VANNUTELLI Rey. 
, Const. ConTzEsco. 
M. G. Ristrrcn. 
Ine. Bonustav MÜLLER. 


SEELIGER. 
Dr. ONDRACZEK. 
GEORGES Lazarorr: 
E. be MIixKtos. 


AGREEMENT BETWEEN THE BRITISH AND DANISH GOVERNMENTS RESPECTING. 
; MATTERS ‘OF WRECK.! ` 


No.1. i 
Mr. Balfour to M. de Grevenkop-Castenskiold. 


Sir, Foreign Office, September 28, 1918. 
I have. the honour to inform you that His Majesty’s ‘Government have. 
duly considered the suggestion made in your note of the 28th ultimo, for the 
‘conclusion of a special arrangement with the Danish Government to enable 
` Danish Consuls in the United Kingdom to intervene in matters of wreck 
without their being called upon to produce any special authorisation to do so. 
2. I beg leave to state that His Majesty’s Government are prepared to 
conclude an arrangement of this description, on a basis of reciprocity, in the 
following terms:— g , l 
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(1.) Any vessel of either of the Contracting Parties which may be com- 
pelled, by stress of weather or by accident, to take shelter in a port of the 
other, shall be at liberty to refit therein, to procure all necessary stores, and 
to put to sea again, without paying any dues other than such as would be 
payable in a similar case by a national vessel. In case, however, the master 
of a merchant vessel should be under the necessity of disposing of a part of 
his merchandise in order to defray his expenses, he shall be bound to conform 
to the regulations and tariffs of the place to which he may have come. 

(2.) If any vessel of one of the Contracting Parties shall run aground or 
be wrecked upon the coasts of the other, such vessel, and all parts thereof, 
and all furniture and appurtenances belonging thereunto, and all goods and 
merchandise saved therefrom, including any which may have been cast into 
the sea, or the proceeds thereof, if sold, as well as all papers found on board 
such stranded or wrecked vessel, shall be given up to the owners or their 
agents when claimed by them. If there are no such owners or agents on the 
spot, then the same shall be delivered to the British or Danish Consular 
officer in whose district the wreck or stranding may have taken place upon 
being claimed by him within the period fixed by the laws of the country, 
and such Consular officers, owners or agents shall pay only the expenses 
incurred in the preservation of the property, together with the salvage or 
other expenses which would have been payable in the like case of a wreck or 
standing of a national vessel. 

The Contracting Parties agree moreover that merchandise saved shall 
not be subjected to the payment of any customs duty unless cleared for 
internal consumption. 

(3.) In the case either of a vessel being driven in by stress of weather, run 
aground, or wrecked, the respective Consular officers shall, if the owner or 
master or other agent of the owner is not present, or is present and requires 
it, be authorised to interpose in order to afford the necessary assistance to 
their fellow-countrymen. 

8. Should the Danish Government be willing to accept these proposals, 
I should be glad if you would be so good as to inform me accordingly, in 
which case the present note and your reply would, it is suggested, be suf- 
ficient to place upon formal record the understanding arrived at between 
our respective Governments. 

I have, &c. A. J. BALFOUR. 


No. 2. 
M. de Grevenkop-Castenskiold to Earl Curzon. 
(Received November 30.) 


Danish Legation, London, 
My Lord, November 29, 1920. 


In reply to Mr. Balfour’s note of the 28th September, 1918, concerning 
the conclusion of a reciprocal arrangement between His Britannic Majesty’s 
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Government and the King’s Government enabling their respective Consular 
officers to intervene in matters of wreck without special authorisation, I 
have the honour hereby to inform your Lordship that I have this day been 
directed to accept in their entirety the terms laid down in the above-men- 
tioned note as the basis of the proposed arrangement. The King’s Govern- 
ment is equally agreed that the said note and the present reply shall be suf- 
ficient to constitute and place upon formal record the understanding in 
question. I shall, therefore, feel grateful if your Lordship will be good 
enough to transmit to me an official acknowledgment of my Government’ s 
acceptance as herein conveyed. 





I have, &e. 
H. Grevenkop-CasTENSKIOLD. 
No. 3. 
P Earl Curzon to M. Tage Bull. 
` Sir, Foreign Office, January 20, 1921. 


I had the honour to receive M. de Grevenkop-Castenskiold’s note of the 
29th November last, in which he was good enough to inform me that the 
proposals contained in my. predecessor’s note of the 28th September, 1918, 
concerning the conclusion of an arrangement between the United Kingdom 
and Denmark with respect to matters of wreck meet with the approval 
and acceptance of the Danish Government. 

2. It would seem convenient that the agreement thus arrived at between 
the two Governments should be regarded as taking effect from the date of 
the receipt of M. de Grevenkop-Castenskiold’s note, viz., the 30th November 
last, and I shall be glad to learn whether the Danish Government concur 
in this proposal. 

3. I have the honour to add that the Board of Trade will give the necessary 
instructions to Receivers of Wreck in this country for their guidance in | 
dealing with future cases of Danish wrecks on the coasts of the United 
Kingdom. 

I have, &e. 

` CURZON OF KEDLESTON. 


No. 4. . 
M. Tage Bull to Earl Curzon. 
~” (Received January 22.) 


G Danish Legation, London, 
My Lord, January 21, 1921. 

While acknowledging with thanks your Lordship’s note of the 20th instant 
regarding an arrangement relative to matters of wreck, I have the honour 
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to state hi I: am authorised to concur on behalf of the King’s Government 


with the proposal that the arrangement in question between the United | 


. Kingdom and Denmark should be cies as taking effect from the 30th 
November, 1920. ` 
I have, &e. 


è 


T; Burr, 
ee Chargé d'Affaires a.i: ` 


- DESPATCH TO HIS BRITANNIC MAJESTY’S REPRESENTATIVES ABROAD 

| RESPECTING THE STATUS OF EGYPT! 
Sir, Foreign Office, March 15, 1922. 

His Majesty’s Government, with. the approval of Parliament, have de- 
cided to terminate the protectorate declared over Egypt on the 18th De- 
cember, 1914, and to recognise her as an independent sovereign State. In 
informing the Government to which you are accredited. of this decision-you . 
should communicate the: following notification :— 


When the peace and prosperity of Egypt were menaced in December 
1914 by the intervention of Turkey in the Great War in alliance with . 
the Central Powers, His Majesty’s Government terminated. the suzer- 
‘ainty of Turkey over Egypt, took the country under their protection and 
declared it to be a British protectorate. 

The situation is now changed. Egypt has emerged from the war . 
prosperous and unscathed, and His Majesty’s Government, after grave 
consideration and in accordance with their traditional policy, have de- 
cided to terminate the protectorate by a declaration in which, they © 
recognise Egypt as an independent sovereign State, while preserving - 
for future agreements between Egypt and themselves certain matters 

_ in which the interests and obligations of the British Empire are specially 
_ involved. Pending such: agreements, the status quo as regards these 
matters will remain unchanged. ; 
ac The Egyptian Government will be at liberty to re-establish a Ministry 
- for Foreign Affairs and thus to prepare the way for the diplomatic.and _ 
_ consular representation of Egypt abroad. 

Great Britain will not in future accord protection to Egyptians in 
foreign countries, except in so far as may be desired by the Egyptian’ 
Government and pending the representation of Egypt in the country: ' 
concerned. : 

The termination of the British protectorate over Egypt involves: 
however, no change in the status quo as regards the position of other 
Powers in Egypt itself. 

The welfare and integrity of Egypt are necessary to the peace and 

. safety of the British Empire, which will therefore always maintain 
as an essential British interest the special relations between itself: and ` 
Egypt long recognised by other Governments. These special relations: 
are defined in the declaration recognising Egypt as an independent 

. sovereign State. His Majesty’s Government have laid them down as 


1 British Parliamentary Command Paper No. 1617. 


OFFICIAL DOCUMENTS ; * 8l 


matters in which the rights and interests of the British Empire are 
vitally involved, and will not admit them to be questioned or discussed 
by any other Power. In pursuance of this principle, they will regard 
as an unfriendly act any attempt at interference in the affairs of Egypt 
by another Power, and they will consider any aggression against the 
territory of Egypt as an act to be repelled with all the means at their 
command. 
I am, &e. 
CURZON OF KEDLESTON. 


AGREEMENT BETWEEN THE BRITISH AND ESTHONIAN GOVERNMENTS 
RESPECTING COMMERCIAL RELATIONS.! 


No. 1. 
M. Piip to Earl Curzon of Kedleston. 


. Esthonian Legation, London, 
My Lord, . July 20, 1920. 

Ir being the desire of our respective Governments to establish close com- 
mercial relations between the United Kingdom and Esthonia, I have the 
honour tọ inform you that, on condition of reciprocity, British nationals and 
goods, the produce or manufacture of the territories of His Britannie Maj- 
esty, will enjoy unconditionally in Esthonia treatment at least as favourable 
in-all respects as that accorded to the nationals and goods, the produce or 
manufacture of the most favoured foreign country. This. treatment shall 
be accorded in all matters of commerce and navigation as regards impor- 
tation, exportation and transit, and, in general, in all that concerns customs 
duties and formalities and commercial operations, the establishment of 

' British subjects in Esthonia, the exercise of commerce, industries and pro- 
fessions, and the payment of taxes. 

2. British vessels will enjoy in the ports, rivers and territorial waters of 
Esthonia treatment. not less favourable than that accorded to Esthonian 
vessels or to vessels of the.most favoured foreign country, subject however 
to the right of the Esthonian Government to reserve the coasting trade to 
Esthonian vessels. 

3. Esthonia further undertakes, on condition of reciprocity, to accord 
freedom of‘transit to persons, goods, vessels,-aircraft, carriages, wagons and 
mails in transit to or from the United Kingdom over Esthonian territory, | 
including territorial waters, and to treat them at least as favourably as 
Esthonian persons, goods, vessels, aircraft, carriages, wagons and mails, . 
respectively, or those of any other more favoured nationality, origin, im- 
portation or ownership, as regards facilities, charges, restrictions and all 
other matters. 

4. The foregoing stipulations will not be applicable to India or to any of 
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His Britannic Majesty’s Dominions, Colonies, Possessions or Protectorates , ` 


beyond the seas, unless notice of accession to this arrangement shall have 
been given on behalf of India or any. such Dominion, Colony, Possession or 
‘Protectorate by His Britannic Majesty’s representative at Reval béfore the 
expiration of twelve months from’ this date. Nevertheless, goods, the 
produce or manufacture of India or of any of His Britannic Majesty’ s Do- . 
- minions, Colonies, Possessions and ‘Protectorates, will enjoy in Esthonia 
complete and unconditional most- -fayoured-nation treatment so long as 
India or such Dominion, Colony, Possession or Protectorate accords to 
‘goods, the produce.or manufacture of Esthonia, treatment as favourable as 
that accorded to the produce of the soil or industry of any other foreign 
country. : 
5. The above arrangement will have effect as ‘from the date of this note; i 
and will remain in force unless and until either of our respective Governments 
. has given notice to the other of its intention. to terminate it. , In that case, 
it will remain in force until the expiration of six : months from the date of 
` such notice. 

As regards India and the British Dominisäs, Colonies, Paon and 
Protectorates which may have acceded to this arrangement in virtue of the 
provisions of paragraph 4, either of our respective Governments shall have 
the right to terminate it separately on giving six months’ notice to that 
efféct. i i 


I have, &e. ANT. Pus 


"No. 2. 
; _ ‘Earl Curzon of Kedleston to M. Piip. 
Sir, : y . Foreign Office, July 20, 1920. 
Ir being the desire of our respective Governments to establish close com- 
mercial relations between the United Kingdom and Esthonia, I have the 
‘honour to inform you that, on condition of reciprocity, Esthonian nationals 
and goods, the produce or manufacture of the territories of Esthonia, will 
enjoy unconditionally in the territories of His Britannic Majesty treatment 
. atleast as favourable in all respects as that accorded to the nationals and .. 
‘goods, the: produce or manufacture of the most favoured foreign country. 
This treatment shall be accorded in all mattérs of commerce and navigation 
as regards importation, exportation and transit, and, in general, in all.that 
concerns. customs duties and formalities and commercial operations, the ` 
establishment of Esthonian subjects in the territories of His Britannic ` 
Majesty, the exercise of commerce, industries and Drotessiong; and, the 
payment of taxes. 
2. Esthonian vessels will enjoy in the TEN rivers and tenian waters ` 
of the territories of His Britannic Majesty treatment not less favourable 
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than that aoned to British vessels or to vessels of the most favoured 
foreign country,.subject, however, to the right of the British Government to 
reserve the coasting trade to British vessels. 

3. His Majesty’s Government further undertake, on condition of ‘reci- 
procity, to accord freedom of transit to persons, goods, vessels, aircraft, 
carriages, wagons and mails in transit to or from Esthonia over the territories 
of His Britannic Majesty, including territorial waters, and to treat them at 

‘least as favourably as British persons, goods, vessels, aircraft, carriages, . 
wagons and mails, respectively, or those of any other more favoured na- 
tionality, origin, importation or ownership, as regards facilities, charges, 
restrictions and'all other matters. 

4. The foregoing stipulations will not be applicable to India or to any of . 
His Britannic Majesty’s Dominions, Colonies, Possessions or, Protectorates - 
beyond the seas, unless notice of accession to this arrangement shall have 
been given on behalf of India or any such Dominion, Colony, Possession 
or Protectorate by His Britannic Majesty’s representative at Reval before 
the expiration of twelve months from this date. Nevertheless, goods, the 
produce or manufacture of India or of any of His Britannic Majesty’ s Do- 
minions, Colonies, Possessions and Protectorates, will enjoy in Esthonia 

_ complete and unconditional most-favoured-nation treatment so long as 
India or such Dominion, Colony, Possession or Protectorate accords to 
goods, the produce or manufacture of Esthonia, treatment as favourable 
as that accorded to the produce of the soil or industry of any other foreign 
country. 

‘5. The above arrangement will have effect as from the date of this note, 
and will remain in force unless and until either of our respective Govern- 
‘ments has given-notice to the other of its intention to terminate it. In 
that case, it will remain in force until the cs of six months from — 
.the date of such notice. 

As regards India ‘and the British amilon, Colonies, Pon and. 
Protectorates which may have acceded to this arrangement in virtue of the 
provisions of paragraph 4, either of our respective Governments shall have 
the right to terminate it separately on giving six months’ notice to that 
effect. 

I have, &e. i poia 

i Curzon or KEDLESTON.. 
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CONVENTION BETWEEN THE UNITED KINGDOM AND FRANCE RESPECTING LEGAL 
PROCEEDINGS IN CIVIL AND COMMERCIAL MATTERS! 


Signed at London, February 2, 1922; ratifications exchanged at London, 
May 2, 1922. 


His Majesty the King of the United Kingdom of Great Britain and Ireland 
and of the British Dominions beyond the Seas, Emperor of India, and the 
President of the French Republic, being desirous to facilitate the conduct of 
legal proceedings between persons resident in their respective territories, 
have decided to conclude a Convention for this purpose and have accordingly 
nominated as their Plenipotentiaries: 

His Majesty the King of the United Kingdom of Great Britain and Ireland 
and of the British Dominions beyond the Seas, Emperor of India: the Most 
Honorable the Marquess Curzon of Kedleston, K.G., His Majesty’s Prin- - 
cipal Secretary of State for Foreign Affairs; 

The President of the French Republic: His Excellency Count de Saint- 
Aulaire, Ambassador Extraordinary and Plenipotentiary of the French 
Republic in London; ' 

Who, having communicated their full powers, found in good and due form, - 
have agreed as follows:— 


ARTICLE 1, 
This Convention applies only to civil and commercial matters. 


Transmission of Judicial and Extra-judicial Documents. 


ARTICLE 2. 


In cases where the law of one of the High Contracting Parties permits 
documents to be served in the territory of the other, such service may be 
effected in either of the following ways indicated in Articles 3 and 4. 


ARTICLE 3. 


(a.) The request for service is addressed: 

In France, by the British Consul to the “Procureur de la République” 
within whose jurisdiction the recipient of the document is; 

In England, by the Consul-General of France in London to the Senior 
Master of the Supreme Court of Judicature in England. 

(b.) The request is drawn up in the language of the authority applied to. 
It contains the name of the authority from whom the document enclosed 
emanates, the names and descriptions of the parties, and the address of the 
recipient. Itis accompanied by the original and two copies of the document 
in question in the language of the State making the request, and by a trans- 
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lation certified by the consular authority of that State, and a copy of such 
translation. 

(c.) The service is effected by the delivery of the original or a copy of the 
document, as indicated in the request, and the copy of the translation, to the 
recipient in person, in England, by a process server; in France, by a “‘huis- 
sier” appointed by the “Procureur de la République.” 

. (d.) The judicial authority applied to transmits to the consular authority 
making the request a certificate establishing the fact and the date of the 
service in person, or indicating the reasons for which it has not been possible 
to effect it. 

(e.) When the document transmitted to the “Procureur de la République” 
is intended for a person resident in another jurisdiction, this magistrate 
will immediately notify the consular authority making the request, and will, 
of his own motion, transmit the document to the “Procureur de la Ré- 
publique” who is competent. 

Q. ) No State fees of any nature whatever shall be charged in respect of the 
service. Nevertheless, the State making the request must repay to the 
State applied to any charges which are payable under the local law to the 
persons employed to effect service. These charges are calculated in accord- 
ance with the tariff in force in the State applied to. Repayment of these 
charges is claimed by the judicial authority applied to from the consular 
authority making the request when transmitting the certificate provided for 
in paragraph (d.). 

(g.) The execution of a request for service can only be refused if the, 
State in whose territory it isto be effected considers it such as to compromise 
its sovereignty or safety. 

(h.) Any difficulties which may arise in respect of the request,shall be 
settled through the diplomatic channel. 


ARTICLE 4. 

The service of judicial or extra-judicial documents may also be made 
directly and without the application of any compulsion through the medium 
and under the responsibility of the consular authority of each of the High 
Contracting Powers in the territory of the other. 


Comia rogatotres. 
ARTICLE 5. 


; Evidence with is required for use in one of the contracting countries is 
taken in the territory of the other, at the request of the party interested, 
in one of the ways indicated in Articles 6, 7 and (where applicable) 8. 


ARTICLE 6, 


(a.) The pompetent judicial authority of one of the parties addresses itself 
by means of a “commission rogatoire”’ to the competent judicial authority 
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of the other State, requesting it to take the evidence of witnesses within 
its jurisdiction i in legal form. . 

(b.) The “commission rogatoire” is transmitted— 

In England, by the Consul-General of France in London to the. Senior 
Master of the'Supreme Court of Judicature in England; . ‘ 

In France, by the British Consul to the “Procureur de la République” 
within whose jurisdiction the “commission rogatoire” is to be executed. 

‘(c.) The “commission rogatoire” is- drawn up in the language of the ` 
authority making the request and accompanied by 4 translation in the 
language of the authority applied to. 

(d.). The judicial authority to whom the “commission rogatoire” is ad- 
dressed executes.it by the use of the same compulsory measures as would 
be applied in the case of a commission emanating from the authorities of the: 
State applied to or of a request to that effect made by an ateei party 
in the territory of that State. 

(e.) The authority making the request i is, if it so desires, inforined of the ' 
date and place where the proceedings asked for will take place, in order that. 
the interested party may be able to be present either in person or by his 
representative. 

(f.) The execution of a “commission rogatoire”’ can only be refused— 

1: If-the authenticity of the document is not established; 

2. If the State within whose territory the execution was to have taken: 
place considers it such as to affect its sovereignty or safety. 

(g.) In ‘case the authority -applied to is without jurisdiction, the -“com- 
mission rogatoire”’ is forwarded without any further request to the compe- 
tent authority of the same State, in accordance with the rules laid down 
by the law of the latter. 

(h.) In every instance in which the “commission rogatoire” is not exe- 
cuted-by the authority applied to, the latter at once informs the saraoriiy 
making the request, stating the grounds on which the execution of the “ com- 
mission rogatoire’’ has been refused, and in the event of the authority being 
without jurisdiction, the authority to whom the commission has been 
forwarded. 


(4.) The judicial authority proceeding to the execution of a “commission. ` l 


rogatoire” applies, so far as the procedure, to be followed is concerned, the 
law of its own country. 

Nevertheless, an application. by the authority making the request that l 
some special procedure may be followed shall be acceded to, provided such 
procedure be not contrary to the law.of the State applied to. 

(j.) No State fees of any nature shall be levied in respect of the execution 
_of the “commission rogatoire.” 

Nevertheless, the State making the request repays to the State applied 
to the charges and expenses payable to witnesses or experts, the costs of 
obtaining the attendance. of witnesses who have not appeared voluntarily, 
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and deui the charges payable to any -person whom the competent jtidicial 
authority may have deputeg to act in cases where the local law permits this 
to be done. 

The repayment of these expenses is claimed by the authority applied to - 
from the authority making the request when transmitting to it the docu- 
ments: establishing the execution of the “commission rogatoire.” These 
charges are calculated in accordance with the tariff in force in the State 
applied to. od 

(k.) Any’ difficulties which may arise in respect of the danin. -of ‘the 

“commission rogatoire” are settled through the diplomatic channel. 


ARTICLE 7. 


(a.) The evidence may also be taken without the intervention of the local 
authority by the consular- authority of the country before whose courts the 
evidence is to be used. 

(b.) The consular authority may invite the attendance of Tere and 
- the production of documents and administer an oath, but without exercising 

any compulsory powers. , l 

. (c) The consular authority takes the evidence in accordance with the 

‘laws of his own country. The parties have the right to be present or to be 
represented by any person who is competent.to act before the tribunals of 
the consul’s State. 

ARTICLE 8. 


(a.) If the ia of the country applied to authorizes such iois the 
competent court of the State applied to may be requested to appoint a 
person to take the evidence. Such person may be a consular authority of 
. the State making the request or any other person proposed by that State. 

(b.) In this case the court applied to takes the necessary steps, to secure 
the attendance of witnesses and the production of documents, making use, - 
if necessary, of its compulsory powers. 

(c.) The person thus nominated has the same power to administer an oath 
as a judge, and persons giving false evidence before him are liable in the 
courts of the State applied to to the penalties provided by the law of that 
State for perjury. 

(d.) The evidence is. taken in accordance with the ing of the country i in 
‘ which it is to be used, and the parties have the right to be present in person 
or represented by any persons who are competent to act before the courts 
of that State. ` 

i ‘ARTICLE 9. 


The fact that an attempt to take evidence under the procedure laid down 
in Article 7 has failed owing to a refusal of a witness to appear, give evidence 
` or produce documents does not prevent an application being subsequently , 
made to take the evidence in accordance with Article 8. 


38 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Final Provisions. 


(a.) The present Convention shall come into force two months after the 
date on which ratifications are exchanged and shall remain in force for three 
years after its coming into force. In case neither of the High Contracting 
Parties shall have given notice to the other six months before the expiration 
of the said period of its intention to terminate the Convention, it shall remain 
in force until the expiration of six months from the day on which either of 
the High Contracting Parties shall have given such notice. 

(b.) This Convention shall not apply to any of the Dominions, Colonies, 
Possessions or Protectorates of the two High Contracting Parties, but either 
High Contracting Party may at any time extend, by a simple notification, 
this Convention to any such Dominion, Colony, Possession or Protectorate. 

Such notification, shall state the date on which the Convention shall come 
into force, the authorities to whom judicial and extra-judicial acts and 
“commissions rogatoires” are to be transmitted, and the language in which 
communications and translations are to be made. 

Each of the High Contracting Parties may, at any time after the expiry 
of three years from the coming into force of the extension of this Convention 
to any of its Dominions, Colonies, Possessions or Protectorates, terminate 
such extension on giving six months’ previous notice. 

(c.) This Convention shall also not apply to Scotland or Ireland; but 
His Britannic Majesty shall have the right to extend the Convention to 
Scotland or Ireland on the conditions set forth in the preceding paragraph 
in respect of Dominions, Colonies, Possessions or Protectorates. 

In witness whereof the Undersigned have signed the present Convention 
and have affixed thereto their seals. 

Done in duplicate at London, the 2nd day of February, 1922. 


(L.S.) CURZON oF KEDLESTON. 
Gs.) Sarnt-AUCLAIRE. 


AGREEMENT BETWEEN THE UNITED STATES AND FRANCE MODIFYING THE 
PROVISIONS OF ARTICLE VII OF THE CONVENTION OF NAVIGATION AND 
COMMERCE OF JUNE 24, 1822.1 


Signed at Washington, July 17, 1919; ratifications exchanged at Washington, 
January 10, 1921, 


The Government of the United States of America and the Government 
of the French Republic, being desirous of modifying the provisions of Article 
VII of the Convention of Navigation and Commerce concluded between 
them on June 24, 1822, have authorized the undersigned, to wit: 

The Honorable Frank L. Polk, Acting Secretary of State of the United 
States, and 
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His Excellency Mr. J. J. Jusserand, Grand Officer of the National Order 
of the Legion of Honor, Ambassador of France at Washington, 
To conclude the following Agreement: 


ARTICLE I. 


It is agreed between the High Contracting Parties that Article VII, of 
the Convention of Navigation and Commerce, concluded between the 
Government of the United States and the Government of France on June 
24, 1822, shall be modified and replaced by the following: 

“The present temporary Convention shall be in foree for two years from 
the first day of October next, and even after the expiration of that term, 
until the conclusion of a definitive treaty, or until one of the parties shall 
have declared its intention to renounce it; which declaration shall be made 
at least three months beforehand. And in case the present arrangement 
-should remain without such declaration of its discontinuance by either 
party, the extra duties specified in the 1st and 2d articles, shall, from the 
expiration of the said two years, be, on both sides, diminished by one-fourth 
of their whole amount, and, afterwards by one-fourth of the said amount 
from year to year, so long as neither party shall have declared the intention 
of renouncing it as above stated.” 


Arrioie II. 


The present Agreement shall be ratified by the President of the United 
States of America by and with the advice and consent of the Senate thereof, 
and by the President of the French Republic, and shall become effective 
upon the exchange of ratifications which shall take place at Washington 
as soon as possible. 

Done in duplicate at Washington in the English and French languages 
this 17th day of July one thousand nine hundred and nineteen. 


[seau] FRANK L. Poux 
[SEAL.] JUSSERAND 


SUPPLEMENTARY CONVENTION BETWEEN THE UNITED STATES AND GREAT 

BRITAIN PROVIDING FOR THE ACCESSION OF THE DOMINION OF CANADA 

TO THE REAL AND PERSONAL PROPERTY CONVENTION OF MARCH 2, 1899.! 

Signed at Washington, October 21, 1921; ratifications exchanged at Wash- 
ington, June 17, 1922. 

The United States of America and His Majesty the King of the United 
Kingdom of Great Britain and Ireland and of the British Dominions beyond 
the Seas, Emperor of India, being desirous of permitting the Dominion of 
Canada to accede to the Convention concerning the tenure and disposition 
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of real and personal property, signed at Washington on, ‘March 2, 1899, 
have agreed to conclude a supplementary Convention for. thet purpose, ` 
and have named as their plenipotentiaries: 
' The President of the United States of America, the Honorsble Charles 
E. Hughes, Secretary of State of the United States, and i 
- His Britannic Majesty, The Right Honorable Sir Auckland Geddes, 
K. C. B., his Ambassador Extraordinary and Plenipotentiary at Washington; 
Who having communicated to each other their Full Powers, which were 
found to be in due and proper form; have agreed upon the following Articles: 


ARTICLE I 


The provisions of the- Convention of March 2nd, 1899, shall icone 
applicable to the Dominion of Canada upon ratification of the -present . 
Conyention i in the manner provided by Article ig hereof. 


. ARTICLE I 


The present Convention shall be ratified by the President of the United 
States of America by and with the advice and consent of the Senate thereof . 
and by His Britannic Majesty. The ratifications shall be exchanged in 
' Washington as soon as practicable and the Convention shall take. effect on 

. the date of the exchange of ratifications. te 
’ The Convention of March 2, 1899, may be terminated with respect to 
the Dominion of Canada on twelve months’ notice to that effect given at 
. any time by either the United States or His Britannic Majesty. , 
. „In witness whereof, the respective plenipotentiaries have signed this 

Convention and have hereunto affixed their seals. 
Done in duplicate at Washington, this twenty-first day of October, 1921. - 


[szau.] ' CHARLES E. HUGHES: 
[sear]. A. C. GEDDES. 


REPLY oF REPARATION COMMISSION TO REQUEST OF GERMAN GOVERNMENT 
: . FOR A MORATORIUM * 


August 31, 1922 


The Reparation Commission has the honor to communicate herewith 
to the German Government its decision, No. 2119, in reply to the letter ` 
which the Reichskanzler addressed to it on July 12 last. | 

- In view of the fact that the Reparation: Commission has.not seen fit to 
grant the moratorium requested by the German Government, it has not ` 
thought it proper for the time being to pronounce upon the proposals: 

outlined: by the German Government with a view to. ensuring the strict 
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execution of, the coal and-timber deliveries prescribed by the Reparation - 
Commission. The Reparation Commission, however, reserves the right 
to require the enforcement-of measures similar to those proposed by the 
German Government if, in the future, the coal and timber deliveries. are - 
not satisfactorily carried out. 
oe DuBots. 
J. BRADBURY. 
Satvaco Racer. 
Lion DELACROIX.’ 


Decision Number .2119 


- The Reparation Commission, after examining the new request for a mora- 
torium dated July. 12, 1922, and taking into account the fact that the German 
State has lost its credit both internal and external, and that the mark has 
depreciated continuously down to three one-thousandth of its normal value, 
decides:. 

1. To. defer its decision on the request of the German IE until 
the Commission has completed its scheme for the radical reform of German 
public finances, including: 

. (a)' The balancing of the EA 

- (b) Tn the event of the governments represented on the ieepavaeion: Com- 
. mission giving their prior consent thereto, the reduction of Germany’s for- 

eign obligations in so far as may be considered necessary for the restoration 
of their credit. . 

(c) Currency reform..- i 

(d) The issue of foreign and internal loans in ‘order to consolidate the 
financial situation. 

2. With a view to giving time for the preparation and carrying out of the 
measures referred to under paragraph 1 above, the Commission agrees 


to accept in payment of the cash instalments falling due on August 15 and 


September 15, and, unless in the meantime other arrangements are made, 
of the further cash instalments falling due between October 15 and December 
31, 1922, German Government-six months treasury bills payable in gold and 
' guaranteed in such manner as may be agreed between the German’ Govern- 
ment and the Government of Belgium (to which the future payments have 
been assigned), or, in default of such agreement, by the a of gold i ina 
i toreign bank approved: by Belgium, 
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TREATY BETWEEN THE PRINCIPAL ALLIED POWERS AND DENMARK RELATIVE TO 
SLESVIG ! 


Signed at Paris, July 5, 1920 


The British Empire, France, Italy and Japan, signatories with the United 
States of America, as the Principal Allied and Associated Powers, of the 
Treaty of Peace of Versailles, and Denmark; 

Wherees by Article 109 of the Treaty of Peace concluded at Versailles on 
the 28th June, 1919, it was provided that the frontier between Germany and 
Denmark should be fixed in conformity with the wishes of the population; 

And wkereas by the said treaty provision was made for holding a plebiscite 
of the population concerned, and it was provided that a frontier line should 
be fixed ky the Principal Allied and Associated Powers according to a line 
based on the result of the voting and proposed by the International Plebiscite 
Commission, and taking into account the particular geographical and eco- 
nomic conditions of the localities in question; 

And whereas by Article 110 of the said treaty Germany renounced defi- 
nitely in avor of the Principal Allied and Associated Powers all rights of 
sovereignty over the territories of Slesvig to the north of the line so fixed; 

And whereas the said plebiscite has been held, and the Principal Allied 
and Associated Powers, having in consequence fixed the frontier between 
Germany and Denmark and notified the same to those powers on the 15th 
June, 1920, desire to transfer immediately to Denmark the sovereignty over 
the said territories, without prejudice to the further stipulations by which 
they reserve the right'to regulate, in agreement with Germany and Denmark, 
the questions arising out of the said transfer, as provided under the second 
` paragrapk of Article 114 of the Treaty of Versailles; 

For this purpose the high contracting parties have appointed as their 
plenipotentiaries the following, reserving the right of substituting others 
to sign tha same treaty: 

His Majesty the King of the United Kingdom of Great Britain and Ireland 
and of the British Dominions beyond the Seas, Emperor of India: 


The Right Honorable Edward George Villiers, Earl of Derby, K.G., 
P.C., K.C.V.O., C.B., Ambassador Extraordinary and Plenipoten- 
tiazy of His Britannic Majesty at Paris; and 


For the Dominion of Canada: 
The Honorable Sir George Halsey Perley, K.C.M.G., High Commis- 
sioner for Canada in the United Kingdom; 


For the Commonwealth of Australia: 
The Right Honorable Andrew Fisher, High Commissioner for Australia 
in the United Kingdom; 
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For the Dominion of New Zealand: 

The Honorable Sir Thomas Mackenzie, K.C.M.G., High Commissioner 

for New Zealand in the United Kingdom; 
For the Union of South Africa: 

Mr. Reginald Andrew Blankenberg, O.B.E., Acting High Commissioner 

for the Union of South Africa in the United Kingdom; 
For India: 

The Right Honorable Edward George Villiers, Earl of Derby, K.G., 
P.C., K.C.V.0., C.B., Ambassador Extraordinary and Plenipoten- 
tiary of His Britannic Majesty at Paris; 

The President of the French Republic: 

M. Jules Cambon, Ambassador of France; 

M. Georges Maurice Paléologue, Ambassador of France, General 
Secretary of the Foreign Office; 

His Majesty the King of Italy: 

Count Lelio Bonin Longare, Senator of the Kingdom, Ambassador Ex- 
traordinary and Plenipotentiary of His Majesty the King of Italy at 
Paris; 

His Majesty the Emperor of Japan: 

Viscount Chinda, Ambassador Extraordinary and Plenipotentiary of 

His Majesty the Emperor of Japan at London; 
His Majesty the King of Denmark and Iceland: 

M. Herman Anker Bernhoft, Envoy Extraordinary and Minister Pleni- 
potentiary of His Majesty the King of Denmark and Iceland at 
Paris; 


Who have agreed as follows:— 


ARTICLE 1 


The Principal Allied and Associated Powers hereby transfer to Denmark, 
who accepts the transfer, free and quit of all charges and obligations, subject 
to the provisions of the present treaty, all rights of sovereignty which they 
hold, under the third paragraph of Article 110 of the Treaty of Peace with 
Germany signed at Versailles on 28th June, 1919, over the territories, islands 
and islets of Slesvig, situated to the north of the frontier line hereafter 
described. This transfer will date from 15th June, 1920, the day on which 
the fixing of the frontier was officially notified to Germany and Denmark. 

From the Baltic Sea westwards to the entrance of the Flensburger Fiord, 

the principal channel of navigation; 

thence to the intersection of longitude 9° 28’ east of Greenwich with the 
parallel of latitude 54° 50’ north, 

the principal channel of navigation of the Flensburger Fiord; 

thence at a bearing of 315° east from true north to a point 400 metres from 
the 3-fathom line, from the northern bank of the fiord 

a straight line; 
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tharos westwards. to the mouth of the Krusau River on the western shore 
of Flensburger Fiord, 

-a line generally parallel to the north coast of this fiord; 

thence northwards to the point where the southern boundary of the Küp- 
fermühle factory j joins the Krusau River,- 

„the course of this river upstream; 

thence northwards to the most western point of the Kupfermtihle 
` “reservoir about 400 metres south-east of Krusau, 

the southern and eastern boundaries of the factory, | then the north-eastern í 
and north-western banks of this reservoir; 

thence westwards to the point where the Krusau River meets the boundary 
between the communes of Norderschmedeby and Bau, 

a line to be fixed on the ground, cutting the Mlgusturesabonrede road at 
a point about 400 metres south of Krusau; 

thence south-south-westwards to the pote where the Bau-Niehuus road 
ee the Krusau River, 

' the course of this river.upstream; 

thence south-westwards to the point where the southern boundary of the 
commune of Bau meets the eastern boundary of the commune of Fröslee, 

a line to be fixed on the ground, passing east of the farm of Waldemarstoft 
and south of Pattburg and its railway station: 
thence.in a general westerly direction to the point where the southern 
“+ boundary of the commune of Eggebeck meets the Scheidebeck, 

the southern boundaries of the communes of Frislee, Kracklund and 
Eggebeck; . 

thence to a point to be chosen on the Sider Au about 500 metres east ofits 
confluence with the Wied Au, 

the courses of the ‘Scheidebeck, Alte Ai and Stider ‘Au, downstream; 

thence westwards to a point. to'be chosen on the northern shore of Ruttebill 
Lake near Ringswarf, 

a line to be fixed on the ground, running approximately parallel to, and. not 
more than 400 metres south, of the Wied Au’and passing north of Aventoft; 

thence’ westwards to the point where the Kjardeich meets Lake Ruttebüll, 
about 500 metres south of Ruttebiill, 

the median line of this lake; 

thence westwards to the North Sea at Sieltof t, 

à line following the Kjärdeich, then the southern boundaries: of Rutte- 
büller Koog; Alter Friedrichen Koog and Neuer Friedrichen Koog; 7 
_- thence a line in a general north-westerly direction, leaving the Island of 

Sylt to Germany, and the Island of Rém to Denmark. 

' The frontier line described above will be traced on the spot by the com-- . 
mission provided for in Article 111 of the Treaty of Peace with Germany 
signed at. Versailles on 28th June, 1919. _ : 


OFFICIAL DOCUMENTS ` , , 45. 


`” Arrienz 2 


The territories referred to in the first paragraph of Article 1 will. remain 
henceforth inalienable except with the consent- of the Council of the League 


". of Nations. 


ARTICLE 3 


The Principal Allied and Associated Powers reserve the right to provide 
subsequently, in accordance with the second paragraph of Article 114 of the , 
Treaty of Versailles, by further stipulations to which Germany and Denmark , 
will be parties, for the settlement of the questions, particularly those relating 
to nationality and financial and economic questions, arising out of the ac- 
quisition by ‘Denmark of the sovereignty over the territories referred to in 

Article 1. ` 
` Thè present iais, in French and English, shall be ratified. . - 

The deposit of ratifications shall be made at Paris as soon as raiik 

Powers of which: the seat-of the government is outside Europe will be 
entitled merely +o inform the Government of the French Republic through 

their diplomatic representative at Paris that their ratification has been given; ' 
in that case they must transmit ae instrument of ratification aS soon as 
possible. 

A procès-verbal of the deposit of the ratifications shall be drawn up as soon 
` as all the signatory powers have ratified, and at that moment the treaty ies 

come into force. 
The French Government will a to. all the signatory powcr a 
certified copy of the procés-verbal of the deposit of ratifications. 
On ratifying the Treaty of Versailles, the United Siate wil spea Jacto be 
entitled to adhere to the present treaty. 
In faith whereof the hereinafter-named pinion: whose powers 
. have been found in good and'due form, have signed the present treaty. | 
-Done at Paris, the fifth day of July, one thousand. nine hundred and 
twenty, in a single copy; which will remain deposited in the archives of the’ 
French Republic, and of which authenticated copies will be transmitted to 
each of. the signatory powers. 

(.8.) DERBY, 

(.s.) DERBY. 

(L.S.) JULES CAMBON. 

(u.8.) PALÉOLOGUE. 

(.s.) BONIN. 

” œs.) K. Marsu © 

_(us.) H. A. BERNEÓFT. 
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AGREEMENT BETWEEN THE BRITISH AND HUNGARIAN GOVERNMENTS RESPECT- 
ING THE SETTLEMENT OF ENEMY DEBTS REFERRED TO IN SECTION III 
OF PART X OF THE TREATY OF THE TRIANON OF JUNE 4, 1920.1 


Signed at London, December 20, 1921; rattfications exchanged at London, 
April 20, 1922. 


His Britannic Majesty’s Government having given notice that they adopt 
Section III and the Annex thereto of Part X of the Treaty of the Trianon as 
between Hungary on the one hand and the United Kingdom, India and the 

‘British Colonies and Protectorates, with the exception of Egypt, on the 
other hand. it is hereby agreed between His Britannic Majesty’s Government 
and the Government of Hungary that the said Section and Annex shall be 
subject in żheir application to the provisions set out below: 

1. Notwithstanding the provisions of Article 231 (a) of the Treaty of the 
Trianon, direct communication may be permitted with the consent of the 
two Clearing Offices between the interested parties with regard to the 
settlement of debts due to British nationals. Such settlements may be 
permitted with the sanction of the Clearing Offices in each case. 

2. The Eritish Clearing Office will be prepared to consider applications 
made before the 31st March, 1922, for the release of property, rights and ` 
interests ckargeable under paragraph 4 of the Annex to Article 232 of the 
Treaty with a view to the settlement of debts by amicable arrangement, 
provided tkat the proportion of the assets so to be released to the amount 
of the debts removed by the arrangement from the operation of the Clearing 
Offices is not such as, in the opinion of the British Clearing Office, will have 
the effect of reducing the dividend payable from Hungarian property subject 
to the charge to British creditors generally. It is understood that the 
pecuniary cbligations referred to in Section ITI of Part X of the Treaty of 
the Trianor and therein described as “enemy debts” do not fall within the 
class of property, rights and interests in respect of which an application for 
release may be made under this paragraph. 

3. The proceeds of liquidation of Hungarian property, rights and interests 
and cash assets of Hungarians, within the territories of the British Empire 
in respect cf which notice has been given of the adoption of the Clearing 
Office system, will be credited to the Hungarian Government in the account ` 
referred to in paragraph 11 of the Annex to Article 231. 

4. Similazly, the proceeds of any liquidation of British property, rights 
and interests and cash assets of British nationals (other than property, 
rights, interests and cash assets of British nationals ordinarily resident, 
and British Companies incorporated, in a part of the British Empire to 
which this Agreement does not extend) for which the Hungarian Government 
is liable to account in accordance with the provisions of Section IV of Part 
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X of the Treaty of the Trianon shall be credited to the British Government 
in this account. Compensation awarded by the Mixed Arbitral Tribunal 
under paragraph (e) of Article 232 shall also be credited to the British 
Government in the same account. 

5. To remove doubts the claims by British nationals with regard to their 
property, rights and interests with the payment of which all property, 
rights and interests of Hungarian nationals within British territory, and 
the net proceeds of the sale, liquidation or any other dealings therewith 
may under paragraph 4 of the Annex to Section IV of Part X of the Treaty 
be charged shall be deemed to include the classes of pecuniary obligations 
referred to in paragraphs (8) and (4) of Article 231 of the Treaty. 

6. The account referred to above may, at the option of the British Clearing 
Office, be rendered separately in respect of India. 

7. The Hungarian Government undertakes to use its best endeavor to 
collect the debts due through the Clearing Offices from its nationals to 
British nationals as promptly as possible. 

8. Subject to the fulfilment of the following conditions, His Britannic 
Majesty’s Government will not require payment of the balances referred to 
in paragraph 11 of the Annex to Article 231 within the periods therein pre- 
scribed. The Hungarian Clearing Office shall pay to the British Clearing 
Office not later than the 31st March and the 30th September each year, 
beginning with the 31st March, 1922, in respect of the debts of Hungarian 
nationals, including local authorities, the sterling value of the amounts 
collected from Hungarian nationals during the previous six months, the - 
sum to be paid in each half-year, in respect of such debts and of obligations 
of the Hungarian State, being not less than 250,000 pounds sterling or the 
sterling equivalent of 225,000,000 kronen, whichever of the two is the greater. 
Nevertheless, the amount of each of the first two minimum payments shall 
be 150,000 pourids sterling, and of the next two payments 250,000 pounds 
stérling without regard to the exchange rate of the krone. Each of the 
first six minimum payments to be made may, however, be reduced to the 
extent of 100,000 pounds or, in the case of the fifth and sixth payments, 
the sterling equivalent of 90,000,000 kronen by the amounts previously 
‘paid in cash direct by Hungarian debtors to British creditors in accordance 
with arrangements sanctioned by the Clearing Offices, and provided out of 
funds which are not chargeable under the treaty. 

9. In addition to the interest provided for in the case of enemy debts by 
paragraph 22 of the Annex to Section III of Part X of the Treaty, further 
interest at the rate of 5 per cent. per annum (simple interest) shall be payable 
upon all sums credited to British nationals in the said account or any balance. 
of such sums remaining for the time being unpaid, from the date of such 
credit until the date of payment to the creditor or claimant. Such further 
interest shall be borne by the Hungarian Government and debited to it in 
the said account. 
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10. Pay Heni of the above-mentioned instalments shall sane until the 
balance azainst Hungary i in the account above referred to Aban have been 
- fully met. 

11. So.zar as the assets and liabilities of the Ace sitar Bank may 
be determined to be those of a Hungarian national, they shall be se 
to the provisions of this Agreement. 

12. In the event. of the claims, of British creditors in respect of itaat x 
coupons in arrear on Hungarian State loans or loans of the city of. Budapest 
being satisfied by the funding of the amounts so due, His Britannic Majesty’s 
Government will be prepared in principle to consider the modification of | 
_ the amounts of the minimum instalments payable under paragraph 8, having ` 
` regard to the liability outside the scope of the Clearing Office accruing upon 
the Hungarian Government by such funding. 

13. Subject to the right of the British authorities to refuse permission 
in any particular case, and to the laws for the time being in force, Hungarian _ 
-nationals will be permitted, upon request notified to the proper British 
` authority, to bid at any sale by auction of their property in the United ` 
Kingdom. ` 

` 14. Pending the ratification of this Agreement, direct FE tind 
-will be permitted between the interested parties with the consent of the two - 
Clearing Offices with a view to the negotiation only’of the aaa re- 
ferred to in paragraphs 1 and 2 of this Agreement. l 

Done in English and Hungarian, of which the English text shall prevail l 

in case of Gii at London, the 20th day of December, 1921. 


(1.8.) ’ CURZON OF, KEDLESTON. 
(L.S) ETIENNE, DE HEDRY. 


FRANCO-TURKISH AGREEMENT SIGNED AT ANGORA ON OCTOBER 20,1921? | 
Agreement between M.: Franklin-Bowillon, former Minister, and_ Yussuf 


Kemal Bey, Minister for Foreign Afaire of the Government -of the Grand 
N atonal TPN of Angora. 


ARTICLE i` 


“The high contracting parties declare that from the date of the signature 
of the present agreement the state of war between them shall cease; the 
‘armies, the civil authorities and the people shall be inmeten, informed 
thereof. . ‘ ; 

ARTICLE 2. A ; oy 


es soon as the present agreement has been signed, the ninade prisoners 
of war and also all French and Turkish persons detained or imprisoned shall . 
be set at liberty and conducted, at the cost of the party which detained them; 
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to the nearest town which shall be designated for this purpose. The benefit 

of this article extends to all detained persons and prisoners of both parties, 

irrespective of the date.and place of detention, of imprisonment or of cap- 

ture. A 
ARTICLE 3. 


Within a maximum period of two months from the date of the signature 
` of the present agreement, the Turkish troops shall withdraw to the north 
and the French troops to the south of the line specified in Article 8. 


a ARTICLE 4 , 

The evacuation and the occupation which shall take place within the ` 
period provided in Article 3 shall be carried out according to a form to be 
decided upon by mutual agreement by a mixed commission appointed by the 
military. commande of the two parties. : 


ÅRTICLE 5 


A complete amnesty shall be granted by the two contracting parties i in the : 
E ogion evacuated as Soon as they are reoccupied. 


' ARTICLE 6 


`The Government of the Grand National Assembly of Turkey declares that 
the rights of minorities solemnly recognized in the National Covenant will 
be confirmed by it-on the same basis as that established by the conversations 
on this subject between the Entente Powers, their enemies and certain of 
their. Allies. 
. ARTICLE 7 


A acai administrative régime shall be established for the’ district. of 
Alexandretta. The Turkish inhabitants of this district shall enjoy every 
facility for their cultural development. The Turkish language shall have 
’ official recognition. i l 

`- ARTICLE 8 


' The line mentioned in Article 3 is fixed and determined as follows:— 

The frontier line shall start at a point to be selected on the Gulf of Alex- 
andretta immediately to the south of the locality: of Payas and will proceed 
- generally towards Meidan-Ekbez (leaving the railway station and the lo- 
eality to Syria); thence it will bend towards the south-east so as to leave the 
locality of Marsova to Syria and that of Karnaba as well as the town of 
__ Killis to Turkey; thence it will join the railway at the station of Choban- 
bey. Then it will follow the Bagdad Railway, of which the track as far as 
Nisibin will remain on Turkish territory; thence it will follow the old road 
between. Nisibin and Jeziret-ibn-Omar where it will join the Tigris. ‘The . 
localities of Nisibin and Jeziret-ibn-Omar as well as the road will remain 


Turkish; but the two countries shall have the same Tights to the use of this ` 
road. l 
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The stations and sidings of the section between Choban-bey and Nisibin 
shall belong to Turkey as forming parts of the track of the railway. 

A commission comprising delegates of the two parties will be constituted, 
within a period of one month from the signature of the present agreement, 
to determine the above-mentioned line. This commission shall begin its 
labors within the same period. 


ARTICLE 9 


The tomb of Suleiman Shah, the grandfather of the Sultan Osman, founder 
of the Ottoman dynasty (the tomb known under the name of Turk Mezari), 
situated zt Jaber-Kalesi shall remain, with its appurtenances, the property 
of Turker, who may appoint guardians for it and may hoist the Turkish 
flag there 

ARTICLE 10 


The Government of the Grand National Assembly of Turkey agrees to the 
transfer cf the concession of the section of the Bagdad Railway between 
Bozanti and Nisibin as well as of the several branches constructed in the 
` vilayet of Adana to a French group nominated by the French Government, 
with all the rights, privileges and advantages attached to the concessions, 
particularly as regards working and traffic. 

Turkey shall have the right to transport troops by railway from Meidans 
Ekbez to Choban-bey in Syrian territory and Syria shall have the right to 
transport troops by railway from Choban-bey to Nisibin in Turkish territory. 

In principle no differential tariff shall be levied over this section and these 
branches. However, should a case arise, the two governments reserve the 
right to examine by mutual agreement any departure from this rule which 
may become necessary. 

Failing agreement, each party will resume its liberty of action. 


ARTICLE 11 


A mixed commission shall be constituted after the ratification of the 
present agreement with a view to the conclusion of a customs convention 
between Turkey and Syria. The terms and also the duration of this con- 
vention shall be fixed by this commission. Until the conclusion of the 
above-mentioned convention the two countries will preserve their liberty 
of action. 

ARTICLE 12 


The waters of Kuweik shall be shared between the city of Aleppo and the 
district. to the north remaining Turkish in such a way as to give equitable 
satisfaction to the two parties. 

The cizy of Aleppo may also organize, at its own expense, a water-supply 
from the Euphrates in Turkish territory in order to meet the requirements 
of the district. 
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ARTICLE 13 


The inhabitants, whether settled or semi-nomadic, who enjoy rights of 
pasturage or who own property on one or other side of the line fixed in Article 
8 shall continue to exercise their rights as in the past. They shall be able, 
for this purpose, freely and without payment of any duty of customs or 
of pasturage or any other tax, to transport from one side to the other of the 
line their cattle with their young, their implements, their tools, their seeds 
and their agricultural produce, it being well understood that they are liable 
for the payment of the imposts and taxes due to the country where they are 
domiciled. 

Yussuf Kemal Bey to M. Franklin-Bouillon. 


Your Excellency, Angora, October 20, 1921. 


I rejoice in the hope that the agreement concluded between the Govern- 
ment of the Grand National Assembly of Turkey and the Government of 
the French Republic with a view to effect a definitive and durable peace will 
result in reestablishing and consolidating the close relations which formerly 
existed between the two nations, the Government of the French Republic 
endeavoring to settle in a spirit of cordial agreement all the questions re- 
lating to the independence and the sovereignty of Turkey. 

The Government of the Grand Assembly, desirous on its part to promote 
the development of the material interests common to the two countries, 
authorizes me to inform you that it is disposed to grant the concession for the 
iron, chrome and silver mines in the Karshut valley for a period of ninety- 
nine years to a French group, which, within a period of five years from the 
date of the signature of the present agreement, must begin to work this 
concession through a company constituted in accordance with Turkish law, 
in which Turkish capital shall participate to the extent of 50 per cent. 

In addition the Turkish Government is prepared to examine with the 
utmost goodwill other requests for concessions for mines, railways, ports and 
rivers which may be put forward by French groups, on condition that these 
requests are in accordance with the reciprocal interests of Turkey and of 
France. 

On the other hand, Turkey desires to benefit from the collaboration of: 
French specialist instructors in her professional schools. To this end, she 
will at a later date acquaint the French Government with the extent of her 
requirements. 

Finally, Turkey hopes that after the conclusion of the agreement the 
French Government will authorize French capitalists to enter into economic 
and financial relations with the Government of the Grand National Assembly 
of Turkey. 

I have, &e. 

(Signed) Yussur KEMAL. 
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AN ACT RELATIVE TO THE NATURALIZATION AND CITIZENSHIP OF MARRIED 
' WOMEN ! $ 


September 22, 1922 


Be at énacted by the Senate and House of Representatives of the ‘United States 
of America in Congress assembled, That the right of any woman to become 


a naturalized citizen of the United States shall not be denied or abridged | l 


because of heř sex or because she is a married woman. 
Sec. 2. That any woman who marries a citizen of the United States after 


the passage of this Act, or any woman whose husband is naturalized after -- 


the passage of this Act, shall not become a citizen of the United States by 
reason of such marriage or naturalization; but, if eligible to citizenship, she « 
may be naturalized upon full and somplete compliance with all moguements 
of the naturalization laws, with the following exceptions: : 
' (a) No declaration of intention shall be required; i i ; 
(b) Inlieu of the five-year period of residence within the United States sea 
the one-year period of residence within the State or Territory where the . 
naturalization. court is held, she shall have resided continuously in the 
United States, Hawaii, Alaska, or Porto Rico for at least one year Tuned? 
ately preceding the filing of the petition. 
Suc. 3. That a woman citizen of the United States shall not o cease to be a 
. citizen of the United States by reason of her'marriage after the passage of 
this Act, unless she makes a formal renunciation of her citizenship before 
a court having jurisdiction over naturalization of aliens: Provided, That any 
woman citizen who marries an alien ineligible to citizenship shall cease to be: 
a citizen of the’ United States. If at the termination of the marital status 
- she is a citizen of the United States she shall retain her citizenship regardless 
of her residence. If during the continuance of the marital status she resides 
‘ continuously for two years in a foreign State of which her husband is a 
citizen or subject, or for five years continuously outside the United States, . 
she shall thereafter be subject to the same presumption as is a naturalized 
. citizen of the United States under the second paragraph of section 2 of the. 
Act entitled “An Act in reference to the expatriation of citizens and their 
protection abroad,” approved March 2, 1907. Nothing herein shall be 
construed to repeal or amend the provisions of Revised Statutes 1999 or-of 
‘section 2 of the Expatriation Act of 1907 with reference to expatriation. 
Suc. 4. ‘That: a woman who, before the passage of this Act, has lost her 
United States citizenship by reason of her marriage to an alien eligible for 
citizenship, may be naturalized as provided by section 2 of this Act: Pro- 
vided, That no certificate of arrival shall be required.to be filed with her ` 
petition if during the continuance of the marital status she shall have re- . 
sided within the United States. After her naturalization she shall have the 


` 1 Public, No. 346, 67th Congress. [H. R. 12022.] 
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same citizenship status « as if her marriage. had taken ‘hie after the passage 


.of this Act. ; 
Suc. 5. That no woman oo husband is not' eligible to citizenship shall 
be naturalized during the continuance of, the marital status. 
Src. 6. That section 1994 of the Revised Statutes and section.4 of the’ 
. Expatriation Act of 1907 are repealed. Such repeal shall not tefminate 
citizenship acquired or retained under either of such sections nor restore 
citizenship lost under section 4 of the Expatriation Act of 1907. - 

Src. 7. That section 3 of the Expatriation Act of 1907 is repealed. Such 
‘repeal shall not restore citizenship lost under such section nor terminate 
citizenship resumed under such section. A woman who has resumed under 
such section citizenship lost by marriage shall, upon the passage of this Act, 
have for all purposes the same citizenship status : as immediately preceding 

her marriage. : 
Approved, September 22, 1922.. =F 


CONVENTION BETWEEN THE UNITED KINGDOM AND. SIAM RESPECTING THE 
SETTLEMENT OF ENEMY DEBTS REFERRED TO IN SECTION III OF PART X 
OF THE TREATY OF VERSAILLES OF JUNE 28, 1919. l 


Signed at London, December 20, ‘1921; ratifications exchanged at Londo, 
* April 20, 1922. 


His Maj esty the King of'the, United Kingdom of Great Britain and Ireland 
and of the British Dominions beyond the Seas, Emperor of India, and. His 
Majesty the King of Siam, with a view to the settlement of certain matters 
arising under Article 296 of the Treaty of Peace between the Allied and 
Associated Powers and Germany, signed at Versailles on the 28th June, 1919, 
have named as their Plenipotentiaries: — 

His Majesty the King of the United Kingdom of Great Britain and Ireland 
and of the British Dominions beyond the Seas, Emperor of India: The Most 
Honorable the Marquess. Curzon of Kedleston, K.G., His Majesty’s Princi- 
pal Secretary of State for Foreign Affairs; and 

His Majesty the King of Siam: Phya Buri Navarasth, His Majesty’ 3 
Envoy Extraordinary : and Minister Plenipotentiary at the Court of St. James; 

Who having communicated to each other their respective full powers, 
. found to be in good and due form, have agreed as follows: — 


ARTICLE 1. 


_ The provisions of Section III of Part X of the Treaty of Versailles of the 
28th June, 1919, so far as they relate to enemy debts, shall apply, subject 
to the provisions of the present Convention, to Siamese nationals resident 

- within the United Kingdom and India, British Colonies not possessing 


4 British Treaty Series, 1922, No. 3. 
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responsible Government and British Protectorates (with the exception of 
Egypt) in the same way and under the same conditions as to British nationals 
residing within these territories. 


ARTICLE 2. 


Similarly the provisions of Section ITI of Part X of the Treaty of Versailles 
of the 28th June, 1919, so far as they relate to enemy debts, shall apply, 
subject ta the provisions of the present Convention, to British nationals 
resident in Siam in the same way and under the same conditions as to 
Siamese nationals residing within these territories. - 


ARTICLE 38. 


Each of the High Contracting Parties is authorized to collect the debts of 
nationals of the other High Contracting Party resident within its territory, 
to German nationals admitted or found due in accordance with the provisions 
of Article 296 and the Annex thereto and shall be responsible for accounting 
to Germany for such debts in accordance with § (b) of Article 296. 

Each of the High Contracting Parties shall effect payment to the nationals 
of the otner High Contracting Party resident within its territory of the 
debts admitted or found due to them in accordance with the provisions of 
Article 286 and the Annex thereto. Payment in full shall be effected upon 
admission, subject to deduction of 23 per cent., or, in the case of Colonies 
and Protectorates, such other percentage as may under local regulations be 
chargeable to nationals of the High Contracting Party effecting payment. 


ARTICLE 4. 


This Convention is only applicable to the payment of enemy debts 
-coming within paragraphs 1 and 2 of Article 296. 


ARTICLE 5. 


Difficulties arising in the application of the present Convention shall be 
settled by direct agreement between the Controllers of the two Clearing 
Offices. In case of disagreement the difficulty will be submitted to arbitra- 

‘tion. 
ARTICLE 6. 

This Convention, when duly ratified, shall be notified to Germany, and 
the period of six months referred to in paragraph 5 of the Annex to Section 
III of the Treaty shall begin to run as from the date of such notification. 

In witness whereof the Undersigned have signed the present Convention 
and have affixed thereto their seals. ` 

Done în duplicate at London, the 20th day of December, 1921. 


(u.s.) CURZON OF KEDLESTON. 
(u.s.) BURI! NAVARASTEH. 
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RESOLUTION . CONCERNING THE ESTABLISHMENT OF Tan PERMANENT- COURT 
OF INTERNATIONAL JUSTICE PASSED UNANIMOUSLY BY THE ASSEMBLY 
OF THE LEAGUE OF NATIONS * ; 


December 13, 1920 


1. The Assembly unanimously declares its approval of the draft statute 
`of the Permanent Court of International Justice, as amended. by the As- 
sembly, which was prepared by the Council under Article 14 of the Cove- 
nant and submitted to the Assembly for its approval. 
2. In view of the special wording of Article 14 the statute of the Court 
shall be submitted within the shortest possible time to the members of the 
League of Nations for adoption in the form of a protocol duly ratified ‘and ` 
declaring their recognition of this statute. It shall be the duty of the 
Council to submit the statute tothe members. . i 
3. As soon as this protocol has been ratified by the majority of the 
members of the League, the statute of the Court shall come into force and 
‘the Court shall be called upon to sit in conformity with the said statute in all 
disputes between the members or states which have ratified as well as be- 
tween the other states, to which the Court is Pen under Arnis 35, para- l 
` graph 2, of the said statute. 
4. The said protocol shall likewise remain open for snare by the states 
mentioned in the Annex to thè Covenant. 


PROTOCOL OF SIGNATURE RELATING TO THE PERMANENT COURT OF 
INTERNATIONAL JUSTICE }, 


December 16, 1920 


The NDS of the League of Nations, through the undersigned, aig 
authorized, declare their acceptance of the adjoined statute of the Perma-, : 
nent Court of. International Justice, which was approved by a unanimous 
_vote of the Assembly of the League on ‘the 13th December, 1920, at Geneva. 
- Consequently, they hereby declare that they accept the jurisdiction of the 
Court in accordance with the terms and subject to the conditions of the 
above-mentioned statute.. 


* Journal of the First Assembly of the League of Nations, No. 27, December 1 14, 1920, , 3 

p. 229. ~ 

s Offcial text issued by the League of Nations. à 
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The sresent protocol, which has been drawn up in accordance with the 
decisior taken by the Assembly of the League of Nations on the 18th 
December, 1920, is subject to ratification., Hach Power shall send its 
ratificazion to the Secretary-General of the League of Nations; the latter 
shall take the necessary steps to notify such ratification to the other signa- 
tory Powers. The ratification shall be deposited in the archives of the 
Secretariat of the League of Nations. 

The said protocol shall remain open for signature by the members of the 
League of Nations and by the states mentioned in the Annex to the Cove- 
nant of the League. 

The statute of the Court shall come into force as provided in the above- 
mentioned decision. 

Executed at Geneva, in a single copy, the French and English texts of 
which shall both be authentic. 


OPTIONAL CLAUSE 


The undersigned, being duly authorized thereto, further declare, on be- 
half of thair Government, that, from this date, they accept as compulsory, 
ipso facto and without special convention, the jurisdiction of the Court in 
conformity with Article 36, paragraph 2, of the statute of the Court, under 
the following conditions: 

[The signatures and ratifications of the protocol and of the optional clause 
were as follows up to September, 1922.] 2 


States which have signed and ratified the protocol: 


Albania Japan 

Australia Lithuania 
Austria Netherlands 
Belgium New Zealand 
Brazil Norway 
Bulgaria Poland 

Danada Portugal 

China Rumania 

Suba Serb-Croat-Slovene State 
Dzecho-Slovakia Siam 

Denmark South Africa 
Finland Spain 

France Sweden 

Greece Switzerland 
Haiti United Kingdom 
India Uruguay 

Italy Venezuela 


2 League of Nations Oficial Journal, Oct. 1921, pp. 807-9; Jan. 1922, p. 5; Feb. 1922, 
pp. 119-20. Mar. 1922, p. 203; Apr. 1922, p. 305; May, 1922, p. 425; June, 1922, p. 475; 
Aug. 1922, p. 757; Sept, 1922, p. 1025. 
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States which have signed but not ratified the protocol: 


Bolivia Liberia 
Chile Luxemburg 
Colombia. Panama 
Costa Rica Paraguay 
Esthonia Persia 
Latvia, Salvador 

States which have signed and ratified the optional clause: 
Austria Lithuania 
Brazil 3 Netherlands 5 
Bulgaria Norway 
China Portugal 
Denmark 4 Sweden 4 
Finland 4 Switzerland 4 
Haiti Uruguay 

States which have signed but not ratified the optional clause: 
Costa Rica Panama 
Liberia Salvador 


Luxemburg 4 


4 Brazil signed the optional clause for a period of five years ahd with the reserve that its 
signature shall be considered invalid unless the clause is signed by at least two Powers 
permanently represented on the Council of the League of Nations. ` 

4 For a period of five years only. 7 

5 For a period of five years only, in respect of any future dispute in regard to which the 
parties have not agreed to have recourse to some other means of friendly settlement. 


STATUTE FOR THE PERMANENT COURT OF INTERNATIONAL JUSTICE PROVIDED’ 
FOR BY ARTICLE 14 OF THE COVENANT OF THE LEAGUE OF NATIONS! 


ARTICLE 1 


A Permanent Court of International Justice is hereby established, in ac- 
cordance with Article 14 of the Covenant of the League of Nations. This 
Court shall be in addition to the Court of Arbitration organized by the con- 
ventions of The Hague of 1899 and 1907, and to the special tribunals of arbi- 
tration to which states are always at liberty to submit their disputes for set- 
tlement. 

CHAPTER I 


Organization of the Court 
ARTICLE 2 


The Permanent Court of International Justice shall be composed of a body 
of independent judges, elected regardless of their nationality from among 
persons of high moral character, who possess the qualifications required in 


1 Official text issued by the League of Nations. 
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their respective countries for appointment to the highest judicial offices, or 
are e juris-consults, of recognized competence in international law. 


_ ARTICLE 3 


The Court shall consist of fifteen members: eleven judges and four deputy 
judges. The number of judges and deputy judges may hereafter -be in- 
creased by the Assembly, upon the proposal of the Council of the League of 
Nations, to a total of fifteen judges and six deputy judges. $ 


ARTICLE 4 


The members of the Court shall be elected by the Assembly and by the . 
Council from a list of persons nominated by the national groups in the Court 
of Arbitration, in accordance with the following provisions. 

- In the case of members of the League of Nations not represented in the 
` Permanent Court of Arbitration, the lists of candidates shall be drawn up by 
national groups appointed for this purpose by their governments under the 
same conditions as those prescribed for members of the Permanent Court of 
Arbitration by Article 44 of the Convention of The Hague of 1907 for the Pa- 
cific Settlement of International Disputes.” 


ARTICLE 5 


Atleast three months before the date of the election, the Secretary-General _ 
of the League of Nations shall.address a written request to the members of _. 
the Court of Arbitration belonging to the states mentioned in the Annex to 
the’ Covenant or to the states which join the League subsequently, and to the 
persons appointed under paragraph 2 of Article 4, inviting them to under- . 
take, within a given time, by national groups, the nomination of persons in a. 

. position to accept the duties of a member of the Court. 

No group may nominate more than four persons, not more than two of 
whom shall be of their own nationality. In no case must the number of 
candidates nominated be more than-double the number of seats tò be filled. 


` 2 Article 44 of the convention of The Hague of 1907 for the pacific settlement of inter- 
national disputes reads as follows: 

“Each signatory power shall select four persons at the most, of known competency in 
questions of international law, of the highest moral reputation, and disposed to accept the ` 
duties ol arbitrators. © 

“The persons thus selected are inscribed, as members of the court, in a list which shall be 
notified by the Bureau to all the contracting powers. 

“Any alteration in the list of arbitrators i is brought by the Bureau -to the knowledge of 
the contracting powers, ‘ 

“Two or more Powers may agree on the selection in common of one or more > members. 
* “The same person can be ‘Selected by different powers, 
“Thé members of the court are appointed for a term of six x years. Their appointments 7 
- can be renewed. 

“In case of the death or retirement of a member of the court, his place shall be filled in 
accordance with the method of his appointment, for -a new term of six years.” (SUPPLE- - 
MENT ta this JOURNAL, Vol. 2, p. 60.) f . 
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ARTICLE 6 


Before making these nominations, each national group is reeommended-to 
consult its highest court of justice, its legal faculties and schools of law, and 
its national academies and national sections of international academies de- - 
voted to the study of law. 

ARTICLE 7 


The Secretary-General of the League of Nations shall prepare a list in 
alphabetical order of all the persons thus nominated. Save as provided in 
Article 12, paragraph 2, these shall be the only persons eligible for appoint- 
ment. 

The Secretary-General shall submit this list to the Assembly and to the 
Council. 

ARTICLE 8 


The Assembly and the Council shall proceed independently of one another 
to elect, firstly the judges, then the deputy judges. 


ARTICLE 9 


At every election, the electors shall bear in mind that not only should all 
the persons appointed as members of the Court possess the qualifications re- 
quired, but the whole body also should represent the main forms of civili- 
zation and the principal legal systems of the world. 


ARTICLE 10 


Those candidates who obtain an absolute majority of votes in the Assem- 
bly and in-the Council shall be considered as elected. 

In the event of more than one national of the same member of the League 
being elected by the votes of both the Assembly and the Council, the eldest 
of these only shall be considered as elected. 


Articte 11 


If, after the first meeting held for the purpose of the election, one or more 
seats remain to be filled, a second and, if necessary, a third meeting shall take 
place. 


ARTICLE 12 


If, after the third meeting, one or more seats still remain unfilled, a joint 
conference consisting of six members, three appointed by the Assembly and 
three by the Council, may be formed, at any time, at the request of either the 
Assembly or the Council, for the purpose of choosing one name for each seat 
still vacant, to submit to the Assembly and the Council for their respective 
acceptance. g 

If the conference is unanimously agreed upon any person who fulfils the re- 
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quired conditions, he may be included in its list, even though he was not in- 
cluded in the list of nominations referred to in Articles 4 and 5. 

If the joint conference is satisfied that it will not be successful in procuring 
an election, those members of the Court who have already been appointed 
shall, within a period to be fixed by the Council, proceed to fill the vacant 
seats by selection from amongst those candidates who have obtained votes 
either in the Assembly or in the Council. 

In the event of an equality of votes among the judges, the eldest judge 
shall have a casting vote. 

ARTICLE 13 


The members of the Court shall be elected for nine years. 

They ray be reelected. 

They shall continue to discharge their duties until their places have been 
filled. Though replaced, they shall finish any cases which they may have 
begun. 

ARTICLE 14 


Vacancies which may occur shall be filled by the same method as that laid 
down for the first election. A member of the Court elected to replace a 
member whose period of appointment had not expired will hold the appoint- 
ment for the remainder of his predecessor’s term. 


ARTICLE 15 


Deputy judges shall be called upon to sit in the order laid down in a list. 
This list shall be prepared by the Court and shall have regard, first, to pri- 
ority of election and, secondly, to age. 


ARTICLE 16 


The ordinary members of the Court may not exercise any political or ad- 
ministrative function. This provision does not apply to the deputy judges. 
except when performing their duties on the Court. 

Any dcubét on this point is settled by the decision of the Court. 


ARTICLE 17 


No member of the Court can act as agent, counsel or advocate in any case: 
of an international nature. This provision only applies to the deputy judges 
as regards zases in which they are called upon to exercise their functions on 
the Court. 

No member may participate in the decision of any case in which he has. 
previously taken an active part, as agent, counsel or advocate for one of the 
contesting parties, or as a member of a national or international court, or of a 
commission of inquiry, or in any other capacity. 

Any doubt on this point is settled by the decision of the Court. 
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ARTICLE 18 


A member of the Court can not be dismissed unless, in the unanimous opin- 
ion of the other members, he has ceased to fulfil the required conditions. 

Formal notification thereof shall be made to the Secretary-General of the 
League of Nations, by the Registrar. 

This notification makes the place vacant. 


ÅRTICLE 19 


The members of the Court, when engaged on the business of the Court, 
shall enjoy diplomatic privileges and immunities. 


ARTICLE 20 


Every member of the Court shall, before taking up his duties, make a sol- 
emn declaration in open Court that he will exercise his powers impartially 
and conscientiously. 

Í ARTICLE 21 


The Court shall elect its President and Vice-President for three years; they 
may be reelected. 

It shall appoint its Registrar. 

The duties of Registrar of the Court shall not be deemed incompatible 
with those of Secretary-General of the Permanent Court of Arbitration. 


ARTICLE 22 


The seat of the Court shall be established at The Hague. 
The President and Registrar shall reside at the seat of the Court. 


ARTICLE 23 


A session of the Court shall be held every year. 

Unless otherwise provided by rules of Court, this session shall begin on the 
15th of June, and shall continue for so long as may be deemed necessary to 
finish the cases on the list. 

The President may summon an extraordinary session of the Court when- 
ever necessary. 

ARTICLE 24 


If, for some special reason, a member of the Court considers that he should 
not take part in the decision of a particular case, he shall so inform the Presi- 
dent. ` ' 

If the President considers that for some special reason one of the members 
of the Court should not sit on a particular case, he shall give him notice ac- 
cordingly. 

If in any such case the member of the Court and the President disagree, 
the matter shall be settled by the decision of the Court. 
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ARTICLE 25 


The full Court shall sit except when it is expressly provided otherwise. 

If eleven judges can not be present, the number shall be made up by calling - 
on deputy judges to sit. 

If, however, eleven judges are not available, a quorum of nine judges shall 


suffice to constitute the-Court. 


` ARTICLE 26 


“Labor cases, particularly cases referred to in Part XIII (Labor) of the 
Treaty of Versailles and the corresponding portions of the other treaties of 
peace, shall be heard and determined by the-Court under the following | con- 
ditions: 

-The Court will appoint every three years a special chamber of five naa 
selected so far as possible with due regard to the provisions of Article 9. In 
addition, two judges shall be selected for the purpose of replacing a judge'who 
finds it impossible to sit. If the parties so demand, cases will be heard and 
determined by this chamber. In the absence of any such demand, the Court. 
will sit with the number of judges provided for in Article 25. On all oc- 
casions the judges will be assisted by four technical assessors sitting with 

‘them, but without the right to vote, and chosen with a view to insuring a just 
representation of the competing interests. i 

If there is-a' national of one only of the parties sitting as a judge in the 
chamber referred to in the preceding paragraph, the President willinvite one 
of the other judges to retire in favor of a judge chosen by the other party in 


S accordance with Article 31. 


The technical assessors shall be chosen for each particular case in accord- 
ance with rules of procedure under Article 30 from a list of ‘“ Assessors for 
labor cases” composed’ of two persons nominated by each member of the 
League of Nations and an equivalent number nominated by the Governing - 
Body of the Labor Office. The Governing Body will nominate,-as to one . 
half, representatives of the workers, and as to one half, representatives of em-" 
ployers from the list referred to in Article 412 of the Treaty of Versailles and 
the corresponding articles of the other treaties of peace. 

In labor cases the International Labor Office shall be at liberty to fish 


the Court with all relevant information, and for this purpose the Director of 7 


that oiee shall receive copies of all the written proceedings. 


ARTICLE 27 


_ Cases relating to transit and communications, particularly cases referred 
to in Part XII (Ports, Waterways and Railways) of the Treaty of Versailles 
and the corresponding portions of the other treaties of peace shall be heard 
and determined by the Court under the following conditions: 

` The Court will appoint every three years a special chamber of five judges, 
selected so far as possible with due regard to the provisions of Article 9. In 
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sation two judges shall be selected for the purpose of replacing a judge who | 
finds it impossible to sit. If the parties so demand, ¢ases will be heard and 
determined by this chamber. In the absence of any such demand, the Court 
` will sit with the number of judges provided for in Article 25. When desired 
‘by the parties or decided by the Court, the judges will be assisted by four ` 
technical assessors sitting with them, but without the right to vote. 

If there is a national of one only of the partiés sitting as a judge in the 
chamber referred to in: the preceding paragraph, the President will invite one — 
of the other judges to retire in favor of a judge chosen by the other party i in 

. accordance with Article 31. - 

The technical assessors shall be chosen for each particular case in accord- 
ance with rules of procedure under Article 30 from a list of “Assessors for 
transit and communications cases” composed of two persons nominated by 
each member of Abe League of Nations. - 


ARTICLE 28 


The special chambers provided for in Articles 26 and 27 may, with the con- 
sent of the parties to the dispute, sit elsewhere than at The Hague. 


ARTICLE 29 


With a view to the speedy dispatch of business, the Court shall form annu- . 
‘ally a chamber composed of three judges who, at the request of the contesting 
parties, may hear and determine cases by summary procedure. 


- I ARTICLE 30 


The Court shall frame rules for regulating its procedure. In particular, it 
shall lay down rules for summary procedure. 


ARTICLE 31 


Judges of the nationality of each contesting party shall retain their right to 
sit in the case before the Court. . 

If the Court includes upon the bench a judge of the nationality of one of ; 
. the parties only, the other party may select from among the deputy judges a 
judge of its nationality, if there be one. If there should not be one, the party 
may choose a judge, preferably from among those persons who nage been ` 
nominated as candidates as provided in Articles 4 and 5. 

If the Court in¢ludes upon the bench no judges of the nationality of the . 

contesting parties, each of these may proceed to select or choose a judge as | 

provided in the preceding paragraph. 

Should there be several parties i in the same interest, they Sa forthe pur- 
pose of the précedin g provisions, be reckoned as one party only. Any doubt 
upon this point is settled by the decision of the Court. 

Judges selected or chosen as laid down in paragraphs 2 and 3 of this article : 
- shall fulfil the conditions required by Articles 2, 16, 17, 20, 24 of this statute. 
They shall take part in the decision on an equal footing with their colleagues. 
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ARTICLE 32 


The judges shall receive an annual indemnity to be determined by the As- 
sembly of the League of Nations upon the proposal of the Council. This in- 
demnity must not be decreased during the period of a judge’s appointment. 

The President shall receive a special grant for his:period of office, to be 
fixed in the same way. 

The Vice-President, judges and deputy judges shall receive a grant for the 
actual performance of their duties, to be fixed in the same way. 

Traveling expenses incurred in the performance of their duties shall be re- 
funded to judges and deputy judges who do not reside at the seat of the 
Court. - 

Grants due to judges selected or chosen as provided in Article 31 shall be 
determined in the same way. 

The salary of the Registrar shall be decided by the Council upon the pro- 
posal of the Court. 

The Assembly of the League of Nations shall lay down, on the proposal of 
the Council, a special regulation fixing the conditions under wen retiring 
pensions may be given to the personnel of the Court. 


ARTICLE 33 


The expenses of the Court shall be borne by the League of Nations, in such 
a manner as shall be decided by the Assembly upon the proposal of the Coun- 
cil. 
CHAPTER II 
Competence of the Court 


ARTICLE 34 


Only states or members of the League of Nations can be parties in cases 
before the Court. 
ARTICLE 35 


The Court shall be open to the members of the League and also to states 
mentioned in the Annex to the Covenant. 

The conditions under which the Court shall be open to other states shall, 
subject to the special provisions contained in treaties in force, be laid down 
by the Council, but in no case shall such provisions place the parties in a 
position of inequality before the Court. 

When a state which is not a member of the League of Nations is a party 
to a dispute, the Court will fix the amount which that party is to contribute 
toward the expenses of the Court. 


ARTICLE 36 


The jurisdiction of the Court comprises all cases which the parties refer to 
it and all matters specially provided for in treaties and conventions in force. 
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The members of the League of Nations and the states mentioned in the 
Annex to the Covenant may, either when signing or ratifying the protocol 
- to which the present statute is adjoined, or at a later moment, declare that 
they recognize as compulsory, ipso facto and- without special agreement, in 
relation to any other member or state accepting the same obligation, the - 
jurisdiction of the Court in all or any of the classes of legal disputes con- 
cerning: 

(a) The interpretation of a treaty. 

(b) Any question of international law. 

(c) The existence of any fact which, if established, ait constitute a 
breach of an international obligation. 

(d) The nature or.extent of the reparation to be made for the breach of an 
international obligation. 

The declaration referred to above may be made unconditionally or on 
condition of reciprocity on the part of several or certain members or states, 
or for a certain time. 

In the event of a dispute as to whether the Court has jurisdiction, the 
matter shall be settled by the decision: of the Court. - 5 


ARTICLE 37 


When a treaty or convention in force provides for the ene of a, matter 
to a tribunal to be instituted by the League of weer the Court will be 
such tribunal. 

ARTICLE 38 

“The Court shall apply: 

1. International conventions, whether general or particular, establishing 
rules expressly recognized by the contesting states; 

2. International custom, as evidence of a general practice accepted as 
law; 

3. The general principles of law iecogiied by civilized nations; 

4. Subject to the provisions of Article 59, judicial decisions and the 
teachings of the most highly qualified publiciste of the various nations, as 
subsidiary means for the determination of rules of law. 

This provision shall ‘not’ prejudice the power of the Court to decide a case 
ex aequo et bono, if the parties agree thereto. 


CHAPTER IIT 


Procedure 
ARTICLE 39 


The official languages of the. Court shall be French and English. If the 
parties agree that the case shall be conducted in French, the judgment will 
_be delivered in French. If the parties agree that the case shall be con- 
ducted in English, the judgment will be delivered in English. 
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In the absence of an agreement-as to which language shall be employed, 
each party may, in the pleadings, use the language which it prefers; the de- 
cision of the Court will be given in French and English. In this case the 
Court will at the same time determine which of the two texts shall be con- 
sidered as authoritative. 

The Court may, at the request of the parties, authorize a language other 
than French or English to be used. 


ARTICLE 40 


Cases are brought before the Court, as the case may be, either by the 
notification of the special agreement or by a written application addressed 
to the Registrar. In either case the subject of the dispute and the contesting . 
parties must be indicated. 

The Registrar shall forthwith communicate the application to all con- 
cerned. 

‘ He shall also notify the members of the League of Nations through the 
Secretary-General. 
ARTICLE 41 


The Court shall have the power to indicate, if it considers that circum- 
stances so require, any provisional measures which ought to be taken to 
reserve the respective rights of either party. 

Pending the final decision, notice of the measures suggested ‘shall forth- 
with be given to the parties and the Council. 


ARTICLE 42 


The parties shall be represented by agents. 
They may have the assistance of counsel or advocates before the Court. 


ARTICLE 43 


The procedure shall consist of two parts: written and oral. 

The written proceedings shall consist of the communication to the judges 
and to the parties of cases, counter-cases and, if necessary, replies; also all 
papers and documents in support. 

These communications shall be made through the Registrar, in the order 
and within the time fixed by the Court. 

A certified copy of every document produced by one le party shall be com- 
municated to the other party. 

The oral proceedings shall consist of the hearing by the Court of witnesses, 
experts, agents, counsel and advocates. 


ARTICLE 44 


For the service of all notices upon persons other than the agents, counsel 
and advocates, the Court shall apply direct to the government of the state 
upon whose territory the notice has to be served. 
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The same provision shall apply whenever steps are to be taken to procure 
evidence on the spot, 


ARTICLE 45 


The hearing shall be under the control of the President or, in his absence, 
of the Vice-President; if both are absent, the senior judge shall preside. 


ARTICLE 46 


The hearing in Court shall be public, unless the Court shall decide other- 
wise, or unless the parties demand that the public be not admitted. 


ARTICLE 47 
Minutes shall be made at each hearing, and signed by the Registrar an 


the President. ; 
These minutes shall be the only authentic record. = 


ARTICLE 48 


The Court shall make orders for the conduct of the case, shall decide the 
form and time in which each party must conclude its arguments, and make 
all arrangements connected with the taking of evidence. 


ARTICLE 49 


The Court may, even before the hearing begins, call upon the agents to 
produce any document or to supply any explanations. Formal note shall 
be taken of any refusal. 

ARTICLE 50 
The Court may, at any time, intrust any individual, body, bureau, com- 


mission or other organization that it may select, with the task of carrying 
out an inquiry or giving an expert opinion. 


ARTICLE §1 


During the hearing any relevant questions are to be put to the witnesses 
and experts under the conditions laid down by the Court in the rules of 
procedure referred to in Article 30. 


ARTICLE 52 


After the Court has received the proofs and evidence within the time 
specified for the purpose, it. may refuse to accept any further oral or written 
evidence that one party may desire to present unless the other side consents. 


ARTICLE 53 


Whenever one of the parties shall not appear before the Court, or shall 
fail to defend his case, the other party may call upon the Court to decide in 
favor of his claim. 


68 THE AMERICAN JOURNAL OF INTERNATIONAL .LAW 


The Court must, before doing so, satisfy itself, not only that it has 
jurisdiction in accordance with Articles 36 and 37, but also that the claim is 
well founded in fact and law. 


ARTICLE 54 


When, subject to the control of the Court, the agents, advocates and 
counsel have completed their presentation of the case, the President shall 
declare the hearing closed. 

The Court shall withdraw to consider the judgment. 

The deliberations of the Court shall take place in private and remain 
secret. i 

ARTICLE 55 


All questions shall be decided by a majority of the judges present at the 
hearing. 
In the event of an equality of votes, the President or his deputy shall 
have a casting vote. 
ARTICLE 56 


The judgment shall state the reasons on which it is based. 
It shall contain the names of the judges who have taken part in the 
decision. 
ARTICLE 57 
If the judgment does not represent in whole or in part the unanimous 
opinion of the judges, dissenting judges are entitled to deliver a separate 
opinion. i 
ARTICLE 58 
The judgment shall be signed by the President and by the Registrar. It 
shall be read in open Court, due notice having been given to the agents. 


ARTICLE 59 


The decision of the Court has no binding force except between the parties 
and in respect of that particular case. 


ARTICLE 60 


The judgment is final and without appeal. In the event of dispute as to 
the meaning or scope of the judgment, the Court shall construe it upon the 


request of any party. 
ARTICLE 61 


An application for revision of a judgment can be made only when it is 
based upon the discovery of some fact of such a nature as to be a decisive 
factor, which fact was, when the judgment was given, unknown to the Court 
and also to the party claiming revision, always provided that such ignorance 
was not due to negligence. 
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` The proceedings for revision nil be opened by a judgment of the Court 
expressly recording the existence of the new fact, recognizing that it has 
such a character as to lay the case open to revision, and declaring the ap- 
plication admissible on this ground. 

The Court may require previous compliance with the terms of the judg- 
ment before it admits proceedings i in revision. : 

The application for revision must be made at latest within six momi of 
the discovery of the new fact. . 

No application for revision may be made after the lapse of ten years from 
the date of the sentence. - 

ARTICLE 62 


Should a state consider that it has an interest of a legal nature which may 
be affected by the decision in the case, it may submit a request to the Court 
to be permitted to intervene as a third party. f 

It will be for the Court to decide upon this request. _ 


ARTICLE 63 


Whenever the construction of a convention to which states other than 
` those concerned in the case are parties is in question, the Registrar shall 
notify all such states forthwith. 
Every state so notified has the right to intervene in the proceedings; but 
if it uses this right, the construction given by the judgment will be equally 
_ binding upon it. 
ARTICLE 64- ` 


Unless otherwise decided by the Court, each party shall bear its own costs. 


l CONVENTIONS, PROTOCOLS AND DECLARATIONS SIGNED AT 
THE CONFERENCE ON CENTRAL AMERICAN AFFAIRS, 
WASHINGTON, D. C., FEBRUARY 7, 1923* 


CONVENTION FOR THE ESTABLISHMENT OF STATIONS FOR AGRICULTURAL 
EXPERIMENTS AND ANIMAL INDUSTRIES 


The Governments of the Republics of Guatemala, El Salvador, Honduras, 
Nicaragua and Costa Rica, being desirous to promote the development of 
agriculture in Central America and to stimulate agricultural production in 
` their respective territories, have agreed to conclude a convention for the 

establishment of stations for agricultural experiments and animal industries 
and, to that end, have named as delegates: 

QUATEMALA: Their Excellencies Señor Don Francisco Sánchez Latour and 
Sefior Licenciado Don Marcial Prem. 

Ex Satvavor: Their Excellencies Señor Doctor Don Francisco Martinez 
Suárez and Señor Doctor Don J. Gustavo Guerrero, 

Honpuras: Their Excellencies Señor Doctor Don Alberto Uclés, Señor 

Doctor Don Salvador Córdova and Señor Don Raúl Toledo López. 

Nicaraacua: Their Excellencies Señor General Don Emiliano Chamorro, 
Señor Don Adolfo Cárdenas and Señor Doctor Don Maximo H. Zepeda. 

Cosra Rica: Their Excellencies Sefior Licenciado Don Alfredo González 
Flores and Señor Licenciado Don J. Rafael Oreamuno. 

By virtue of the invitation sent to the Government of the United States 
of America by the Governments of the five Central American Republics, 
there were present at the deliberations of the conference, as delegates of the 
Government of the United States of America, The Honorable Charles E. 
Hughes, Secretary of State of the United States of America and the Honor- 
able Sumner Welles, Envoy Extraordinary and Minister Plenipotentiary. 

After having communicated to one another their respective full powers, 
which were found to be in due form, ‘the delegates of the five Central Ameri- 
can powers assembled in the Conference on Central American Affairs at Wash- 
ington, have agreed to carry out the said purpose in the following manner: 


ARTICLE I 


Each of the contracting parties agrees to maintain in its territory a 
station for agricultural experiments and animal industries, with the object of 
determining the most efficacious method for the cultivation of national 
products; to ascertain whether it is possible to introduce new sources of pro- 
duction, thus increasing the national wealth; and to supply information on 
the foregoing matters to institutions or to private persons, 


* English texts furnished by the Department of State. 
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For this purpose, the contracting parties agree to consider the employ- 
ment of experts of other countries to direct or to assist in the management 
of said stations. 


ARTICLE IT 


In order that all the Central American Republics may receive the benefits 
of the aforesaid stations, each of them agrees to supply the governments of 
the others with copies of all the publications or any other documents issued 
by said stations. The contracting parties likewise agree to allow the 
directors of their stations, or the experts who may be assisting in the man- 
agement of the same, to visit whenever they may deem it advisable the 
other Central American Republics so that they may report on the practical 
results obtained in said stations. 


ARTICLE III 


The present convention shall take effect with respect to the parties that 
have ratified it from the date of its ratification by at least three of the 
signatory states. 

ArtIoLE IV 


The present convention shall remain in force until the first of January, 
nineteen hundred and thirty-four, regardless of any prior denunciation, or 
any other cause. From the first of January, nineteen hundred and thirty- 
four, it shall continue in force until one year after the date on which one of 
the parties bound thereby notifies the others of its intention to denounce it. 
The denunciation of this convention by one or two of said obligated parties 
shall leave it in force for those parties which have ratified it and have not 
* denounced it, provided that these be no less than three in number. "Should 
two or three states bound by this convention form a single political entity, 
the same convention shall be in force as between the new entity and the 
republics obligated thereby which have remained separate, provided these 
be no less than two in number. Any of the republics of Central America 
which should fail to ratify this convention shall have the right to adhere to 
it while it is in force. j 

ARTICLE V 


The exchange of ratifications of the present convention shall be made 
through communications addressed by the governments to the Government 
of Costa Rica, in order that the latter may inform the other contracting 
states. If the Government of Costa Rica should ratify the convention, 
notice of said ratification shall also be communicated to the others. 


~ 


ARTICLE VI 


The original of the present convention, signed by all the delegates pleni- 
potentiary, shall be deposited in the archives of the Pan-American Union at 
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Washington. A copy duly certified shall bè sent by the Secretary-General 
of the conference to each one of the governments of the contracting parties. 

Signed at the city of Washington, on the seventh day of February, nine- 
teen hundred and twenty-three. 


[u.s.] F. Sincunz LATOUR [u.s.] Ratu Tompo Lopez 
[u.s.} MARCIAL Prem [L.s.] EMILIANO CHAMORRO 
{u.s.] F. MARTÍNEZ SUÁREZ [u.8.] ADOLFO CÁRDENAS 
[u.s.] J. Gustavo GUERRERO [u.s.]| MAximo H. ZEPEDA 
[L.s.] ALBERTO UCLÉS [u.s.] ALFREDO GONZÁLEZ 
{u.8.] SALVADOR CÓRDOVA [u.s.] J. RAFAEL OREAMUNO 


+ 
CONVENTION RELATIVE TO THE PREPARATION OF PROJECTS OF ELECTORAL 
LEGISLATION 


The Governments of the Republics of Guatemala, El Salvador, Honduras, 
Nicaragua, and Costa Rica, animated by the desire to guarantee to the best 
of their power the free exercise of suffrage, thereby eliminating all action 
which might be detrimental to public order, and believing that the benefits 
of popular suffrage cannot be obtained without the aid of appropriate laws 
which will render effective the use of such right by means of adequate guar- 
antees, have agreed to conclude a convention relative to the preparation of 
projects of electoral legislation and, to that end, have named as their 
delegates: 

GUATEMALA: Their Excellencies Señor Don Francisco Sánchez Latour 
and Señor Licenciado Don Marcial Prem. 

Er Satvapor: Their Excellencies Señor Doctor Don Francisco Martinez 
Suárez and Señor Doctor Don J. Gustavo Guerrero. i 

Honpuras: Their Excellencies Señor Doctor Don Alberto Uclés, Señor 
Doctor Don Salvador Córdova and Señor Don Raúl Toledo López. 

Nicaragua: Their Excellencies Señor General Don Emiliano Chamorro, 
Señor Don Adolfo Cárdenas and Señor Doctor Don Máximo H. Zepeda. 

Costa Rica: Their Excellencies Sefior Licenciado Don Alfredo Gon- 
zález Flores and Señor Licenciado Don J. Rafael Oreamuno. 

By virtue of the invitation sent to the Government of the United States - 
of America by the Governments of the five Central American Republics, 
there were present at the deliberations of the conference, as delegates of the 
Government of the United States of America, The Honorable Charles E. 
Hughes, Secretary of State of the United States of America, and The Hon- 
orable Sumner Welles, Envoy Extraordinary and Minister Plenipotentiary. 

After having communicated to one another their respective full powers, 
which were found to be in due form, the delegates of the five Central Ameri- 
can Powers assembled in the Conference on Central American Affairs, at 
Washington, have agreed to carry out the said proposal in the following 
manner: 
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ARTICLE I : 
‘Within thirty days following the ratification of the present convention, 


- each of the contracting parties shall proceed to nominate a commission of 


two jurists. The commissions shall assemble in the city designated by the 
parties within two months subsequent to the period previously decided upon. 


G 


ARTICLE II - 


The commissions mentioned in the next preceding article, united in a 
committee of the whole, shall be charged with the study and preparation 
of a general project for an electoral law based on the principles stated in the 
preamble to the present convention, and in agreement with the legislation 

. which has had the best practical results. 


ARTICLE IIT 


After the general project has been formulated, and whenever it becomes 
necessary, each of the national commissions, with the collaboration of the 
others, shall adapt the general project to the constitutional exigencies and 
special needs of its country: 

ARTICLE IV 


The projects thus prepared must be completed at the latest three months- 
after the inauguration of the committee of the whole. 

Each of the signatory governments obligates itself to consider as its own 
the project prepared by its commission in accordance with the terms of the 
next preceding article, and to submit it for the consideration of the legisla- 
tive bodies in their next session as a project of law, unless the electoral law’ 
. of its country embodies the fundamental principles of such project. 


ARTICLE v 


For the preparation of the general project it is recommended that the 
commission of jurists adopt, wherever possible, electoral systems which 
establish the identification of citizens by means of the compulsory possession — 
_ of electoral cards, as well as rules for classification of political’ parties and 
for their just representation in the electoral boards and in the corimittees 
` of electors or directors charged with receiving the votes and verifying the 
. returns. 

ARTICLE VI 


The present convention shall take effect with respect to the parties that- 

have ratified it, from the date of its ratification by at. least three of the 

signatory states. 
Axticte VII - 


The exchange of ratifications of the present convention shall be made 
through communications addressed. by the governments to the Government 
of Costa Rica, in order that the latter may inform the other contracting 


$ 
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states. If the Government of Costa Rica should ratify the convention, 
notice of said ratification shall also be communicated to the others. 


Articte VIL 


The original of the present convention, signed by all the delegates pleni- 
potentiary, shall be deposited in the archives of the Pan-American Union 
at Washington. A copy duly certified shall be sent by the Secretary- 
General of the conference to each one of the governments of the contracting 
parties. 

Signed at the city of Washington, on the seventh day of February, nine- 
teen hundred and twenty-three. 


[u.s.] SÁNCHEZ Latour . [us] Ratu Totzpo Lórez 
{u.s.] MARGAL Prem {u.s.] EMILIANO CHAMORRO 
{u.s.] F. MARTÍNEZ Sudrez [L.s.] ADOLFO CÁRDENAS 
[L.s.] J. Gustavo GUERRERO [L.s.] Míxmo H. ZEPEDA 
[u.8.] ALBERTO UcLÉS l [L.s.], ALFREDO GONZÁLEZ 
[L.8.] SALVADOR CÓRDOVA {u.s.] J. RAFAL OREAMUNO 


CONVENTION FOR RECIPROCAL EXCHANGE OF CENTRAL AMERICAN STUDENTS 


The Governments of the Republics of Guatemala, El Salvador, Honduras, 
Nicaragua and Costa Rica, animated by the common desire of developing, as 
much as possible, the bonds of fraternal fellowship which bind the youths of 
Central America and facilitating the mutual acquaintance of said youths 
with the various countries and diverse institutions as organized in the signa- 
tory states, have agreed to conclude a convention for the reciprocal ex- 
change of Central American students and, to that end, have named as 
delegates: 

GUATEMALA: Their Excellencies Señor Don Francisco Sánchez Latour 
and Señor Licenciado Don Marcial Prem. 

Ex Satvapor: Their Excellencies Señor Doctor Don Francisco Martinez 
Suárez and Señor Don J. Gustavo Guerrero. 

Honpuras: Their Excellencies Señor Doctor Don Alberto Uclés, Sefior 
Doctor Don Salvador Córdova and Señor Don Raúl Toledo López. 

Nicaragua: Their Excellencies Señor General Don Emiliano Chamorro, 
Señor Don Adolfo Cárdenas and Señor Doctor Don Máximo H. Zepeda. 

Costa Rica: Their Excellencies Señor Licenciado Don Alfredo González 
Flores and Sefior Licenciado Don J. Rafael Oreamuno. 

By virtue of the invitation sent to the Government of the United States 
of America by the Governments of the five Central American Republics, 
there were present at the deliberations of the conference, as delegates from 
the Government of the United States of America, The Honorable Charles E. 
Hughes, Secretary of State of the United States of America, and The Hon- 
orable Sumner Welles, Envoy Extraordinary and Minister Plenipotentiary. 
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After having communicated to one another their respective full powers, 
which were found to be in due form, the delegates of the five Central Ameri- 
can powers assembled in the Conference on Central American Affairs, at 
Washington, have agreed to carry out the said purpose in the following 
manner: 

ARTICLE I 


Each of the contracting governments undertakes to place at the disposal 
of each of the others six scholarships in one or in several of the official 
educational institutions that it may have, giving preference to those where 
pedagogy, agriculture, mining, and arts and trades are taught. 

The government that contracts this obligation will advise the other gov- 
ernments at which educational institution or institutions the scholarships 
will be granted. ana 

ARTICLE II 


Each government undertakes to make use of said scholarships. The 
support of the students chosen to make use of these scholarships, shall be 
for the account of the government which chose them. 


, 


Articte III 


Each government is at liberty to distribute said scholarships among men 
and women, as it should deem advisable. 


ARTICLE IV 


The contracting republics agree to accept the Normal School of Costa 
Rica, with its seat in the city of Heredia, in that republic, as the educational 
institution for scholarship students who take up pedagogy. 


ARTICLE V 


The present convention shall take effect with respect to the parties that 
have ratified it, from the date of its ratification by at least three of the signa- 
tory states. À 

. Articte VI 


The present convention shall remain in force until the first of January, 
nineteen hundred and thirty-four, regardless of any prior denunciation, or 
any other cause. From the first of January, nineteen hundred and thirty- ` 
four, it shall continue in force until one year after the date on which one of 
the parties bound thereby notifies the others of its intention to denounce 
it. The denunciation of this convention by one or two of said obligated 
parties shall leave it in force for those parties which have ratified it and have 
not denounced it, provided that these be no less than three in number. 
Should two or three states bound by this convention form a single political 
entity, the same convention shall be in force as between the new entity and 
the republics obligated thereby which have remained separate, provided 
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. these be no less than two in number. Any of the republics of Central 
America which should fail to ratify this convention, shall have the right to 
adhere to it while it is in force. 


ÀRTICLE VII 


. The exchange of ratifications of the present convention shall be made 
through communications addressed by the governments to the Government 
of Costa Rica, in order that the latter may inform the other contracting 
states. If the Government of Costa Rica should ratify the convention, 
notice of said ratification shall also be communicated to the others. 


ARTICLE VIII 


The original of the present convention, signed by all the delegates pleni- 
potentiary, shall be deposited in the archives of the Pan-American Union 
at Washington. A copy duly certified shall be sent by the Secretary- 
General of the conference to each one of the governments of the contracting 
parties. ' 

Signed at the city of Washington, on the seventh day of February, 
nineteen hundred and twenty-three. 


[u.s.] Francisco SAncHnz Latour [u.s.] Ratu ToLEDO Lérnz 


[L.s.] MARCIAL Prem {u.s.] EMILIANO ČHAMORRO 
[L.s.] F. Martrinnz SVÁREZ [L.s.] ADOLFO CARDENAS 
[u.s.] J. Gustavo GUERRERO ` [k.s] MAximmo H. ZEPEDA 
[L.s.] ALBERTO UcLÉS [L.s.] ALFREDO GONZÁLEZ 
{u.s.] SALVADOR CÓRDOVA {u.s.| J. RAFAEL OREAMUNO 


EXTRADITION CONVENTION 


The Governments of the Republics of Guatemala, El Salvador, Honduras, 
Nicaragua and Costa Rica, desiring to confirm their friendly relations and to ` 
promote the cause of justice, have resolved to celebrate a convention for the 
extradition of fugitives from justice, and to that end have named as dele- 
gates: . 

GUATEMALA: Their Excellencies Señor Don Francisco Sánchez Latour- 
and Señor Licenciado Don Marcial Prem. 

EL Satvapor: Their Excellencies Señor Doctor Don Francisco Martinez 
Suárez and Señor Doctor Don J. Gustavo Guerrero. 

Honpuras: Their Excellencies Señor Doctor Don Alberto Uelés, Señor 
Doctor Don Salvador Córdova and Señor Don Raúl Toledo López. 

Nicaragua: Their Excellencies Señor General Don Emiliano Chamorro, 
Señor Don Adolfo Cárdenas and Señor Doctor Don Máximo H. Zepeda. 

Costa Rica: Their Excellencies Señor Licenciado Don Alfredo González 
- Flores and Señor Licenciado Don J. Rafael Oreamuno. 

By virtue of the invitation sent to the Government of the United States of 
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America by the Governments of the five Central American Republics, there 
_ were present at the deliberations of the conference, as delegates of the Gov-- 
ernment of the United States of America, The Honorable Charles E. Hughes, 
Secretary of State of the United States of America, and The Honorable Sum- 
“ner Welles, Envoy Extraordinary and Minister Plenipotentiary. 

After. having communicated to one another their respective full powers, 
which were found to bein. due form, the delegates of the five Central Ameri- 
‘can Powers assembled in the Conference on Central American Affairs -at 
Washington, have agreed to carry out the said purpose in the following 
manner: l 

ARTICLE I 


The contracting republics agree to deliver up reciprocally the individuals 
who may take refuge in the territory of one of.them and who in the other may 
have been condemned, as authors, accomplices, or abettors of a crime, to not 
less than two years of deprivation of their liberty, or who may have been in- 
dicted for a crime which, in accordance with the laws of the country seeking 
the extradition, carries a penalty equal to or greater than that above stated. 


ARTICLE II 


Extradition shall not be granted in any of the following cases: 
1. When the evidence of criminality presented by the country inves ex- 
` tradition would not have been sufficient to justify, according to the. laws of 
the place where the accused fugitive from justice is found, his apprehension: 
and commitment for trial, if the offense had been committed there. 

2. When the offense is of a political character, or, being a common crime, 
is connected therewith. 

3. When. under the laws of the country seeking extradition or of that of 
asylum, the action or the penalty has been barred. 

4, If the accused demanded should have already been tried and sentenced 
for the same offense. in the republic wherein he resides. 

5. If the accused should have served the sentence which may have een 
impośed upon him for the same crime in any other country. 

6. If in that country, the act for which creda) is asked, is not consid- 
ered a crime. 

7. When the penalty corresponding to the crime for which extradition is 
requested shall be that of death, unless the government seeking extradition 
binds itself to apply the next lower penalty. 


ARTICLE III 


The person whose extradition is conceded, because of one of the crimes 
mentioned in Article I, shall in no case be tried and punished in the country 
to which he is surrendered for a political crime committed before his extradi- © 
` tion nor for an act which may have connection with a political crime. At- - 
tempts against the life of the head of a government or public functionaries 
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- andanarchistie attacks shall not be considered political crimes, provided that 
the law of the country seeking extradition and of the country of which extra- 
dition is requested shall have fixed a penalty for said acts. In that case ex- ` 
tradition shall be granted, even when the crime in question shall carry a pen- 
alty of less than two years of deprivation of liberty. 


Articte IV 


The contracting parties shall not be obliged to deliver their nationals; but- 
. they must try them for the infractions of the penal code committed in any of 
the other republics. The respective governments must communicate the 

corresponding proceedings, information and documents, and deliver the arti- 

cles which constitute the corpus delicti, furnishing everything that may con- 
tribute to the elucidation needed for the expedition of the trial, This having 
been done, the case shall be prosecuted until its determination, and the gov- 
ernment of the country of the trial shall inform the other of the final result. 


ARTICLE V 


If the individual whose extradition is sought should have been indicted or 
should have been found guilty in the country of his asylum for a crime com- 
mitted therein, he shall not be delivered except after having been acquitted 
by a final judgment, and in case of his conviction after he has served the sen- 
tence or has been pardoned. 

Articue VI 


_ If the fugitive whose extradition is requested by one of the contracting 
‘parties should also be sought by one or more governments he shall be deliv- 
ered in preference to the one first making the requisition. 


ARTICLE VII 


Request for the delivery of fugitives shall be made by the respective diplo- 
matic agents of the contracting parties, and, in default of the latter, by 
consular officers. 

In urgent cases the provisional detention of the accused may be requested 
by means of telegraphic or postal communication, addressed to the Ministry 
of Foreign Affairs, or through the respective diplomatic agent, or in his ab- 
sence, through the consul. The provisional arrest shall be made according 
to the rules established by the laws of the country of which extradition is re- 
quested; but shall cease if the request for extradition has not been formally 
presented within the term of one month following the arrest. 


ArticLe VIII 


The request for extradition shall specify the proof or presumptive evidence 
‘ which, by the laws of the country wherein the crime has been committed, 
shall be sufficient to justify the apprehension and commitment of the ac- 
cused. The judgment, indictment, warrant of arrest, or any other equiv- 
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alent document shall also accompany the same; and the nature and gravity 
of the acts charged and the provisions of the penal codes which are applicable 
thereto must be indicated. In case of flight after having been found guilty 
and before serving the entire sentence, the request for extradition shall ex- 
press the circumstance and shall be accompanied only by the judgment. 


ARTICLE IX 


The proper authority shall apprehend the fugitive, in order that he may be 
brought before the competent judicial authority for examination. Should it. 
be decided, ‘according to the laws and the evidence presented, that the sur- 
render can be carried out in conformity with this convention, the fugitive 
shall be delivered in the manner prescribed by law in such cases. 

The country seeking extradition shall take the necessary measures to re- 

- ceive the accused within one month from the date when the latter shall have 
been placed at its disposal, and if said government should fail to do so, the 
aforesaid accused may be released. 


ÅRTICLE X 


The person delivered can not be tried nor punished in the country to which 
his extradition has been granted, nor delivered to a third country, for a crime 
not included in this convention, and committed before his surrender, unless 
the government which makes the surrender consents to the trial, or tothe de- 
. livery to said third nation. 

Nevertheless this consent shall not be necessary: 

1. When the accused may voluntarily have requested that he be tried or 
delivered to the third nation; 

2. When he may have been at liberty to leave the country for thirty days 
after his release, on the ground of the lack of foundation in the charge for 
which he was surrendered, or, in case of conviction, a term of thirty days 
after serving his sentence or obtaining a pardon. 


ARTICLE XI 


The expenses of arrest, maintenance, and travel of the extradited person, 
as well as of the delivery and transportation of the articles which, because of 
their connection with the crime, have to be returned or forwarded, shall be 
borne by the potean seeking eriradiiion; 


ARrTIcLE XII 


AJl the objects found in the possession of the accused and obtained through 
the commission of the act of which he is accused, or that may serve as evi- 
dence of the crime on account of which extradition is requested, shall be 
confiscated and delivered with his person upon order of competent authority ' 
of the country from which extradition is sought. Nevertheless the rights of 
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third parties concerning these articles shall be respected, and delivery thereof 
shall not be made until the question of ownership has been determined. 


Articte XIII 


In all cases of detention the fugitive shall be acquainted within the term of 
twenty-four hours with the cause thereof, and notified that he may, within a 
period not to exceed three days counted from the one following that of the 
notification, oppose extradition, by alleging: 

1. That he is not the person claimed; 

2. Substantial defects in the documents presented; and 

3. The inadmissibility of the request of extradition. 


ARTICLE XIV 


In cases where it is necessary to prove the facts alleged, evidence shall be 
taken, in full observance of the provisions of the law of procedure of the re- 
public of which extradition -is requested. The evidence having been pro- 
duced, the matter shall be decided without further steps, within the period of 
` ten days, and it shall be declared whether or not the extradition shall be 
granted. Against such a decision, and within three days following notifica- 
tion thereof, the legal remedies of the country of asylum may be invoked. 


ARTICLE XV 


The present convention shall take effect with respect to the parties that. 
have ratified it, from the date of its ratification by at least three of the signa- 


tory states. 
: . ARTICLE XVI 


The present convention shall remain in force until the first of January, 
nineteen hundred and thirty-four, regardless of any prior denunciation, or 
any other cause. From the first of January, nineteen hundred and thirty- 
four, it shall continue in force until one year after the date on which one 
of the parties bound thereby notifies the others of its intention to denounce 
it. The denunciation of this convention by one or two of said contracting | 
parties shall leave it in force for those parties which have ratified it and have - 
not denounced it, provided that these be no less than three in number. 
Should two or three states bound by this convention form a single political 
entity, the same convention shall be in force as between the new entity and 
the republics bound thereby which have remained separate, provided these 
be no less than two in number. Any of the republics of Central America 
which should fail to ratify this convention shall have the right to adhere 
to it while it is in force. 

Agticue XVII 


The exchange of ratifications of the present convention shall be made 
through communications addressed by the governments to the Government 


OFFICIAL DOCUMENTS 81 


of-Costa Rica in order that the latter may inform the other contracting 
states. If the Government of Costa Rica should ratify the convention, 
notice of said ratification shall also be communicated to the others. i 


= 


ARTICLE XVIII 


. The original of the present convention, signed by all the delegates pleni- 
‘potentiary, shall be deposited in the archives -of the Pan-American Union 
at Washington. A copy duly certified shall be sent by the Secretary- 
General of the canternes to each one of the governments of the contracting 
parties. l 
ARTICLE XIX 


The convention on extradition concluded by the same parties at the city 
of Washington the twentieth of December, nineteen hundred and seven, is. 
hereby abrogated. 

Signed at the city of Washington, on the Saath day of Ponniary: nine- 
teen hundred and twenty-three. 


{us.] F. SÁNCHEZ LATOUR ` [t.s] Ratu Torspo Lérnz 
[Ls] MARCIAL PREM [L.s.] EMILIANO CHAMORRO 
[u.s.] F. MARTÍNEZ SUÁREZ [u.s.] ADOLFO. CÁRDENAS 
[u.s.] J. Gustavo GUERRERO {t.s.| MAximo H. ZEPEDA- 
[u.s.] ALrserTO Uctiis [u.s.] ALFREDO GONZÁLEZ 
[x.s.] 


SALVADOR CôRDOVA ., [u.s.] J. RAFAEL OREAMUNO 


CONVENTION -FOR THE ESTABLISHMENT OF FREE TRADE 


The Governments of Guatemala, El Salvador, Honduras, and Nicaragua, 
being convinced that the reciprocal interchange of natural products or 
manufactured articles originating in their republics would be a source of 
profit for all of them, and desiring further to develop their commerce, have ` 
concluded a convention for the establishment of free trade and, to that end, 
have named as their delegates: 

GUATEMALA: Their Excellencies Sefior Don Francisco Sánchez Latour, 
aes Sefior Licenciado Don Marcial Prem. 

ve Hu SALVADOR: Their Excellencies Señor Doctor Don Francisco. Martinez 
Euer and Señor Doctor Don J. Gustavo Guerrero. 

Honpuras: Their Excellencies Señor Doctor Don Alberto Uclés, Señor 
Doctor Don Salvador Córdova and Señor Don Raúl Toledo López. 

Nicaracua: Their Excellencies Señor General Don Emiliano Chamorro, 
Señor Don Adolfo Cardenas and Señor Doctor Don Máximo H. Zepeda. 

By virtue of the invitation sent to the Government of the United States 
of America by the Governments of the five Central American Republics, 
there were present at the deliberations-of the conference, as delegates of the 
Government of the United States of America, The Honorable Charles E. 
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Hughes, Secretary of State of the United States of America, and The Hon- 
orable Sumner Welles, Envoy Extraordinary and Minister Plenipotentiary. 

After having communicated to one another their respective full powers, 
which were found to be in due form, the delegations of the signatory powers 
have agreed to carry out the said purpose in the following manner: 


ÀRTICLE I 


The importation and exportation through the custom houses of the sig- . 
natory republics at the various ports or on the frontiers of articles grown or 
manufactured in said republics, shall be absolutely free of import and export 
duties and of municipal taxes or imposts of an eleemosynary nature. 

Manufactured articles, in which the raw materials originating in the manu- 
facturing or exporting country, do not form the greater percentage, shall not 

. be included in this exemption. 
ARTICLE H 


Coffee and sugar are hereby excluded from the foregoing provision. The 
same exclusion shall also apply to those articles, whose sale in the contracting 
republics is now or may become in the future, a state monopoly, or unlawful. 


ARTICLE III 


In order that said products of the soil and manufactured articles of na- 
tive origin may enjoy freedom of entry, as agreed upon, the interested 
party shall submit a certificate stating the origin of said article, issued by the 
mayor of the municipality or by the political authority of the place of 
origin, and authenticated by the consul, or in the absence of the latter, by 
the diplomatic agent of the country of destination, or in default of both, by 
the Minister for Foreign Affairs of the country from which the product is 
exported. 

Articts IV 


Inasmuch as the delegation of Costa Rica has stated that it has instruc- 
tions to abstain from signing any convention on free trade, the signatory 
republics would welcome the adhesion in the near future of the Republic 
of Costa Rica to the present convention. Should the Republic of Costa 
Rica decide to adhere, said republic shall be considered as one of the con- 
tracting parties to this convention by the mere notification to the Foreign 
Offices of the signatory republics of its adhesion thereto. 


ARTICLE V 
The present convention shall take effect with respect to the parties that 
have ratified it, from the date of its ratification by at least three of the 
signatory states. 
Arricte VI 
The present convention shall remain in foree until the first of January, 
nineteen hundred and thirty-four, regardless of any prior denunciation, or 
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any other‘cause. From the first of January, nineteen hundred and thirty-. 


` four, it shall continue in force until one year after the date on which one of 


the parties bound thereby notifies the others of its intention to denounce it. - 


The denunciation of this convention by one or two of said obligated parties 
` shall leave it in force for those parties which have ratified it and have not 
denounced it, provided that these be no less than three in number. Should 
two or three states bound by this convention form a single political entity, 
the same convention shall be in force as between the new entity and the 
republics obligated thereby which have remained separate, provided these 
be no less than two in number. Any of the republics of Central America 
which should fail to ratify this convention, shall have the right to adhere to 
it while it is in force. 
Articte VII 


. The exchange of ratifications of the present convention shall be made 
_ through communications addressed by the governments to the Government 
of Guatemala, in order that the latter may inform the other contracting 


states. If the Government of Guatemala should ratify the convention, . 


notice of said ratification shall also be communicated to the others. 


Arricte VIII 


The original of the present convention, signed by all the iiaia pleni- 
potentiary, shall be deposited in the archives of the Pan-American Union 
at Washington. A copy duly certified shall be sent by the Secretary- 
General of the conference to each one of the governments of the contract- 
-~ ing’ parties. 

Signed at the city of Washington on the seventh day of February; nine- 
teen hundred and twenty-three. 


[n.s] F. SÁNCHEZ LATOUR [L.s.] Satvapor CéRpovA 


[u.s.] MARCIAL Prem {u.s.] Ratu Totzpo Lórez 
[us.] F. Marrinez SUÁREZ [L.s.] EMILIANO CHAMORRO 
{u.s.] J.. Gustavo GUERRERO [L.s.] ApotFro CÁRDENAS 

[u.s.] ALBERTO ÜcLÉS {u.s.] MAéximo H. ZEPEDA 


CONVENTION FOR THE ESTABLISHMENT OF AN INTERNATIONAL CENTRAL 
AMERICAN "TRIBUNAL f 


The Governments of the Republics of Guatemala, El Salvador, Honduras, 


‘ Nicaragua and Costa Rica, for the purpose of efficaciously guaranteeing their ` 


rights and inalterably maintaining peace and harmony in their relations 


without being obliged to resort in any case to the employment of force, have . 
agreed to conclude a convention for the establishment. of an International 


Central American Tribunal and, to that end, have named as delegates: 
Guaremata:’ Their Excellencies Señor Don Francisco Sánchez Latour 
and Sefior Licenciado Don Marcial Prem. 


- 4 


Dears 
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Ex Satvapor: Their Excellencies Señor Doctor Don Francisco Martinez 
Sudrez and Sefior Doctor Don J. Gustavo Guerrero. , 

Honpuras: Their Excellencies Señor Doctor Don Alberto Uclés, Señor 
Doctor Don Salvador Córdova and Señor Don Raúl Toledo López. 

Nicaracua: Their Excellencies Sefior General Don Emiliano Chamorro, 
Señor Don Adolfo Cárdenas and Señor Doctor Don Maximo H. Zepeda. 

Costa Rica: Their Excellencies Señor Licenciado Don Alfredo González 
Flores and Sefior Licenciado J. Rafael Oreamuno. 

By virtue of the invitation sent to the Government of the United States of 
America by the Governments of the five Central American Republics, there 
were present at the deliberations of the conference, as delegates from the 
Government of the United States of America, The Honorable Charles E. 
Hughes, Secretary of State of the United States of America and The Honor- 
able Sumner Welles, Envoy Extraordinary and Minister Plenipotentiary. 

After having communicated to one another their respective full powers, 
which were found to be in due form, the delegates of the five Central Ameri- 
can Powers assembled in the Conference on Central American Affairs at 
Washington, have agreed to carry out the said proposal in the following 
manner: i 

ARTICLE I 

1. The contracting parties agree to submit to the International Tribunal 
established by the present convention all controversies or questions which 
now exist between them or which may hereafter arise, whatever their nature 
or origin, in the event that they have failed to reach an understanding 
through diplomatic channels, or have not accepted some other form of arbi- 
tration, or have not agreed to submit said questions or controversies to the 
decision of another tribunal. Nevertheless, the questions or controversies 
which affect the sovereign and independent existence of any of the signatory 
republics cannot be the object of arbitration or complaint. 

2. The parties agree that the decision of the International Tribunal es- 
tablished by the present convention with regard to the questions submitted 
to it shall be regarded as final, irrevocable, without appeal, and binding upon . 
the countries submitting disputes, should such decisions be rendered within 
the time stipulated in the protocol or in the rules of proçedure applicable to 
the case as prescribed in Article XIX. The judgment of the International 
Tribunal established by the present convention shall be null and void, and 
any one of the parties, which may have an interest in the controversy may re- 
fuse to comply with it, in the following cases: 

a. When the tribunal shall not have been organized in strict accordance 
with this convention. ; 

b. When in summoning the parties before the Tribunal or in the presenta- 
tion of evidence, the provisions of this convention or of the rules of procedure 
contained in Annexes A and B shall not have been observed. 

3. The sentence of the Tribunal shall be null and void and open to revision 
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when any of the saatiaions who have sat in judgment on the case fall within 
any of the disqualifications enumerated i in Article XX. 

4. The parties shall likewise have the right to demand the revision 1 of the 
judgment on the ground of the discovery of a new fact calculated to exercise 
a decisive influence upon the award and one which was unknown to the Tri- 
bunal and to the party which demanded the revision at the time the dis- 
cussion -was closed. a 

ARTICLE IT 


The members of the Tribunal referred to in Article I shall be selected from 
a permanent list of thirty jurists composed as follows: 

Each of the contracting parties shall designate six persons; of these six per- 
sons, four shall be nationals, and shall be designated by the President of the 
republic with the assent of the National Congress or of the Senate, if such 
exist; the other two shall be chosen by the aforementioned President of the 
republic, one from each of the lists submitted by the Government of the 
United States of America and by that of the respective Latin American na- ` 
tion, as provided in Article III. The names of the persons designated by the 

` contracting parties shall be communicated to the Ministry of Foreign Affairs 
of Honduras by the government which names them. The Ministry of For- 
eign Affairs of Honduras shall ee the complete list to each of the signa- 


-toy republics. 


Each ‘alteration which may be Tidi in the list of jurists shall be communi- 
cated by the respective government to the Ministry of Foreign Affairs of 
- Honduras and by this to the contracting parties, and to the governments 
which may have presented the lists of candidates. 

The term of service of the members of the permanent list of jurists shall be 
five years, to be counted from the date when their appointment shall have 
been communicated to the Ministry of Foreign Affairs of Honduras by the re- 
spective government. They may be reelected, and they shall not be re- 
` moved except when they cease to meet the conditions required by Articles 
TVand V. The changes which may occur in the permanent list of jurists by 
the expiration of the term of service or for any other cause, shall not prevent 
the arbitrators who may be forming part of a Tribunal from continuing to 
discharge their functions in the specific case submitted to them for their con- 
sideration until said case shall have been decided. 


ARTICLE III 


The contracting parties shall request the Government of the United. 
States of America to submit to them a list of fifteen jurists for the purposes 
stated in Article II. For this same object each of the contracting parties 
shall request the government ‘of the Latin American Republic which each 
may choose, with the exception of those of Central America,.to submit 
to it another list of five jurists of the nationality of said Latin American 
Government. These lists shall be submitted to all the contracting parties, 
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and each Ministry of Foreign Affairs shall communicate to the Minister for 
Foreign Affairs of Honduras the names of the jurists chosen by his govern- 
ment. None of the jurists proposed in the said lists may be nominated by 
more-than one of the contracting parties, and in the event that one of them 
should be selected by two or more of said parties, preference shall be given 
to the prior nomination. In such a case the Ministry of Foreign Affairs of 
Honduras shall inform the respective governments which appointment is 
valid and which government or governments should make a new appoint- 
ment. When the Government of Honduras shall have received notification 
of the nominations made by all the contracting parties and shall in its turn 
have made its appointments, said Government shall directly so advise the 
same contracting parties, as well as the governments which have submitted 
the lists. 
Artictg IV 

The four national members of the permanent list of jurists nominated by 
each republic shall meet the qualifications required by the ‘laws of each 
country to be judge of the supreme court, and they shall enjoy the highest 
reputation, both for their moral qualities and for their professional ability. 


ARTICLE V 


The jurists included in the lists referred to in Article III shall meet any 
one of the following requirements: 

They must be or have been heads of states, cabinet ministers, members of 
the highest court of justice in their country, or ambassadors or ministers 
_ plenipotentiary, provided they are not or have never been accredited to any 
of the Central American Governments, or members of some international 
court of arbitration, or permanent international court, or representatives 
of their government before such courts. 

The list presented by the Government of the United States of America 
may‘contain also the names of counsel who are entitled to practice before 
the Supreme Court of the United States, and of professors of international 
law. 

. All of the above-mentioned jurists, as well as those named by each 
country, shall be persons of the highest reputation, both for their moral 
qualities and for their professional competency. 


ARTICLE VI 


The office of diplomatic representative to one of the republics of Cen- 
tral America shall be incompatible with that of arbitrator, provided said 
representative is not a citizen of one of the other Central American Re- 
publics. Said disability shall not apply to any other public office what- 
soever. 

All members of the permanent list shall enjoy the rank, privileges and 
immunities of ministers plenipotentiary in the contracting republics, but 
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only from the date of their designation to membership on the Tribunal estab- 
lished by this convention and until one month after the termination of the 
_ sessions of said Tribunal. 

` ARTICLE VII 


Whenever, i in conformity with the provisions of Article I, it utd be- 
come necessary to convene the Tribunal instituted by this convention to 
take cognizance of any dispute or disputes which one or more of the con~ _ 
tracting parties may wish to submit to its decision, the following procedure 
shall be pursued: 

a. The contracting party,: which ‘may ree to have recourse to the 
Tribunal, shall advise the party or parties with which.it proposes to enter 
into litization, so that within sixty days following the date when they may 
‘have received this notification they should préceed to sign a protocol in 
‘which the subject of the disputes or controversies shall be clearly set forth. 
The protocol shall likewise state the date upon which the arbitrators must 
be appointed, and the place where they shall meet, the special powers which 
may be given to the Tribunal, and any other conditions upon which the 
parties may agree. 

b. After the protocol shall have been signed, each party to the controversy 
shall select an arbitrator from the permanent lists of jurists, but it shall not 
name any of the jurists whom said party may have included in the afore- 
mentioned list. , Another arbitrator shall be selected at will and by com- 
mon accord, by the interested governments; should the said governments 
fail to agree on the selection, the third arbitrator shall be chosen by the 
arbitrators already appointed. If said arbitrators should also fail to agree, 
the afore-mentioned third arbitrator shall be designated by lot, to be drawn 
by the arbitrators already appointed. Save in the case of agreement among 
the interested governments, the third arbitrator shall be chosen from the 
. jurists, on the list referred to in Article II, who have not been included in 
said list by any of the interested parties. Whenever the third arbitrator 
should be chosen by lot, he shall be of a different nationality than that of 
elther.of the other two. : 

Whenever two or more powers in litigation should have a common inter- 
est in the controversy, they shall be considered as constituting a single 
party in the matter for the purpOses of the organization of the Tribunal. 


ARTICLE VIII 


Any of the contracting parties which may believe exhausted the other — 
methods of agreement or adjustment referred to in Article I, for the settle- 
ment of any disputes which it may have pending with one or more of the 
same contracting parties, shall so inform said party or parties, to. the end 
that within sixty days following the date on which the latter shall have re- 
ceived this notification the respective protocol may be signed. If within 
this period of time said protocol shall not have been signed, owing to lack of 
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common accord or some other reason, then the same contracting party may 
request the organization of the Tribunal to which this convention refers, in 
the following manner: $ 

Tt shall notify the other party or parties of its intention, communicating 
to them at the same time the name of the arbitrator it has appointed and the 
place where it desires the Tribunal to sit. The parties notified, in their 
turn, shall appoint their arbitrator within thirty days following the receipt of 
this notification. Should they fail to do so, the appointment shall be made 
by lot, at the request of the party seeking the organization of the Tribunal, 
by any of the Presidents of the contracting republics, who are not inter- 
ested in the dispute, within thirty days subsequent to the date upon which 
the request was received and from among the jurists included in the perma- 
nent list, who would be eligible for appointment by the party itself, if it were 
to make such appointment. i 

If fifteen days after the appointment of the arbitrators by each of the 
parties in litigation, the said parties shall not have agreed upon the place in 
which the arbitration is to be held, nor upon the manner of drawing lots to 
determine said place, as provided for by Article XII, then such drawing of 
lots shall be conducted by any of the Presidents of the Central American 
Republics not interested in the controversy within fifteen days subsequent 
to the expiration of the above mentioned fifteen days upon the request of 
any of the litigant parties and in the presence of representatives of the 
litigant parties, should such representatives have been appointed by them. 

The two arbitrators shall meet thirty days after the receipt of notice of 
the last appointment, if both arbitrators reside in Central America, and 
sixty days after the receipt of said notice, if either of them resides in another 
country. If fifteen days after the expiration of these periods the inter- 
ested governments have not agreed on the selection of the third arbitrator, 
the two appointees shall make said selection within the next eight days 
and if no agreement is reached within this period, they shall proceed within 
the next three days to the drawing of lots provided in Article VII. 

The third arbitrator shall proceed to the seat of the Tribunal within 
periods of time equal in duration to those fixed in this article for the at- 
tendance of the other arbitrators, to be counted, however, from the date 
upon which he may have received notification of his appointment by one of 
the parties. 

No two arbitrators of the same nationality may sit upon the Tribunal 
and none of the parties may elect an arbitrator who shall have been included 
by it in the permanent list of jurists. 


ÅRTICLE IX 
Each of the parties shall have the right to challenge not more than two 
of those persons who may be designated by lot to discharge the office of 
third arbitrator in the cases of Articles VII and VIII. 
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ARTICLE x 


In all cases EENET in Articles VII and VIII, the third arbitrator shall 
always be the president of the Tribunal. 


ARTICLE XI 


After the Tribunal shall have been organized in the manner prescribed in 
Article VIII, the interested party shall present a complaint which should in- 
-clude all the points of fact and of law relating to the case. The Tribunal 
shall communicate, without loss of time, a copy of the complaint to the 
government or governments against whom the complaint may have been 
brought, and it shall invite them to present their allegations and evidence 
within the period of time fixed by the Rules of Procedure (Annex B.). 


ARTICLE XII 


The Tribunal shall sit at-the place agreed on by the parties in litigation, 
and if no agreement should be reached thereon, it shall sit at the capital of 
any of the Central American Republics which may have no interest in the 
controversy. The selection of said capital shall be made by lot drawn by 
the interested parties. In the case of failure to reach an agreement in the 
aforesaid drawing of lots, the procedure prodenios in Article VIIT shall 
be followed. 

Whenever it judges that circumstances as it necessary he tribunal 
shall have the power to order its removal to another locality outside of the 
territorial limits of the parties in litigation. 


ARTICLE XIII 


Within the limitations laid down in Article I, the Tribunal shall be em- 
powered to determine its competency by interpreting the treaties and con- 
‘ventions relative to the matter in controversy and applying the principles 
of international law. 

Articte XIV 


Every decision of the Tribunal shall be rendered by a majority of votes. 


ARTICLE XV 

Failure to and on the part of any of the three arbitrators within the 
stated periods of time shall be deemed sufficient cause for his substitution. 
If he is one of those appointed by one of the parties, the successor must 
reach the seat of arbitration not later than thirty days after his appointment. 
Tf he is the third arbitrator, the period will be sixty days. 

If after the Tribunal is organized any of the arbitrators should fail to 
appear because of death, resignation or any other cause, his successor shall 
` be appointed in the same manner provided for in this convention, and he 
shall proceed to take his’ place in the Tribunal within the same periods of 
time aforementioned. 
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ARTICLE XVI 


The parties to the dispute shall likewise have the right, after the Tribunal 
has been organized in conformity with Article VIII, and before one of them 
has filed its complaint,.to intrust to the Tribunal, by common accord, the 
drawing up of a protocol defining clearly the question or questions at issue. 
If disagreement among the parties should prevent the negotiation of the 
protocol, any of them shall have the right to file complaint immediately, in 
accordance with Article XI. 


ArticteE XVII 


Whenever, in the judgment of one of the parties to the controversy, the 
question or questions at issue affect the material interests of one or more of ` 
the signatory republics, which are not parties to said controversy, the latter 
shall not participate in the appointment or in the selection by lot of the 
arbitrators, nor of the seat of the Tribunal, and none of the persons included 
by said republic or republics in the permanent list of jurists, who may be 
nationals thereof, shall be a member of this Tribunal. Moreover, said re- 
public or republics shall not be chosen as the seat of the afore-mentioned - 
Tribunal. 


Articte XVIII 


The parties in litigation may be represented before the court of arbitra- 
tion by agents, as they may desire, but the members of the permanent list 
of jurists shall not appear as counsel or representatives of any party before 
the Tribunal organized by this convention except in defense of the interests 
of the nation which may have included them in said permanent list. 


ARTICLE XTX 


The rules of arbitration procedure laid down in Articles 63 to 84, both in- 
clusive, of the Convention for the Pacific Settlement of International Dis- 
putes signed at The Hague, October eighteenth, nineteen hundred and seven, 
are hereby appended as Annex A to this convention, and, unless the litigants 
by common accord should decide otherwise, said rules shall apply in all the 
cases of arbitration comprised in Article VII of the present convention. 

In the case of complaint contemplated in Article XI, the rules of pro- 
- cedure of the Tribunal shall be those which appear as Annex B to this same 

convention. : 

The revision of the sentence of the tribunal, on the ground of the dis- 
covery of a hew fact, may be requested, in a case of arbitration, in conformity 
with the rules laid down in Annex A, and, in a case of complaint in accord- 
ance with the rules of the same Tribunal, Annex B. 

The silence of the parties in the drafting of the protocol of arbitration 
does not imply the renunciation of the right of recourse to revision in the 
cases provided in this convention. In the event of said silence or of failure 
to have fixed the period of time to request the revision allowed in paragraphs 
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three and four of Article I of this convention, the period -fixed in the rules of 
procedure (Annex B) for a case of complaint shall be deemed applicable. — 


: ARTICLE XX 

Members of the Tribunal are barred from the exercise of their functions in 
any matters in which they may have material interest or in relation to which - 
they may have appeared:in any capacity before a national tribunal, a 
tribunal of arbitration or of any other character, or before a commission of 
inquiry. This disability shall apply also whenever said members have acted 
in the aforementioned matters as counsel or agents of any of the parties, or 
have zondere a professional opinion. 


: ARTICLE XXI 
‘From the moment when, in conformity with the provisions of Article VIII, 


a complaint has been lodged against one or more of the contracting parties, ` 


the. Tribunal shall have the right to determine, at the request of any of the 
parties, the status in which the litigants must remain, to avoid an aggrava- 
tion of the dispute, and to maintain the case in statu quo until the final 
award'is pronounced. For this purpose, the said Tribunal shall have the 
right, if it should deem it necessary, to make any investigations, to order ex- 
aminations, by experts, to conduct personal inspectioris and to receive any 
evidence. 
Artec XXII 


The reports of the commissions of inquiry, established by the convention 
signed on this date, shall be considered by the Tribunal as part of the 
evidence, unless new evidence to the-contrary should be offered to said 
‘Tribunal and it should be proved to the satisfaction of the Tribunal that 
said new evidence had not been taken into consideration by the commission 
of inquiry at the time they submitted their report. ` 


ARTICLE XXIII 


The minimum honorarium of each of the arbitrators shall be one thou- 
sand. dollars American gold per month, from the time he accepts the call to 
become a -member of the Tribunal until one month after the termination of 
his functions. He shall also be entitled to reimbursement for travelling 
expenses. 

Each litigant Power shall pay the honorarium of its own arbitrator and 
half of the honorarium of the third arbitrator, and half of the general ex- 
penses of the Tribunal, without prejudice to the right of said Tribunal to. 

.order in its final sentence that one of the parties pay all the Bonora and 
costs, or to apportion them in some other manner. 

Any of the litigant Powers may furnish the share of eosts a honorees 
which correspond to one or to several of the other Powers. In this case, 
if said Power or Powers should fail to reimburse said.sum within thirty days 
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after the Tribunal, at the request of the interested party, shall have re- 
quested them to do so, they shall not be heard until they have made said 
payment, and this action shall not delay the course of the trial nor its. 
decision. 

ARTICLE XXIV 


All the decisions of the Tribunal shall be communicated to the govern- 
ments of the five contracting republics. The interested parties hereby 
undertake to abide by said decisions and to give them the necessary moral 
support in order that they may be duly enforced, thus constituting a real 
and positive guaranty that this convention and the tribunal herein estab- 
lished shall be respected. 

ARTICLE XXV 


The Tribunal herein established shall be competent to decide those 
international questions which any of the Central American governments and 
the government of a foreign nation may agree to submit to it by a special 
convention. The fact that it may be agreed in the respective protocol that 
the arbitrator nominated by the foreign party may be chosen at will does not 
prevent the application of the clauses of the present convention in other 
respects. i 

ARTICLE XXVI 


The present convention shall take effect with respect to the parties that 
have ratified it, from the date of its ratification by at least three of the 
signatory states. 

ArticLe XXVII 


The present convention shall remain in force until the first of January, 
nineteen hundred and thirty-four, regardless of any prior denunciation, or 
any other cause. From the first of January, nineteen hundred and thirty- 
four, it shall continue in force until one year after the date on which one of 
the parties bound thereby notifies the others of its intention to denounce it. 
The denunciation of this convention by one or two of said obligated parties 
shall leave it in force for those parties which have ratified it and have not 
denounced it, provided that these be no less than three in number. Should 
two or three states bound by this convention form a single political entity, 
the same convention shall be in force as between the new entity and the 
republics obligated thereby which have remained separate, provided these 
be no less than two in number. Any of the republics of Central America 
which should fail to ratify this convention, shall have the right to adhere 
to it while it is in force. . 

Articte XXVIII 
The exchange of ratifications of the present convention shall be made 


through communications addressed by the governments to the Government 
of Costa Rica, in order that the latter may inform the other contracting 
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states. If the Government of Costa Rica should ratify the convention, 
notice of said ratification shall also be communicated to the others. 
Articyy XXIX 


The original of the present convention, signed by all the delegates pleni- 
potentiary, shall be deposited in the archives of the Pan-American Union at 


.Washington. A copy duly certified shall be sent by the Secretary-General 


of the conference to each one of the governments of the contracting parties. 
Signed at the city of Washington, on the seventh day of February, 


_nineteen hundred and twenty-three: 


[L.s.] F. SÁNCHEZ LATOUR [u.s.] Rati ToLrEDO Lépuz 


[L.s.] MARCIAL Prem [L.s.] EMILIANO CHAMORRO 
{u.s.] F. MARTÍNEZ SUÁREZ [t.s.] ADOLFO CARDENAS 
[us] J. Gustavo GUERRERO [u.s.] Máxmo H. ZerEDA 
[L.s.] ALBERTO UcLÉS [L.s.] ALFREDO GONZÁLEZ 
[n.s] SALVADOR CÓRDOVA Í [u.s.] J. RAFAEL OREAMUNO 
Annex A 


‘RULES OF PROCEDURE REFERRED TO IN PARAGRAPH ONE OF ARTICLE XIX OF 


-~ THE CONVENTION FOR THE ESTABLISHMENT OF AN INTERNATIONAL 
CENTRAL AMERICAN TRIBUNAL : 


~ 


ARTICLE 63. As a general rule, arbitration procedure comprises two dis- 
tinct phases: pleadings and oral discussions. . 

The pleadings consist in the communication by the respective agents to 
the members of the Tribunal and the opposite party of cases, counter-cases, 
and, if necessary, of replies; the parties annex thereto all papers and docu- 
ments called for in the case. This communication shall be made either 
directly or through the intermediary of the International Bureau, -in ue 
order and within the time fixed by the special agreement. 

The time fixed by the special agreement may be extended by mutual 
agreement by the parties, or by the Tribunal when the latter considers it 
necessary for the purpose of reaching a just decision. ` 

The discussions consist in the oral development before the Tribunal of 
the arguments of the parties. 

ARTICLE 64. A certified copy of every document produced by one party 
must be communicated to the other party. 

ARTICLE 65. Unless special circumstances arise, the Tribunal does not 
meet until the pleadings are closed. 

ArricLs 66. The discussions are under the control of the president. 
They are public only if it be so decided by the Tribunal, with the assent of 
the parties. 

They are recorded in minutes drawn up by the secretaries appointed by 


94 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


the president. These minutes are signed by the president and by one of 
the secretaries and alone have an authentic character. 

ARTICLE 67. After the close of the pleadings, the Tribunal is entitled to 
refuse discussion of all new papers or documents which one of the parties 
may wish to submit to it without the consent of the other party. 

ARTICLE 68. The Tribunal is free to take into consideration new papers or 
documents to which its attention may be drawn by the agents or counsel of | 
the parties. 

In this case, the Tribunal has the right to require the production of these 
papers or documents, but it is obliged to make them known to the opposite 
party. 

ARTICLE 69. The Tribunal can, besides, require from the agents of the 
parties the production of all papers, and can demand all necessary explana- 

. tions. In case of refusal the Tribunal takes note of it. 

Arricte 70. The agents and the counsel of the parties are authorized to 
present orally to the Tribunal all the arguments they may consider ex- 
pedient in defense of their case. . 

ARTICLE 71. They are entitled to raise objections and points. The de- 
cisions of the Tribunal on these points are final and cannot form the subject 
of any subsequent discussion. 

ARTICLE 72. The members of the Tribunal are entitled to put questions 
to the agents and counsel of the parties, and to ask them for explanations 
on doubtful points. 

Neither the questions put, nor the remarks iade by members of the 

. Tribunal in the course of the discussions can be regarded as an expression 
of opinion by the Tribunal in general or by its members in particular. 

ArTICLE 73. The Tribunal is authorized to declare its competence in 
interpreting the special agreement, as well as the other treaties which may 
be involved, and in applying the principles of law. 

ARTICLE 74. The Tribunal is entitled to issue rules of procedure for the 
conduct of the case, to decide the forms, order, and time in which each 
party must conclude its arguments, and to arrange all the formalities re- 
quired for dealing with the evidence. 

ARTICLE 75.” The parties undertake to supply the Tribunal, as fully as 
they consider possible, with all the information required for deciding the 
case. 

Articie 76. For all notices which the Tribunal has to serve in the terri- 
tory of a third contracting Power, the Tribunal shall apply directly to the 
government of that Power. The same rule applies in the case of steps being 
taken to procure evidence on the spot. 

The requests for this purpose are to be executed as far as the means ee the 
disposal of the Power applied to allow under its municipal law. They can- 
not be rejected unless the Power in question considers thoni calculated to 
es its own sovereign rights or its safety. 


* 
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The court will equally be always entitled to act through the power in 
whose territory it sits. ` 

` ARTICLE 77. When the agents and counsel of the parties have submitted ` 
all the explanations and evidence in support or their case the peonpi 
shall declare the discussion closed. 

ArtICLE 78. The Tribunal considers its decisions in private and ths pro- 
ceedings remain secret. 

All questions are decided by a majority of the members of the Tribunal. 

ARTICLE 79. The award must give the reasons on which it is based. It - 
contains the names of the arbitrators; itis signed by the president and regis- 
trar or by the secretary acting as registrar. 

ArticLe 80. . The award is read out in public sitting, the agents and 
counsel of the parties being present or duly summoned to attend. 

ARTICLE 81. -The award, duly pronounced and notified to the agents of 
the parties, settles the dispute definitely and without appeal. i 

ArTICLE 82. Any dispute arising between the parties as to the interpreta- 
tion and execution of the award shall, in the absence of an agreement to the 
contrary, be submitted to the Tribunal which pronounced it. - 

. ARTICLE 83. The parties can reserve in the special agreement the right 
tö demand the revision of the award. 

In this case and unless there be an agreement to the contrary, the demand 


‘must be. addressed to the Tribunal which pronounced the award. It can 


only be made on the ground of the discovery of sorne new fact calculated to 
exercise a decisive influence upon the award and one which was unknown to 
the Tribunal and to the party which demanded the revision at the time the 
discussion was closed. 

Proceedings for revision can only be instituted by a decision of the Tribu- 
nal expressly recording the existence of the new fact, recognizing in it the 
character described in the preceding paragraph, and declaring the demand 
admissible on this ground. 

The special agreement shall determine the period within which the de- . 
mand for revision must be made. . 

ARTICLE 84. The award is not binding except on the parties in dispute: 

When it concerns the interpretation of a convention to which Powers 
other than those in dispute are parties, they shall inform all the signatory 
Powers in good time. Each of these Powers is entitled to intervene in the 
case. If one or more avail themselves of this right, the interpretation con- 
tained in the award is PY pinding on them. 
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ANNEX B 


RULES OF PROCEDURE REFERRED TO IN PARAGRAPH TWO OF ARTICLE XIX 
OF THE CONVENTION FOR THE ESTABLISHMENT OF AN INTERNATIONAL 
CENTRAL AMERICAN TRIBUNAL 


CHAPTER I 
PROCEDURE PREVIOUS TO THE COMPLAINT 


ARTICLE 1. The interested party or parties desiring to have recourse to 
the International Central American Tribunal in the exercise of the power 
conferred upon them by Article VIII of the convention, may request the 
organization of said court by applying directly or through their diplomatic 
or consular agents to the Minister for Foreign Affairs of the other party. 

The same procedure shall be followed when a party has to apply to an- 
other state in compliance with said convention for the execution of any 
judicial proceeding or for the drawing of lots. 

ARTICLE 2. The president appointed to draw the lots provided for by 
Article VIII of the convention shall do so in the presence of the Minister for 
Foreign Affairs and another member of his cabinet, after having previously 
invited the special agents of the litigant parties, should said parties have ap- 
pointed them, and the diplomatic agents of the other countries of Central 
America, should any be accredited to said government, in order that all 
these may attend if they so desire. 

ARTICLE 8. The President of the Republic shall notify through the 
proper channels all the parties interested in the dispute, of the result of 
each and every drawing. 

He shall also notify the appointed arbitrators of the appointment made 
by the party or parties which may have requested the negotiation of the 
protocol, and of the result of each of the drawings effected, so that they may 
proceed to meet within the fixed period of time. 

ARTICLE 4. Each arbitrator appointed shall take an oath administered 
by the President of the Central American Republic at whose capital the 
Tribunal may sit, faithfully and duly to fulfill his duties. 

„ARTICLE 5. The Tribunal shall appoint, from outside of its membership, 
a recording secretary, who shall be a lawyer and take an oath administered 
by the president of the said Tribunal. The Tribunal shall have the power 
also to appoint such additional personnel, as it may deem fit. 


CHAPTER II 


THE COMPLAINT AND ITS PROCEDURE 


ARTICLE 6. The interested party or parties shall file their complaint 
within a term of fifteen days from the date on which the Tribunal may have 
notified them of its inauguration. 
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inaa 7. Once the complaint has beii admitted by the Tribunal a 
- copy of the same shall be sent to the defendant, with the request that it file 
its answer within a term of sixty days. 
. ARTICLE 8. The defendant government may file demurrers during the 
first half of the term fixed to make answer. A hearing on the demurrers 
shall be granted to the plaintiff within the following ten days. The Tribu- 
nal shall render its decision on the demurrers within the twenty days after 
the expiration of said term unless it should deem it proper to extend the time 
for the presentation of evidence. : 

No demurrer filed after the expiration of the aforesaid term can deter- 

mine any incident requiring a previous finding, but shall be reserved for 
_consideration in the final decision in the case. 

ArticiE 9. If the demurrers are sustained, the ruling of the court to this 
effect shall imply an impossibility to proceed further on the complaint, until 
the irregularities or errors objected to are corrected within the time fixed in 
the sentence itself; this done, the Tribunal shall proceed with the complaint 


referring it again to the defendant; all this without prejudice to the provi- ` 


sions of Article XXI of the convention. 

ARTICLE 10. If at the expiration of the period fixed in Article VIIL, no 
_ answer to the complaint should have been made nor demurrers filed in due 
‘time, the Tribunal shall grant to the aforesaid, party or parties a new term 
of twenty days to make answer. The same procedure shall be followed in 
the case of the additional extension of time, provided for.in Article 9. In 
“both cases, at the expiration of twenty days, a day and hour shall be set for a 


ie hearing of the final arguments of the parties, and upon the end of the latter 


term, the oral discussion shall be deemed closed and the Tribunal shail 
issue an order declaring the case under advisement.pending judgment. But 
should time have been granted for the introduction of evidence, in con- 
formity with the chapter on Evidence, the Tribunal shall not issue the 
aforesaid declaratory order until after the expiration of this time. 

Articte 11. The parties may plead orally or in writing before the 
Tribunal on the day of the hearing without Peele’ to their right to sub- 
_ mit arguments in writing at any other time. 

ARTICLE 12, When both parties should appear to argue during the 
hearing in court of the case, each of them shall be entitled to address the 
Tribunal three times, alternatively, and the plaintiff shall have the opening. 


If several parties plaintiff or defendant should appear in court at the hearing, 


all shall be allowed to address the Tribunal in the alternative order estab- 
lished, and the president shall assign its turn to each of the parties. 
ArticLE 13. The vote on the sentence shall be taken in conformity with 
a questionnaire which the president shall formulate and submit to the ap- 
proval of the Tribunal, wherein reference shall be made to all controverted 
questions of fact and of law, as disclosed by the records.. 
The vote shall be taken on what the resolutive part of the decision must 
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be, and shall be recorded in a proceeding which shall state the hour and date 
of the voting, and be signed by the arbitrators and the secretary. The de- 
cision shall be written by the president of the Tribunal in accordance with 
said vote and in conformity with the formalities and requirements estab- 
lished in Article 39 of these Rules of Procedure. 

Articte 14. If, in any pleading which shall not contain a petition or 
application necéssary for the exercise of the action or defense, there should 
be expressions or phrases of disrespect or insulting remarks against the 
-Tribunal or its members, or against any of the litigants, or against the 
states and their public authorities, the Tribunal shall order the secretary to 
return the original to its author with a note at the foot thereof stating that 
it is irregular. 

If any pleading shall contain a petition or application meriting attention, 

the Tribunal shall point out the objectionable words or phrases and order 
the secretary to notify the petitioner or applicant to replace the pleading 
within -a period of twenty-four hours omitting the objectionable part; and 
should he fail to do so, the pleading shall be returned to him, retaining for 
its legal effects a certified copy only of such part of its contents as is not 
objectionable. 
_ Arvicte 15. If the offences indicated be committed during the oral 
arguments, the president of the Tribunal shall interrupt the pleader, 
calling his attention to the matter, and should he repeat the offence, he 
shall be denied the right to speak and be invited to address the Tribunal in 
writing. 

ARTICLE 16. The Tribunal shall not admit any complaint which may 
contravene the provisions of Article I of this convention. 

` ÅRTICLE 17. No complaint shall be entertained which fails to state the’ 
facts that constitute the question or questions in dispute and the legal 
grounds upon which the complainant bases his case. 

ARTICLE 18. Claim for damages shall not be deemed included in the com- 
plaint when the latter shall not expressly contain it; but the omission of 
such claim does not imply a renunciation of the corresponding right. 

ARTILE 19. Claims or disputes which do not necessarily follow from 
the principal action, or which do not involve a dispute over the rights of 
third parties, or the settlement of which may require a special complaint, 
shall not be accepted as incidental questions. 

ARTICLE 20. The right of the contending parties to request the measures 
authorized by Article 21 of the convefftion shall be recognized only in 
consequence of a claim or controversy which is not contrary to the pro- 
visions of Artiele 16 of these Rules of Procedure. 

ARTICLE 21. All claims which the plaintiff may present against the de- 
fendant shall be consolidated in a single action, provided that they are not. 
so inconsistent that the enforcement of one will impair the enforcement of 
the other. 


OFFICIAL DOCUMENTS 99 


Consolidated actions shall be taken up together and determined in a single 
decision. f 

AgTIcLE 22. After an action has been passed upon and decided by the 
Tribunal, no new claim referring thereto shall be admissible which is pre- 
sented by the same party, founded on the same facts and circumstances, and 
directed towards the same purpose. 


CHAPTER IHI 


“EVIDENCE 


ARTICLE 23. The plaintiff shall present, together with the libel that 
initiates the action, the evidence upon which he shall base his claim, and the 
defendant shall do the same upon answering the declaration. Both shall 
also have the right to present their proof within the regular period for the 
submission of evidence, which shall be sixty days and which shall not be- 
denied when requested by one of the parties. 

ARTICLE 24. Only upon petition of a party shall the Tribunal have power 
to fix a special period for the introduction of evidence and in order that, in 
such a case, the procedure shall be deemed proper, there must concur the 
following requisites: 

1. That the petition shall express its nature and object, and at the same 
time state the reason why such justification was omitted in the petition of 
complaint, or in the answer or during the regular period provided for the 
introduction of evidence. 

2. That if it shall consist of private documents or publie instruments, 
their character and contents shall be mentioned, and in case the party does 
not as yet possess them, the archives wherein they are shall be specified. 

3. That, if it shall consist of testimony of witnesses or experts already 
given, the name, nationality, residence and other qualifications of the wit- 
nesses or experts, as well as the facts that appear from their depositions or 
opinions, shall be stated, and if it shall consist of information as yet to be 
‘obtained, that, together with the name, residence and other personal data, 
shall be stated, besides the interrogatories or corresponding questions. 

4. That the evidence shall be relevant and of undoubted importance for 
the decision, in the judgment of the Tribunal. 

5. That the petition shall be made before the announcement decree of the 

_ Tribunal declaring that the case is in the stage of decision. 

6. That the said evidence cotld not have been produced with the com- 
plaint or the answer, or during the regular period, either because the facts 
to which it refers or the acts in which it consists have been produced after- 
wards, or because it was involuntarily or excusably omitted in the:judgment 
of the Tribunal. 

Anricte 25. Every petition for the appointment of a special term to 
introduce evidence shall be decided upon within ten days during which 
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time the opposite party may be heard, and if the requisites of the next pre- 
ceding article have been complied with, and the Tribunal deems it proper to 
‘grant the said term, it shall do so, ordering for such a purpose a prudential 
term not longer than ninety days, which shall include the period for obtain- 
ing said evidence. 

If, upon the granting of said term, the party who has obtained it, shall 
amplify his petition, the new evidence shall be subject to the aforesaid 
qualifications, with an equal hearing to the opposite party; but the term 
fixed for the introducing of evidence shall not be extended. 

ARTICLE 26. The special term fixed by the Tribunal for the introduction 
of evidence according to the next preceding article, shall not be granted 
more than once, it cannot be extended, and evidence not brought forth 
during the said term shall be deemed as abandoned. 

ARTICLE 27. The special and the regular terms fixed for introducing 
evidence are common to all the parties to the suit. The evidence which may 
be offered or introduced by the party who has not requested the said terms 
shall be subject to the formalities and reservations established i in the three 
next preceding articles. 

ARTICLE 28. The Tribunal shall not decree, ex officio, any proof upon 
questions, facts or circumstances which the parties shall not have stated or 
alleged in the complaint or answer thereto. 

ARTICLE 29. In the proceedings for the taking of evidence, decreed ex 
officio, the parties shall not have any more intervention than that which the 
Tribunal may allow them; the proceedings do not imply the fixing of a given 
period, and must be executed without prejudice to the course of the terms 
prescribed by these Rules of Procedure. 

Articte 30. For the taking of evidence, the Tribunal shall address it- 
self, when necessary, to the governments and courts of justice of the Repub- 
lies of Central America through the medium of the Ministry for Foreign 
Affairs, or the secretary’s office of the supreme court of justice in the respec- 
tive country, in accordance with the character of the commission to be 
executed. ; 

Articitr 31. In like manner the Tribunal may appoint special com- 
missions to carry out a proceeding of investigation, in accordance with the 
next preceding article, when deemed advisable. In this case, if such pro- 
ceedings should be carried out in Central America, the respective order and 
appointment shall be communicated to the government of the Central 
American state, wherein it must be executed, which shall insure the fulfill- 
ment of the orders of the Tribunal, by extending all the necessary assistance 
for the prompt and effective execution thereof. 

Articte 82. The Tribunal shall consider the facts to which the con- 
troversy refers with absolute freedom of judgment, and the questions of law 
upon which it may depend according to the treaties and the principles of 
law. 
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CHAPTER IV 


JUDICIAL RESOLUTIONS 


ARTICLE 33. The resolutions of the Tribunal are: 

1. Sentences, if they finally decide the question in controversy, or, if upon 
an incident, they put an end to the litigation by making its prosecution im- 
possible, 

+2. Decrees (autos), if their object is to decide an incidental question. 

3. Orders (providencias), if they refer to questions of mere procedure. 

ARTICLE 34, All judicial resolutions shall be headed by the name of 
the Tribunal; they shall state the place, the hour, the day, the month and the 
year in which they are issued, and must be signed by all the arbitrators and 
by the secretary. 

Articte 35. If an arbitrator who has participated in a decision re- 
fuses to sign the resolution or should he die or for any cause should he be inca- 
pacitated or rendered unable to sign, the secretary shall write at the foot of 
said resolution an explanatory reason of the defect, and that will cure the 
same for all legal purposes. 

Articte 86. The orders shall be issued within a period of three days 
following petition therefor, if any such petition should be made; and the de- 
crees shall be issued within five days after the conclusion of the proceedings 
on the incident save in the cases which may be specially excepted. 

The sentence shall be voted upon and pronounced within the thirty days 
following the date on which the trial shall have been declared in stage of de- 
cision. 

Articte 37. Upon final judgment having been rendered by the Tri- 
bunal the parties and the five Central American Republics shall be so noti- 
fied. Once this is done all the documents bearing on the case shall be kept 
in the archives of the capital of the republic in which the judgment shall have 
been rendered. f 

ARTICLE 38. The orders shall express clearly the act or proceeding 
which they may decree, with citation of the articles of these Rules of Proce- 
dure upon which they may be founded. 

Articte 39. The decrees shall express the findings and considerations 
upon which they proceed relative to such points of fact and points of law as 
they decide. 

The sentences shall be pronounced in conformity with Articles VIII and 
XIV of the Convention for the establishment of the International Central 
American Tribunal, and with Articles 13 and 34 of these rules of procedure, 
and shall contain the following requisites: 

1. They shall express who the contending parties are, stating the names 
and qualifications of their counsel or representatives, and the object of the 
litigation. 

2. In separate paragraphs, which shall begin. with the words It Results or 
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Resulting, the claims of the parties and the facts upon which they are founded 
shall be stated clearly and as briefly as possible, provided that they are re- 
lated to the questions which are to be decided. 

3. The points of fact and of law constituting the controversy shall be set 
forth also in separate paragraphs, headed by the word Considering: the jurid- 
ical reasons and grounds which shall be deemed as controlling the decision, 
and the laws, international treaties and principles of law applicable to the 
case, shall also be cited. 

4. Lastly, the resolutive part of the decision shall be pronounced. 

ARTICLE 40. Before its notification to any of the parties, the Tribunal, 
ex officio, may either wholly or in part, modify the sentence which has been 
voted and pronounced, by a new decision which shall be delivered with the 
formalities and requisites set forth in the next preceding article, and in which 
the defect or error committed in the consideration of the facts or the appli- 
cation of the laws or principles of law relating to the case shall be expressed. 

To proceed to such a modification, it is indispensable that the Tribunal 
previously agrees to the revision, upon request of one of the arbitrators, stat- 

ing the grounds for the same. 
' ARTICLE 41. The Tribunal, ex oficio, may modify, wholly, or in part, 
its own decrees and orders before notification, if it shall judge that there has 
been some error in the issuance of the same. After said notification, the Tri- 
bunal may modify said order or decree upon the petition of any of the parties, 
filed within the five days following. 

In any case, the decree of modification shall specifically state the error up- 
on which it is grounded. 

ARTICLE 42. After the time speied; in the next preceding article, the 
Tribunal, ex officio, may decree the said modification, expressing always the 
error or errors which may justify the amendment. 

ARTICLE 43. Whenever the said modification must necessarily affect 
any further proceedings subsequent to the decree or order which is modified, - 
the case shall be ordered to be restored to the same state in which it was at- 
the time of issuing the said proceedings. 

ARTICLE 44. The right of the parties to request the interpretation of a 
decision must be exercised within thirty days following the last notification. 


CHAPTER V 


JUDICIAL FORMALITIES 


ARTICLE 45. There shall be no abbreviations employed in any judicial 
paper or document; dates and numbers shall be written in words, and no 
error shall be erased, no interlineation shall be inserted, and no amendments 
shall be made by changing the writing, but every error must be rectified by 3 
_ note at the foot of the said paper or document. 

Articuzn 46. The petitioner shall accompany every plea which shall 
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be filed in the case, including the declaration and answer, as well as all docu- 
ments constituting the evidence presented in the controversy, with as many 
literal copies, signed by said party, as there may be litigants, to whom they 
shall be delivered at the time of notification or hearing, or immediately, if 
such procedure shall not be in order. 

The secretary shall certify as to the presentation and correctness of said 
copies and in case of inaccuracy he shall point out the difference. 

Should the interested party or parties fail to comply with this requisite, 
the Tribunal shall order that copies thereof be sent to said party or parties, 
at their own expense. 

ARTICLE 47. The files (expedientes) and documents annexed thereto 
shall not be delivered to the parties for the purpose of notification or upon - 
any other excuse whatsoever, but they may examine the same in the office 
under the supervision of the secretary. 

ARTICLE 48. The parties have the right to request certified copies of all 
papers constituting the files but they may exercise that right only once for 
each of the said papers. 

ARTICLE 49. All pleas must be filed with the secretary of the Tribunal 
by the counsel or legal representative of the interested party, unless the 
signature which authorizes it shall be duly authenticated. 

Provided, however, that the governments may always address their 
petitions through their foreign office, or through their diplomatic representa~ 
tives. 


CHAPTER VI 


NOTICES 


Articte 50. All judicial resolutions shall be notified to the parties, unless 
they have expressly or impliedly renounced the right to such notice. 
` ArticLtE 51. No resolution shall be effective against the parties to the 
controversy unless they are in fact or constructively notified in accordance 
with the provisions of this chapter. 

ArvicLe 52. The resolutions having character of sentences shall be 
communicated in every case to the five Governments of Central 
America. 

ARTICLE 53. The judicial decree by which an action is declared to be 
admitted and whereby it is notified to the defendant, in order that he may 
answer the same, shall be communicated to the respective Ministers for 
Foreign Affairs, in a note accompanied by a literal copy of the libel, setting 
forth the complaint, the evidence presented and the resolution taken. 

Said communication, upon previous telegraphic notice, if possible, in 
which an extract of the libel shall be given, shall be sent by registered mail, 
and the notification shall be deemed as made as soon as the defendant’s 
government acknowledges receipt of the postal dispatch, and in any case 
after thirty days from the date in which, according to the record in the post 
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office, the notice has been mailed, unless it be clearly shown that the notifica- 
tion was in fact made subsequently. 

ARTICLE 54. The orders which the Tribunal shall issue, according to the - 
provisions of Article XXI of the convention, to establish the situation in 
which the contending parties must remain while the final decision is pro- 
nounced shall be communicated immediately by the most rapid means to 
the interested parties, and also to the other Central American Governments. 

Articte 55. The complainant in the libel or declaration, and the de- 
fendant in his first plea, shall designate a person or a public office in the 
place where the Tribunal has its seat to receive any notifications not in- 
cluded in Article 53; and when, according to the provisions in Article XII of 
the convention, the Tribunal may temporarily change its seat, it shall decree 
that the Parties, within a period of ten days, not to be extended, dating from 
its change of seat, shall make in said place a new designation of a person or 
office to receive the notifications. 

ARTICLE 56. If in either of the two cases provided for in the next pre- 
ceding article, the litigants should abstain from making the designation 
therein prescribed, they shall be deemed as having waived the right to re- 
ceive any notification whatsoever, and the orders shall be effective as against 
the delinquent party or parties only during the period of forty-eight hours 
after they shall be issued. 

ARTICLE 57. All notifications shall be made by the secretary of the 
Tribunal and included in the record upon return made, which must express 
the day, hour, place and circumstances attending the service of said notifica- 
tion, and which shall be signed by said functionary and the person notified 
or the person who shall receive the notification. 

In case these shall refuse to sign or be incapacitated from so doing, the 
fact shall be mentioned in the record. 

When the party shall appear in person at the office, or when the secretary 
shall find him, he shall notify him, reading to him the whole of the order in 
question. 

In all other cases, the notification shall be made by means of a warrant 
which shall be delivered to the designated person or to any employee in the 
office chosen for the purpose. In case the party who must receive the 
warrant shall not be found in his domicile, or in case the office indicated shall 
not be open, the warrant shall be sent by registered mail to said person, or 
to the chief or secretary of the office, which will be equivalent to a legal 
compliance with the act of notification. 

ARTICLE 58. Every warrant of notification shall express the nature and 
object of the litigation; shall designate the Parties to the same, shall contain, 
in the proper case, an extract of the petition or plea to which the resolution 
may refer, and shall include a literal copy of the ruling part of the same. 
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Cuapter VII 


CHALLENGES 


Arricye 59. The power to challenge belongs exclusively to the contend- 
ing parties and can only be exercised with respect to the action entered and 
~ admitted or to the incidental questions to which the debate on the same shall 
give rise. . 

ARrticLE 60. The arbitrators are not subject to be challenged during the 
prosecution of the suit, but in cases of nullity of sentence established in 
section three of Article I, the revision shall be conducted as provided in the 
following chapter. 

ArticLe 61. The grounds of disqualification established ii judges in 
Article XX of the convention shall constitute grounds for challenging the 
secretary. The Tribunal shall decide said challenge ate examining the 
facts and questioning the officer challenged. 

During the proceedings on the incident, and until the new secretary is 
appointed to fill the vacancy, the secretary shall be replaced in the trial by 
such officer as the Tribunal may designate. 

Articte 62. Experts may also- be challenged on the same grounds a 
scribed in the next. preceding article for the secretary. 

The challenge of an expert shall be made within the three days following 
. notice of the ruling in which the expert opinion in question is declared to have 
been submitted, in cases relating to the evidence submitted with the com- 
plaint or answer or the ruling making the appointment, in cases relating to 
evidence to be submitted in the course of the trial, according to the provisions 
of these Rules of Procedure. 

The challenge shall be argued and passed upon in the form provided for the 
- challenge of the secretary in the next preceding article. 


Curia VIII 


REVISION 


Articte 63. Final judgment having been rendered, the parties may 
petition the Tribunal for its revision on the ground of nullity provided for in 
the third paragraph of Article I of the convention. 

In such case, the party requesting the revision shall address the petition to 
the member or members of the Tribunal not challenged by said party, and 
shall state to them in specific form, the grounds of the alleged nullity. Upon 
receipt of such notification and the statement of said charges, the judge or 
judges not challenged shall effect the replacement of the judge or judges 
challenged in the same manner in which they had been appointed. 

ARTICLE 64, As soon as the Tribunal is constituted in the form pre- 

“scribed in the next preceding article and the petition having béen submitted, 
the Tribunal shall thereupon order the parties to the suit to appear in court 
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within a period of thirty days from the filing of the petition and plead their 
case. After the expiration of this term, whether or not the parties have 
availed themselves of the extension of time, the Tribunal, after adopting such 
measures as it may deem fit, shall affirm or modify the decree or render a new 
one within a period of sixty days which shall not be subject to extension, and 
which shall be reckoned from the expiration of the cl days aforemen- 
tioned. 

ARTICLE 65. In‘no case shall the right of revision be exercised after 
the expiration of ninety days from the date of the last notice of the final de- 
cision sought to be revised. 

If application for revision is made subsequent to that nasa of time, it 
shall be absolutely denied. 

Axrticts 66. In order to allow a revision it shall be indispensable that 
the sum of twenty-five thousand dollars be enclosed with the petition for 
revision. 

In case the judgment is not affirmed, this sum shall be returned. How- 
ever, if the judgment is affirmed, the said sum shall be paid to the other party 
as compensation for damages. 

ARTICLE 67. When the judgment is affirmed, the petitioner shall pay 
the costs of the suit and shall forfeit the amount deposited. 

Articire 68. The judgment rendered on revision shall be final and not 
subject to review. 

Articte 69. In case the petition for revision is based on the grounds 
provided in the fourth paragraph of Article I of the convention, the Tribunal 
shall proceed as provided for in this chapter, except that no arbitrator shall 
be replaced, and that the complaint shall be filed with the Tribunal itself. 


Supplementary Article 


The word convention when used without any qualification in these rules 
refers in all cases to the Convention for the establishment of an International 
Central American Tribunal, signed on this date, and of which these rules are 
an annex. 


PROTOCOL OF AN AGREEMENT BETWEEN THE GOVERNMENTS OF THE UNITED 
STATES OF AMERICA AND OF GUATEMALA, EL SALVADOR, HONDURAS, NICA- 
RAGUA AND COSTA RICA, WHEREBY THE FORMER WILL DESIGNATE FIF- 
TEEN OF ITS CITIZENS TO SERVE IN THE TRIBUNAL WHICH MAY BE 
CREATED IN CONFORMITY WITH THE TERMS OF THE CONVENTION ESTAB- 
LISHING AN INTERNATIONAL CENTRAL AMERICAN TRIBUNAL : 


I 


The Governments of Guatemala, El Salvador, Honduras, Nicaragua and 
Costa Rica have communicated to the Government of the United States of 
America the convention.signed by them on this date for the establishment of 
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_ an International Central American Tribunal, and at the same time have re- 


: 


quested the Government of the United States to cooperate with them for the 
realization of the purposes of said convention in the manner indicated ` 
therein. -> 

I. 


The Government of the United States of America herewith expresses its ` 
full sympathy and accord with the purposes of the aforementioned conven- 
tion, and desires to state that it will gladly cooperate with the Governments 
of the Central American Republics in the realization of said purposes. With 
this end in view, the Government of the United States of America will desig- 
nate fifteen of its citizens who meet the necessary requirements and.may 
serve in the Tribunals that will be created in conformity with the terms of 
said convention. 

Washington, February spout nineteen hundred and twenty-three. 


{u.s.| Carnes E. Hueass ` -[z.s.] SALVADOR CÓRDOVA 

_ [k.s], Sumner WELLES {u.s.] Ratu ToLzpo Lórez 
{u.s.] F.Shncuez Latour _ [L.s.] EMILIANO CHAMORRO ` 
[L.S] MARCIAL PREM [u.s.] ADOLFO CARDENAS 
[L.s.] EF. Martinez SUÁREZ {u.s.] MAxio H. ZEPEDA 
{u.s.] J. Gustavo GUERRERO . [L.s.] ALFREDO GONZÁLEZ 


[L.5.] ALBERTO UcLÉS {u.s.] J. RAFAEL OREAMUNO 


ADDITIONAL PROTOCOL TO THE CONVENTION RELATIVE TO THE ESTABLISH- 
MENT or AN INTERNATIONAL CENTRAL AMERICAN TRIBUNAL 


On the occasion of signing. the above-mentioned Convention relative to 
the establishment of an International Central American Tribunal the 
undersigned have agreed to declare, with reference to paragraph 2 of Article 
63 of Annex A of said convention, thatthe presentation of the facts and — 
documents called for in the case to be submitted to said Tribunal, can only 
be effected directly, without recourse to the International Office to which 
reference is made isi said paragraph and article. 

In testimony whereof they sign the present protocol, which shall be con- 
sidered as an integral part of the convention referred to. 

Washington, February seventh, nineteen hundred and twenty-three. 


[u.s.] F. Sdnowez LATOUR > {u.8.} Rati Tonepo LórEz 
[u.s] MARCIAL PREM [L.s.] Emmtano CHAMORRO 
[L.s.] F. MARTÍNEZ SUÁREZ [L.s.] ApnOLFTO CÁRDENAS 
[u.s.] J. Gustavo GUERRERO {u.s.] MAximo H. ZEPEDA 
[L.s.]- ALBERTO Ucnits [L.s.] ALFREDO GONZÁLEZ 
[L.8.] 


SALVADOR CÓRDOVA {u.s.) J. RAFAEL OREAMUNO 
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CONVENTION FOR THE ESTABLISHMENT OF INTERNATIONAL COMMISSIONS 
OF INQUIRY 


The Gaveniant of the United States of America and the Cats 
of the Republics of Guatemala, El Salvador, Honduras, Nicaragua and 
Costa Rica, desiring to unify and recast in one single convention, the con- 
ventions which the Government of the United States concluded with the 
Government of Guatemala on September 20, 1913, with the Government 
of El Salvador on August 7, 1913, with the Government of Honduras on 
November 3, 1913, with the Government of Nicaragua on December 17, 
1913, and with the Government of Costa Rica on February 13, 1914, all 
relating to the establishment of international commissions of inquiry, have 
for that purpose, named as their plenipotentiaries: 

THE PRESIDENT OF THE Unitep States or America: The Honorable 
Charles E. Hughes, Secretary of State of the United States of America; 
The Honorable Sumner Welles, Envoy Extraordinary and Minister Pleni- 
potentiary. 

THE PRESIDENT OF THE REPUBLIC OF GUATEMALA: Señor Don Francisco 
Sánchez Latour, Envoy Extraordinary and Minister Plenipotentiary to the 
United States of America. 

Tue PRESIDENT OF THE REPUBLIC or EL SALVADOR: Señor Doctor Don 
Francisco Martínez Suárez, President of the Supreme Court; Señor Doctor 
Don J. Gustavo Guerrero, Envoy Extraordinary and Minister Plenipo- 
tentiary to Italy and Spain. 

Tar PRESIDENT OF THE REPUBLIC OF Honpuras: Señor Doctor Don 
Alberto Uclés, Ex-Minister for Foreign Affairs; Sefior Doctor Don Salvador 
Cérdova, Ex-Minister President in El Salvador; Señor Don Raúl Toledo 
López, Chargé d’ Affaires in France. 

THE PRESIDENT OF THE REPUBLIC OF NICARAGUA: Sefior General Don 
Emiliano Chamorro, Ex-President of the Republic and Envoy Extraor- 
dinary and Minister Plenipotentiary to the United States of America; 
Señor Don Adolfo Cárdenas, Minister of Finance; Señor Doctor Don 
Máximo H. Zépeda, Ex-Minister for Foreign Affairs. 

THE PRESIDENT OF THE REPUBLIC OF Costa Rica: Sefior Licenciado Don 
Alfredo González Flores, Ex-President of the Republic; Señor Licenciado 
Don J. Rafael Oreamuno, Envoy Extraordinary and Minister Plenipoten- 
tiary to the United States of America; who, after having exhibited to one 
another their respective full powers which were found to be in good and 
proper form, have agreed upon the following articles: 


ARTICLE I 


When two or more of the contracting parties shall have failed to adjust 
satisfactorily through diplomatic channels a controversy originating in some 
divergence or difference of opinion regarding questions of fact, relative to 
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failure to comply with the provisions of any of the treaties or conventions: 
existing between them and which affect neither the sovereign and inde- 
pendent existence of any of the signatory republics, nor their honor or vital 
interests, the parties bind themselves to institute a commission of inquiry 
with the object of facilitating the settlement of the dispute by means of an 
impartial inquiry into the facts. 

This obligation ceases if the parties in dispute should agree by common 
accord to submit the question to arbitration or to the decision of another 
tribunal. 

A commission of inquiry shall not be formed except at the request of one 
of the parties directly interested in the investigation of the facts which it. 
is sought to elucidate. 

ARTICLE II 


Once the case contemplated in the preceding article has arisen, the parties: 
shall by common accord draw up a protocol in which shall be stated the 
question or questions of fact which it is desired to elucidate. 

When, in-the judgment of one of the interested governments, it has been 
impossible to reach an agreement upon the terms of the protocol, the com- 
mission will proceed with the investigation, taking as a basis the diplomatic ` 
correspondence upon the matter, which has passed between the parties. 


ARTICLE III 


Within the period of thirty days subsequent to the date on which the ex- 
change of ratifications of the present treaty has been completed, each of 
the parties which have ratified it-shall proceed to nominate five of its 
nationals, to form a permanent list of commissioners. The governments: 
shall have the right to change their respective nominations whenever they 
should deem it advisable, notifying the other contracting parties. 


ARTICLE IV 


When the formation of a commission of inquiry may be in order,.each of 
the parties directly interested in the dispute shall be represented on the 
commission by one of its nationals, selected from the permanent list. The 
commissioners selected by the parties shall by common accord, choose a. 
_ president who shall be one of the persons included in the permanent list by 

any of the governments which has no interest in the dispute. . f 
In default of said common agreement, the president shall be designated 
by lot, but in this case each of the parties shall have the right to challenge 
no more than two of the persons selected in the drawing. x 
Whenever there shall be more than two governments, directly interested 
-in a dispute and the interests of two or more of them be identical, the gov- 
ernment or governments, which may be- parties to the dispute, shall have 
the right to increase the number of their commissioners from among the 
members of the permanent list nominated by said government or govern- 


110 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


ments, as far as it may be necessary, so that both sides in the dispute may 
always have equal representation on the commission. 

"In case of a tie, the president of the commission shall have two votes. 

If for any reason any one of the members appointed to form the commis- 
sion should fail to appear, the procedure for his replacement shall be the same 
as that followed for his appointment. While they may be members of a com- 
mission of inquiry, the commissioners shall enjoy the iramunities which the 
Jaws of the country, where the commission meets, may confer on members of 
the National Congress. 

The diplomatic representatives of any of the contracting parties accredited 
to any of the governments which may have an interest in the questions which 
it is desired to elucidate, shall not be members of a commission. 


ARTICLE V 


The commission shall be empowered to examine all the facts, antecedents, 
and circumstances relating to the question or questions which may be the ob-. 
ject of the investigation, and when it renders its report it shall elucidate said 
facts, antecedents, and circumstances and shali have the right to recommend 
any solutions or adjustments which, in its opinion, may be pertinent, just and 
advisable. 

: Articts VI 


The findings of the commission will be considered as reports upon the dis- 
putes, which were the objects of the investigation, but will not have the value 
or force of judicial decisions or arbitral awards. 


Artictr VII 


In the case of arbitration or complaint before the Tribunal created by a 
convention signed by the five Republics of Central America, on the same 
date as this convention, the reports of the commission of inquiry may be pre- 
sented as evidence by any of the litigant parties. 


ArticLe VIII 


The commission of inquiry shall meet on the day and in the place desig- 
nated in the respective protocol and failing this, in the place to be determined 
by the same commission, and once installed it shall have the right to go‘ to 
any localities which it shall deem proper for the discharge of its duties. The 
contracting parties pledge themselves to place at the disposal of the commis- 
sion, or of its agents, all the means and facilities necessary for the fulfilment 
of its mission. 

i ARTICLE IX 

The signatory governments grant to all the commissions which may be 
constituted the power to summon and swear in witnesses and to receive evi- 
dence and testimony. 
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ARTICLE X 7 


During the investigation the parties shall be heard and mayk phate the right- 
- to be represented by one or more agents and counsel. 


ARTICLE XI 


All aubin of the commission shall take oath before the highest judicial 
authority of the place where it may meet, duly and faithfully to discharge 
their duties. : 

a ARTICLE XII 


The inquiry shall be conducted so that both parties must be heard. Con- 
sequently, the commission shall notify each party of the statements of fact 
submitted by the other, and shall fix periods of time in which to receive evi- 
dence. 

Once the parties are notified, the commission shall proceed to the investi- 
„gation, even though they fail to appear. 


Nimaa XIII 


As soon as the commission of inquiry is organized, it shall, at the request of 
` any of the parties to the dispute, have the right to fix the status in which the 
parties must remain, in order that the conditions may not be. aggravated and 
matters may remain in the same state pending the rendering of the report by 
the commission. 

Articte XIV 


The report of the commission shall be published within three months, to be 
reckoned from the date of its inauguration unless the parties directly inter- 
ested decrease or.increase the time by mutual consent. 

The report shall be signed by all the members of the commission. Should 
one or more of them refuse to sign it, note shall be taken of the fact, and the 
report shall always be valid provided it obtains a majority vote. 

In every case the vote of the minority, if any, shall be published with the 
report of the’ commission. 

One copy of the report of the commission and of the vote of the minority, if 
any, shall be sent to each of the Ministries of Foreign Affairs of the contract~ 
ing parties. 

Arnictz: XV 
` Each party shall bear its own expenses and a proportionate share of the 
general expenses of the commission. 

The president of the commission shall receive a Hony compensation of 
not less than 500 dollars, American gold, in addition to his travelling ex- 
penges: 

\ Aeneas XVI 


The present convention, signed in one original, shall be deposited with the 
Government of the United States of America, which government shall fur- 
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nish to each of the other signatory governments an authenticated copy 
thereof. It shall be ratified by the President of the United States of 
America, by and with the advice and consent of the Senate thereof, and by 
the executive and legislative powers of the Republics of Guatemala, El Salva- 
dor, Honduras, Nicaragua, and Costa Rica, in conformity with their con- 
stitutions and laws. 

The ratifications shall be deposited with the Government of the United 
States of America, which will furnish to each of the other Governments an 
authenticated copy of the procés verbal of the deposit of ratification. It shall 
take effect for the parties which ratify it immediately after the day on which 
at least three of the contracting governments deposit their ratifications with 
the Government of the United States of America. It will continue in force 
for a period of ten years, and shall remain in force thereafter for a period of 
twelve months from the date on which any one of the contracting govern- 
ments shall have given notification to the others, in proper form, of its desire 
to denounce it. 

The denunciation of this convention by one or more of the said contracting 
parties shall leave it in force for the parties which have ratified it but have 
not denounced it, provided that these be no less than three in number. 
Should any Central American States bound by this convention form a single 
political entity, this convention shall be considered in force as between the 
new entity and the contracting republics, which may have remained sepa- 
rate, provided that these be no less than two in number. Any of the sig- 
natory republics, which should fail to ratify this convention, shall have the 
right to adhere to it while it is in force. 

In witness whereof the above-named plenipotentiaries have signed the 
present convention and affixed thereto their respective seals. 

Done at the city of Washington, the seventh day of February, one thou- 
sand nine hundred and twenty-three. 


[L.s.] Cartes E. HUGHES [L.s.] Ratu Totepo Loéprzz 
[L.s.] SUMNER WELLES {u.s.] EMILIANO CHAMORRO 
{u.s.] F. SÁNCHEZ LATOUR [u.s.] ApoLrOo CARDENAS 
[L.s.] F. MARTÍNEZ SUÁREZ [L.s] MAximo H. ZEPEDA 
[u.s.] J. Gustavo GUERRERO [L.s.]] ALFREDO GONZÁLEZ 
[L.s.] ALBERTO UcLÉS [L.s.] J. RAFAEL OREAMUNO 


[L.s.] SALVADOR CÓRDOVA 


CONVENTION ON THE PRACTICE OF THE LIBERAL PROFESSIONS 


The Governments of the Republics of Guatemala, El Salvador, Honduras, 
Nicaragua, and Costa Rica, desiring to aid the citizens of the various re- 
publics in the practice of the liberal professions in each of their respective 
territories, have agreed to conclude a convention for that purpose and, tó 
that end, have named as delegates: 
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GUATEMALA: Their Excellencies Señor Don Francisco Sánchez Latour and 
Señor Licenciado Don Marcial Premi. 

Er SaLvapor: Their Excellencies Señor Doctor Don Francisco Martinez ` 
Suárez and Señor Doctor Don J. Gustavo Guerrero. ' 

Honpuras: Their Excellencies Señor Doctor Don Alberto Uclés, Señor 
Doctor Don Salvador Córdova and Señor Don Raúl Toledo López. 

Nicaraqua: Their Excellencies Señor General Don Emiliano Chamorro, 
` Señor Don Adolfo Cárdenas and Señor Doctor Don Máximo H. Zepeda. 

Costa Rica: Their Excellencies Señor Licenciado Don Alfredo González 
Flores and Sefior Licenciado Don J. Rafael Oreamuno. 

By virtue of the invitation sent to the Government of the United States 
of America by the Governments of the five Central American Republics, 
there were present at the deliberations of the Conference, as delegates of the 
Government of the United States of America, The Honorable Charles E. 
Hughes, Secretary of State of the United States of America, and The Hon- 
orable Sumner Welles, Envoy Extraordinary and Minister Plenipotentiary. 

After having communicated to one another their respective full powers, 
which were found to be in due form, the delegates of the five Central Ameri- 
can Powers assembled in the Conference on Central American Affairs at 
Washington, have agreed to carry out the said purpose in the following’ 
manner: 

ARTICLE I 

Central Americans who have acquired a professional degree in any of the 
contracting republics shall have the right to practice their profession freely 
within the territory of the others in accordance with their respective laws, 
without other requirements than those of presenting their respective degree 
or diploma duly certified, of proving, in case of necessity, their personal 
identity and of obtaining a permit from the executive power where the law 
so requires. 

This measure is also applicable to degrees acquired by Central Americans 
. outside of the Central American Republics when the recognition of the 
validity of said degrees has been granted by any of them, but if the afore- 
said recognition is granted after the signing of the present convention, it will 
be necessary to have said degrees verified by examination, in order to obtain 
the benefit of the measure. 

In like manner shall. validity attach iò the scientific studies pursued in 
` the public universities, professional schools, and schools of secondary edu- 
cation of any one of the contracting countries, provided that the documents 
which accredit such studies have been authenticated, and the identity of 
the person proved. ; 

ARTICLE I 

The present convention shall take effect with respect to the parties that 
have ratified it, from the date of its ratification by at least three of the 
signatory states. 
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Articie II 


The present convention shall remain in force until the first of January, 
nineteen hundred and thirty-four, regardless of any prior denunciation, or 
any other cause. From the first of January, nineteen hundred and thirty- 
four, it shall continue in force until one year after the date on which one of 
the parties bound thereby notifies the others of its intention to denounce it. 
The denunciation of this convention. by one or two of said obligated parties 
shall leave it in force for those parties which have ratified it and have not 
denounced it, provided that these be no less than three in number. Should 
two or three states bound by this convention form a single political entity, 
the same convention shall be in force as between the new entity and the re- 
publics obligated thereby which have remained separate, provided these be 
no less than two in number. Any of the republics of Central America 
which should fail to ratify this convention, shall have the right to adhere to 
it while it is in force. 

ARTICLE IV 


The exchange of ratifications of the present convention shall be made 
through communications addressed by the governments to the Government 
of Costa Rica, in order that the latter may inform the other contracting 
states. If the Government of Costa Rica should ratify the convention, 
notice of said ratification shall also be communicated to the others. 


ARTICLE V 


The original of the present convention, signed by all the delegates plenipo- 
tentiary, shall be deposited in the archives of the Pan-American Union at 
Washington. A copy duly certified shall be sent by the Secretary-General of 
the conference to each one of the governments of the contracting parties. 

Signed at the city of Washington, on the seventh day of February, nine- 
teen hundred and twenty-three. 


[L.s.] F. SÁNCHEZ Latour [L.s.] RaóL ToLeDo LórEz 
[L.s.] MARCIAL Prem [L.s.] EMILIANO @HAMORRO 
{u.s.] F. MARTÍNEZ SUÁREZ [L.s.] ADOLFO CÁRDENAS 
[L.s.] J. Gustavo GUERRERO [L.8.] MAximo H. ZEPEDA 
[u.s.] ALBERTO UcLÉS [L.s.] ALFREDO GONZÁLEZ 
[t.8.] Satvapor Cérpova [u.s.] J. RAFAEL OREAMUNO 


CONVENTION FOR THE LIMITATION OF ARMAMENTS 


The Governments of the Republics of Guatemala, El Salvador, Honduras, 
Nicaragua, and Costa Rica having signed on this date a general treaty of 
peace and amity, and it being their desire and interest that in the future their 
military policy should be guided only by the exigencies of internal order, have 
agreed to conclude the present convention, and to that end have named_as 
delegates: 
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Guatemata: Their Excellencies Señor Don Francisco Sánchez Latour 
` sand Señor Licenciado Don Marcial Prem. ; 

EL Satvapor: Their Excellencies Señor Doctor Don Francisco Mar- 
tinez Sudrez and Sefior Doctor Don J. Gustavo Guerrero. 

Honpuras: Their Excellencies Señor Doctor Don Alberto Uclés, Sefior 
Doctor Don Salvador Córdova and Señor Don Raúl Toledo Lépez.- 

Nicaragua: Their Excellencies Señor General Don Emiliano Chamorro, 
Señor Don Adolfo Cárdenas and Señor Doctor Don Máximo H. Zepeda. 

Costa Rica: Their Excellencies Señor Licenciado Don Alfredo Gon- 
zAles Flores and Señor Licenciado J. Rafael Oreamuno. 

By virtue of the invitation sent to the Government of the United States of 
America by the Governments of the five Central American Republics, there 
were present at the deliberations of the conference, as delegates from the 
Government of the United States of America, The Honorable Charles E. 
Hughes, Secretary of State of the United States of America and The Honor- 
able Sumner Welles, Envoy Extraordinary and Minister Plenipotentiary. 

After having communicated to one another their respective full powers, 
which were found to be in due form, the delegates of the five Central Ameri- 
can Powers assembled in the Conference on Central American Affairs at, 
Washington, have agreed to carry out the said proposal in the following _ 
manner: 

ARTICLE I 

The contracting parties having taken into consideration their relative 
population, area, extent of frontiers and various other factors of military im- 
portance, agree that for a period-of five years from the date of the coming into 
force of the present convention, they shall not maintain a standing army and 
national guard in excess of the number of men hereinafter provided, except 
in case of civil war, or impending invasion by another state. 


Guatemala................ agua ra a de eden ea 5,200 
El Salvador scat s torear ear eE E AAE eee 4,200 
i Höndüras scaon aunda aE E Re See wae 2,500 
Nicarapas oe u rosernasd nea A Bale Bowl eae OS 2,500 
Costa Ricas isee ear deduces a a Ia E EE 2,000 


. General officers and officers of a lower rank of the standing army, who are 
necessary in accordance with the military regulations of each country, are 
not included in the provisions of this article, nor are those of the national 
~ guard. The police force is also not included. - 


ARTICLE II 


As the first duty of armed forces of the Central American Governments is 
to preserve public order, each of the contracting parties obligates itself to es- 
tablish a national guard to cooperate with the existing armies in the preserva- 
tion of order in the various districts of the country and on the frontiers, and 
shall immediately consider the best means for establishing it. With this end 


+ 
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in view the Governments of the Central Maia States shall § give ren 
ation to the employment of suitable instructors, in order to take advantage, 
in this manner, of exponience acquired i in ee countries in organizing such 
corps. , 

In no case shall the total combined force of ‘the army and of the national 
guard exceed the maximum limit fixed in the preceding article, except in the 
cases therein provided. = 

a a _ ARTICLE III» . 
' The contracting parties undertake not, to export or permit the exportation | 

- of. arms or munitions or any other kind of military stores from one Central 

American country to another. - - 
j ; ArTIóLE IV 

None of the contracting parties shall have the right to possess more than 
ten war aircraft. Neither may any of them acquire war vessels; but armed 
coast guard boats shall not be considered as war vessels. 

The following cases shall. be considered as exceptions to this article: civil 
war or threatened attack by a foreign state; in such cases the tight of defense, l 
shall have no other limitations than those established by existing treaties. 


ARTICLE V ‘ 
at 


"The contracting parties consider that the use in warfare of asphyxiating. 
gases, poisons, or similar substances as well as analogous liquids, materials or 
' devices, is contrary to humanitarian principles and to international law, and - 
obligate themselves by the present convention not to use said substances in 
time of war. 

Annee VI 


Six months after the coming into force of the present convention each of 
the contracting governments shall submit to the other Central American 
Governments a complete report on the measures adopted by said government 
- for the execution of this convention. ‘Similar reports shall be submitted 
semi-annually, during the aforesaid period of the five years. The reports. 
shall-include the units of the army, if-any, and of the national guard; and ae 
other anormation: which the parties shall sanction. . 


$ 


ARTICLE VIL 


The present convention shall take effect, with respect to the parties that 
have ratified it, from the date of its ratification by at least four af the signa- 
tory states. 

Articte VIII 


The present convention shall remain in force until the first of January, one - 


`. thousand nine hundred and twenty-nine, notwithstanding any prior denun- 


` - elation, or any other cause. After the first of January, one thousand nine 
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hundred and twenty-nine, it shall continue in force until one year after the 
date on which one of the parties bound thereby notifies the others of its in- 
` tention to denounce it. The denunciation of this convention by any of said 
parties shall leave it in force for those parties which have ratified it and have 
not denounced it, provided that these be not less than fourin number. Any 
- of the republics of Central America which should fail to ratify this conven- 
tion, shall have the nent to adhere to it while it is in force. 


ARTICLE IX 


The exchange of ratifications of the present convention shall be made 
through communications addressed by the governments to the Government 
of Costa Rica -in order that the latter may inform the other contracting 
states. If the Government of Costa Rica should ratify the convention, 
notice of said ratification shall also be communicated to the others. 


o i ARTICLE X 

The original copy of the present convention, signed by all of the delegates 
plenipotentiary, shall be deposited in the archives of the Pan-American 
Union at Washington. A copy duly certified shall be sent by the Secretary- 
General of the conference to each one of the governments of the contracting: 
parties. 

Signed at the city of Washington, on the seventh day of es 
nineteen hundred and twenty-three. 


[us] F. SÁNCHEZ Latour [n.8] RAtu TOLEDO LÓPEZ 
_ [u.s] MARCIAL Prem [L.s.] EMILIANO CHAMORRO 
[L.s.] F. MarTÍNEZ SUÁREZ [L.s.] ADOLFO CÁRDENAS 
{u.s.] J. Gustavo GUERRERO [u.s.] MAxmmo H. ZEPEDA 
[u.s.] ALBERTO Uciits ' {u.8.] ALFREDO GonzALEz 


[u.8.] SALVADOR CÓRDOVA ` -{u.s.] J. RAFAEL OREAMUNO 


GENERAL TREATY OF PEACE AND AMITY 


The Governments of the Republics of Guatemala, El Salvador, Honduras, 
Nicaragua, and Costa Rica, being desirous of continuing the general friendly. 
_ Yelations which have existed between them, and of creating the most solid 
__ basis for peaceful conditions in Central America, have seen fit to-conclude a 

general treaty of peace and amity and for that purpose have named as 
delegates: 

GUATEMALA: Their Excellencies Sefior -Don Francisco Sánchez Latour, 
and Señor Licenciado Don Marcial Prem. 

Ex Sanvapor: Their Excellencies Señor Doctor Don Francisco Martínez 
Suárez, and Señor Doctor Don J. Gustavo ‘Guerrero. 
. Honvuras:-Their Excellencies Señor Doctor Don Alberto Uclés, Sefior 
Doctor Don Salvador Córdova, and Señor Don Raúl Toledo López. 
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Nicaraaua: Their Excellencies Señor General Don Emiliano Chamorro, 
Señor Don Adolfo Cardenas, and Señor Doctor Don Maximo H. Zepeda. __ 
Costa Rica: Their Excellencies Señor Licenciado Don Alfredo González 

Flores, and Señor Licenciado Don J. Rafael Oreamuno. 

By virtue of the invitation sent to the Government of the United States 
of America by the Governments of the five Central American Republics, 
there were present at the deliberations of the conference, as delegates of the 
Government of the United States of America, the Honorable Charles E. 
Hughes, Secretary of State of the United States of America, and the Hon- 
orable Sumner Welles, Envoy Extraordinary and Minister Plenipotentiary. 

After having communicated to one another their respective full powers, 
which were found to be in due form, the delegates of the five Central Ameri- 
can Powers assembled in the Conference on Central American Affairs at 
Washington, have agreed to carry out the said purpose in the following 
manner: 

ÅRTICLE I 

The Republics of Central America consider as the first of their duties, in 
their mutual relations, the maintenance of peace; and they bind themselves 
always to observe the most complete harmony and to decide any differences 
or difficulties that may arise amongst them, in conformity with the con- 
ventions which they have signed on this date for the establishment of an 
International Central American Tribunal and for the establishment of 
international commissions of inquiry. 


ARTICLE II 


Desiring to make secure in the Republics of Central America the benefits 
which are derived from the maintenance of free institutions and to contribute 
_at the same time toward strengthening their stability and the prestige with 
which they should be surrounded, they declare that every act, disposition 
or measure which alters the constitutional organization in any of them is to 
be deemed a menace to the peace of said republics, whether it proceed from 
any public power or from the private citizens. 
` Consequently, the governments of the contracting parties will not recog- 
nize any other government which may come into power in any of the five 
republics through a coup d'etat or a revolution against a recognized govern- 
ment, so long as the freely elected representatives of the people thereof have 
not constitutionally reorganized the country. And even in such a case they 
obligate themselves not to acknowledge the recognition if any of the persons 
elected as President, Vice-President or Chief of State designate should fall 
under any of the following heads: 
1) If he should be the leader or one of the leaders of a coup d’etat or revo- 
lution, or through blood relationship or marriage, be an ascendant or de- 
. scendant or brother of such leader or leaders. 
2) If he should have been a Secretary of State or should have held some 
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high military command during the accomplishment of the coup d'etat, the 
revolution, or while the election was being carried on, or if he should have 

held this office or command within the six months preceding the coup d'etat, 
revolution, or the election. 

Furthermore, in. no case shall recognition be accorded to a government 
which arises from election to power of a citizen expressly and unquestionably 
disqualified by the Constitution of his country as eligible to election as 
President, Vice-President or Chief of State designate. 


Articue III 


‘The contracting parties obligate themselves to appoint to each of the 
others diplomatic or consular representatives. 


Artictn IV 


In case of civil war no government of Central America shall intervene in 
favor of or against the government..of the country where the conflict takes 
place. : 

ARTICLE V 


The contracting parties obligate themselves to maintain in their respective ` 
Constitutions the principle of non-reelection to the office of President and | 
Vice-President of the Republic; and those of the contracting parties whose 
Constitutions permit such reelection, obligate themselves to introduce a 
constitutional reform to this effect in their next legislative session after the 
ratification of the present treaty. 


ArticLz VI 


The nationals of one of the contracting parties, residing in the territory of 
any of the others, shall enjoy the same civil rights as are enjoyed by citizens- 
of the respective country. They shall be considered as citizens in the 
country of their residence, if they manifest their desire to be such and meet 
the.duly prescribed legal requirements. 

Those who are not naturalized shall at all times be exempt from all military 
service and they shall not be admitted into said military service without the | 
previous consent of their government, except in case of international war 
with a country other than one of the Central American Republics. Further- 
more, they shall be exempt from every compulsory loan or military requisi- 
tion and they shall not be obliged for any reason to pay higher taxes or ag- 
sessments, ordinary or extraordinary, than those paid by nationals. 


ArticLe VII 


Citizens of the signatory countries who reside in the territory of the others 
shall enjoy the right of literary; artistic or industrial property, in the same 
manner and subject to the same requirements as native born citizens. 


120 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Arricue VIII 


The merchant ships of each of the signatory countries shall be regarded, 
when in the seas, along the coasts or in the ports of each of the others, in like 
manner as are the ships of such country; they shall enjoy the same exemp- 
tions, immunities and concessions as the latter, and shall not pay other dues 
nor be subject to further taxes than those established for the vessels of the 
country in question. 

ARTICLE IX 


The governments of the contracting republics bind themselves to respect 
the inviolability of the right of asylum aboard the merchant vessels of what- 
soever nationality anchored in their waters. Only persons accused of com- 
mon law crimes can be taken from said vessels, by order of a competent judge 
and after due legal procedure. Fugitives from justice accused of political 
crimes or of common law crimes of a political nature can in no case be re- 
moved from the vessel. 

ARTICLE X 


The diplomatic and consular agents of the contracting republics in foreign 
countries shall afford to the persons, vessels and other property of the citizens 
of any one of them the same protection as to the persons, ships and other 
property of their compatriots, without demanding for their services other or 
higher charges than those usually made with respect to their own nationals. 


ARTICLE XI 


` 


_ There shall be a complete and regular exchange of every class of official’ 
publication between the contracting parties. 


ARTICLE XII 


Public instruments executed in one of the contracting republics shall be 
valid in the others, provided they shall have been properly authenticated and 
- in their execution the laws of the republic whence they issue shall have ake 
observed. 
ARTICLE XIII 


The judicial authorities of the contracting republics shall carry out the 
judicial commissions and warrants in civil, commercial or criminal matters, 
with regard to citations, interrogatories and other acts of procedure of judi- 
cial function; an exception shall be made in the case of judicial commissions 
and warrants in criminal matters, if the act provoking them does not consti- 
tute a crime in the country requested to execute said judicial commissions 
and warrants. 

Other judicial acts in civil or commercial matters, arising out of a personal 
suit, shall have in the territory of any one of the contracting parties equal 
force with those of the local tribunals and shall be executed in the same. 
manner, provided always that they shall first have been declared executory 


OFFICIAL DOCUMENTS ' 121- 


-by the supreme tribunal of the republic wherein they are to be executed, 
which shall be done if they meet the essential requirements of their respective - 
legislation and they shall be carried out in accordance with the Wasi in force 
in each country for the execution of judgments. 


ARTICLE XIV 


Each of.the Governments of the Republics of Central America, in the de- 
sire to maintain a permanent peace, agree not to intervene, under any cir- 
cumstances, directly or indirectly, in the internal political.affairs of any other 
Central American Republic; furthermore, not to permit any person, whether _ 
a national, Central American or foreigner, to organize or foment revolution- 
ary activities within its territory against a recognized government of any 
other Central American Republic. None of the contracting governments 
will permit the persons under its jurisdiction to organize armed expeditions - 
or to take part in any hostilities which may arise in a neighboring country, or 
to furnish money or war supplies to the contending parties; the contracting 
` governments bind themselves to adopt and dictate any effective measures, 

compatible with the political constitution of their countries, that may be nec- 

essary to avoid the occurrence of acts of this nature within their territory. 

Immediately after this treaty is ratified, the contracting governments obli- 

. gate themselves to present to their respective congresses such projects. of law 
as may be necessary for the due fulfilment of this article. 


ARTICLE XV 


The contracting. parties obligate themselves not to conclude with each 
other from any motive whatever, secret pacts, conventions or agreements, 
and in virtue of this obligation every pact, convention or agreement con- 
`- eluded between two or more of the contracting parties shall be published in 
the official gazette of each one of the interested governments. 


ARTICLE XVI 


Inasmuch as the provisions of the treaties signed in the various Central 
American Conferences by the five contracting states have been incorporated 
or duly modified in this treaty, it is declared that all said treaties shall be - 
without effect and abrogated by the present wey when it shall have been 

MAS approved and ratified. 


ARTICLE XVII 


The present treaty shall take effect with respect to the parties that have 
ratified it, from the date of its ratification by at least three of the nignatory 
- states. 
s i ArticLe XVIII 


.. The present treaty shall remain in force until the first of January, nineteen 
hundred and thirty-four, regardless of any prior denunciation, or any other 
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cause. From the first of January, nineteen hundred and thirty-four, it shall 
continue in force until one year after the date on which one of the parties 
bound thereby notifies the others of its intention to denounce it. The de- 
nunciation of this treaty by one or two of said contracting parties shall 
leave it in force for those parties which have ratified it and have not 
denounced it, provided that these be no less than three in number. Should 
two or three states bound by this treaty form a single political entity, the 
same treaty shall be in force as between the new entity and the republics 
bound thereby which have remained separate, provided these be no less 
than two in number. Any of the republics of Central America which 
should fail to ratify this treaty shall have the right to adhere to it while it 
is in force. 
: ARTICLE XIX 

The exchange of ratifications of the present treaty shall be made through 
communications addressed by the governments to the Government of Costa 
Rica in order that the latter may inform the other contracting states. If 
the Government of Costa Rica should ratify the treaty, notice of said ratifi- 
cation shall also be communicated to the others. 


ARTICLE XX 


The original of the present treaty, signed by all the delegates plenipoten- 
tiary, shall be deposited in the archives of the Pan-American Union at Wash- 
ington. A copy duly certified shall be sent by the Secretary-General of the 
conference to each one of the governments of the contracting parties. 

Signed at the city of Washington, on the seventh day of February, 
nineteen hundred and twenty-three. 


[L.s.] F. SÁNcuEZz LATOUR [L.s.] Ratu Torspo Lórez 
[u.s.] MARCIAL PREM [L.s.] EMILIANO CHAMORRO 
[L.s.] F. MARTÍNEZ SUÁREZ [L.s.] ADOLFO CARDENAS 
[L.s.] J. Gustavo GUERRERO {u.s.] MAximo H. ZEPEDA 
[u.s.| ALBERTO Uctis [L.s.] ALFREDO GONZALEZ 
[L.s.] SALVADOR CÓRDOVA [L.s.] J. RAFAEL OREAMUNO 


CONVENTION FOR THE ESTABLISHMENT OF PERMANENT CENTRAL AMERICAN 
COMMISSIONS 


The Governments of the Republics of Guatemala, El Salvador, Honduras, 
Nicaragua and Costa Rica, recognizing that they have in common many 
economic and social problems which not only are of vital importance to the 
individual states but which profoundly affect their relations with one an- 
other, with the object of drawing closer together the Central American Re- 
publics and improving the condition of their people, have agreed to conclude 
a convention for the establishment of permanent Central American com- 
missions and, to that end, have named as delegates: 
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GUATEMALA: Their Excellencies Señor Don Francisco Sánchez Latour and 
Sefior Licenciado Don Marcial Prem. 

Er Satvapor: Their Excellencies Señor Doctor Don Francisco Martinez 
Suárez and Señor Doctor Don J. Gustavo Guerrero. 

Honpvuras: Their Excellencies Señor Doctor Don- Alberto Uclés, Sefior 
Doctor Don Salvador Cérdova and Sefior Don Ratil Toledo Lépez. 

Nicaracua: Their Excellencies Señor General Don Emiliano Chamorro, 
Señor Don Adolfo Cárdenas and Señor Doctor Don Máximo H. Zepeda. 

Costa Rica: Their Excellencies Señor Licenciado Don Alfredo González ` 
Flores and Señor Licenciado Don J. Rafael Oreamuno. 

By virtue of the invitation sent to the Government of the United States 
of America by the Governments of the five Central American Republics, 
there were present at the deliberations of the conference, as delegates of the 
Government of the United States of America, The Honorable Charles. E. 
Hughes, Secretary of State of the United States of America, and The Hon- 
orable Sumner Welles, Envoy Extraordinary and Minister Plenipotentiary. 

After having communicated to one another their respective full powers, 
which were found to be in due form, the delegates of the five Central Ameri- ` 
can Powers assembled in the Conference on Central American Affairs, at 
Washington, have agreed to carry out the said purpose in the following 
manner: ` 

i ARTICLE I f 


For the purposes set forth in the preamble, the contracting parties agree 
to constitute permanent national commissions which shall study the above- 
mentioned problems and report practical plans for the realization of eco- 
nomic reforms and construction of means of communication. 


ARTICLE II 


It is agreed that there shall be in each state two national permanent 
commissions; one on finance and the other on means of communication. 
‘Furthermore, by mutual agreement, the parties shall have the right to ap- 
point other commissions whenever they may deem it advisable. 
_ The appointment of the experts who shall compose said commissions shall 
be made by the contracting parties not later than one month after this 
convention has been in force for each one of the parties. l 


ARTICLE III 


It shall be the special duty of the permanent national commissions on 
finance to study and formulate plans dealing with the following subjects: 

1. The revision of customs tariffs in order to promote commerce, to lower 
the cost of living for the laboring people and to prepare the ultimate unifica- 
tion of the customs tariffs for the establishment of free trade between the 
Central American Republics. 
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2. The adoption of currency reforms in those countries where such reforms 
are necessary, with the object of establishing such a relation between the 
currencies of the various Central American countries that the currency of 
each country shall always have a stable and definite gold value and may be 
acceptable in the territory of the other Central American countries at a 
fixed ratio to the national currency. 

3. The adoption of banking reforms. 

4, The revision of the fiscal systems according to a scientific plan for the 
distribution of taxes on a scale of higher social justice. 

5. The study of the agrarian problem with particular reference to the 
acquisition of uncultivated land. 

_ 6. The study of efficient systems relative to the contro] of expenditures 
and offpublic accounting, with the object of placing the credit of each 
country, at home and abroad, on so sound a basis that the foreign capital 
necessary for the development of Central America’s economic resources may 
be obtained on advantageous terms. 


Articite IV 


It shall be the special duty of the permanent national commissions on 
means of communication to study the following problems: 

1. The elaboration of a plan to establish railroad communication between 
the capitals of the five republics. 

In studying this matter the commissions will consider the selection of 
routes which may be of commerical advantage, as well as the terms which 
might be granted to individuals or corporations who may undertake the 
construction of the railway lines. 

2. The elaboration of plans for constructing automobile roads to connect 
the capitals and important centers of production in each country with those 
of the other Central American countries. 

3. The study of the laws of each country and of the international action 
which may be necessary to facilitate the construction and use of the roads 
and railroads connecting one country with another. 


ARTICLE V 


The permanent national commissions on means of communication shall 
refer to the respective financial commissions the plans and surveys, which 
may have been drawn up in accordance with the next preceding article, 
together with the detailed budget for the work, so that said commissions on 
finance may formulate their financial projects for the realization of these 
works. 

hanem VI 


Each permanent national commission shall be composed of two members 
appointed by the President of the respective republic. The appointees 
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must be persons of known competency in the matters relating to their 
investigation. 
ARTICLE vi 


The permanent national commissions on finance as well as those on 
means of communication shall hold general meetings on the fifteenth day of 


September of each year, the first meeting to take place at San José de Costa - 


Rica following the ratification of this convention, by three or more of the 
contracting republics. 

The succeeding general meetings shall take place ener and in 
alphabetical order in each of the capitals of the Central American Republics. 


ArricLte VIII 


The members of each of the permanent national commissions shall 
receive from their respective governments the honoraria which each 
government may assign to them and, in addition thereto, the actual and 
necessary expenses incurred during the time that the general meeting 
eiorementioned is in session. 

; ER IX 


In their first general meeting the members of the permanent national 
commissions on finance shall designate a permanent secretary general by 
a majority vote. The members of the national commissions on means of 
communication shall make a similar designation. The “two ‘secretaries 
general thus nominated shall have their respective permanent offices in 
. the capital of Costa Rica. 

It shall be the duty of the secretaries general to supervise the preparation 
and publication of the reports of the general meetings and to formulate 
measures whereby said reports may be duly communicated to each of the 
permanent national commissions. It is also the duty of the permanent 


secretaries general to prepare the program of each annual general meeting, . 


in accordance with the suggestions of the national commissions. The 
commissions shall indicate in their first annual general meeting the other 
obligations of their respective secretary and the’ qualifications to be pos- 
sessed by the persons who are to fill these positions. 

Each state shall contribute the sum of two thousand dollars miy to- 
wards the maintenance of the general secretaryships. The governments of 
the contracting republics obligate themselves to enter in their ordinary and 
. extraordinary budgets said sum of two thousand dollars, which they shall 
` remit quarterly in advance to the secretary general of the permanent 
national commissions on finance, who, in ashe ease shall perform the func- 
_ tions of the general treasurer. 

ARTICLE X 


The primary abject of the annual general meetings of the Deer: 
national commissions shall be to. formulate and recommend plans for re- 
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form and constructive work in those branches of public administration with 
which the commissions are concerned. In these general meetings the 
questions shall be discussed from a Central American, and not from a sec- 
tional viewpoint and each permanent national commission shall discuss 
from this point of view the problems entrusted to it. At the general meet- 
ings a review shall also be made of the progress attained during the pre- 
ceding year in carrying out the recommendations adopted at the general 
meeting of the preceding year. In like manner, they shall proceed to formu- 
late definite and detailed recommendations for additional reforms in con- 
structive work, which shall be communicated to each interested govern- 
ment by its own permanent national commissions, and they shall be given 
careful consideration and wherever possible shall be adopted by the au- 
thorities of each country. 
ARTICLE XT 


In each of the countries, the members of the permanent national com- 
mission shall be assisted by advisory committees which, together with said 
commissioners, shall constitute national sections of the permanent national 
commissions. The advisory committees shall be appointed by the Presi- 
dent of the republic at the nomination of the commissioners, and shall con- 
sist of as many members as the latter may deem necessary. 

It shall be the duty of the national sections to prepare data and plans for 
the use of the commissioners, who are to take part in the general annual 
meetings of the national permanent commissions; to report to their govern- 
ment in regard to the recommendations adopted in said meetings and co- 
operate with it in the putting into effect of said recommendations. 


ARTICLE XIT 


Each of the permanent national sections shall hold regular meetings once a 
month, and, in addition, such special meetings as any of the commissioners 
may convene. At the regular October meeting the commissioners.shall re- 
port to the section on conclusions and recommendations adopted at the 
general meeting held during the preceding month of September, and they 
shall propose plans for the work of the section during the coming year. At 
the August meeting the work accomplished since the last meeting shall be 
discussed and the data and plans prepared by the members of the commission 
- during the year shall be reviewed, in order that the commissioners may sub- 
mit a report on behalf of the section at the annual general meeting. 


ARTICLE XIII 


Hither in accordance with a resolution adopted by the general meeting of 
the permanent national commissions, or on their own initiative, the national 
sections of one or more countries may, with the consent of their respective 
governments, contract for the services of Central American or foreign ex- 
perts, who shall be entrusted with the particular investigations which can not 
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be accomplished by the-members of the commission. The honoraria and-ex- 
penses of these experts shall be borne by the governments concerned. 


ArticLe XIV 


The present convention shall take effect with respect to the parties that 
have ratified it, from the date of its ratification by at least three of the signa- 
tory states. l 

ARTICLE XV 


The present convention shall remain in force until the first of EE 
nineteen hundred and thirty-four, regardless of any prior denunciation, or 
any other cause. From the first of January, nineteen hundred and thirty- 
four, it shall continue in force until one year after the date on which one of 
the parties bound thereby notifies the others of its intention to denounce it. 
The denunciation of this convention by one or two of said obligated parties 
shall leave it-in force for those parties which have ratified it and have not de- 
nounced it, provided that these be no less than three in number. Should two 
or three states bound by this convention form a single political entity, the ` 
same convention shall be in force as between the new entity and the republics 
obligated thereby which have remained separate, provided these be no less 
than two in number. Any of the republics of Central America, which 
should fail to ratify this convention, shall have the right to adhere to it while 
it is in force. | 

ARTICLE XVI 


The exchange of ratifications of the present convention shall be made 
through communications addressed by the governments to the Government 
of Costa Rica, in order that the latter may inform the other contracting 
states. If the Government of Costa Rica should ratify the convention, 
notice of said ratification shall also be communicated to the others. 


ARTICLE XVII 


The original of the present convention, signed by all the delegates plenipo- 
tentiary, shall be deposited in the archives of the Pan-American Union at 
Washington. A copy duly authenticated shall be sent by the secretary- 
general of the conference to each one of the governments of the contracting 
parties. 

Signed at the city of Washington, on the seventh day of February, nine- 
teen hundred and twenty-three. 


[L.s.] F. SAncuez Latour [u.s.} Ratu TOLEDO LÓPEZ 


{[u.s.| Manrctan PREM . ; [u.s.] EMILIANO CHAMORRO 
[u.s.] F..Marrinnz SUÁREZ [L.s.] ADOLFO CARDENAS 
[L.s.] J. Gustavo GUERRERO [L.s.] MAximo H. ZEPEDA 
[L.s.] ALBERTO UcLÉS - - [i.s.] ALFREDO GONZÁLEZ 
[u.s.] SALVADOR CÓRDOVA [us.] J. RAFAEL OREAMUNO 
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CONVENTION FOR THE UNIFICATION OF PROTECTIVE LAWS FOR WORKMEN AND ` 
LABORERS 


The Governments of the Republics of Guatemala, El Salvador, Honduras, 
Nicaragua and Costa Rica, desiring to ameliorate the conditions of workmen 
and laborers, have agreed to conclude a convention for the unification of pro- 
tective laws for workmen and laborers and, to that end, have named as dele- 
gates: 

Guaremata: Their Excellencies Señor Francisco Sánchez Latour and 
Sefior Licenciado Don Marcial Prem. 

Ex Satvapor: Their Excellencies Señor Doctor Don Francisco Mar- 
tinez Suárez and Señor Doctor Don J. Gustavo Guerrero. 

Honpvras: Their Excellencies Señor Doctor Don Alberto Uclés, Señor 
Doctor Don Salvador Córdova and Señor Don Raúl Toledo López. 

Nicaracua: Their Excellencies Señor General Don Emiliano Chamorro, 
Señor Don Adolfo Cárdenas and Señor Doctor Don Maximo H. Zepeda. 

Costa Rica: Their Excellencies Sefior Licenciado Don Alfredo Gon- 
zdlez Flores and Sefior Licenciado Don J. Rafael Oreamuno. 

By virtue of the invitation sent to the Government of the United States of 
America by the Governments of the five Central American Republics, there 
were present at the deliberations of the conference, as delegates of the Gov- 
ernment of the United States of America, The Honorable Charles E. Hughes, 
Secretary of State of the United States of America, and The Honorable Sum- 
ner Welles, Envoy Extraordinary and Minister Plenipotentiary. 

After having communicated to one another their respective full powers, 
. which were found to be in due form, the delegates of the five Central Ameri- 
can Powers assembled in the Conference on Central American Affairs, at 
Washington, have agreed to carry out the said purpose in the following 
manner: : ; 

ARTICLE I 


Six months from the entrance into force of the present convention, there 
shall be prohibited within the territory of the contracting countries, if not 
already prohibited, without need of new legislation, the following: 

1. Direct or indirect judicial personal compulsion for the involuntary per- 
formance of a special task, except in case of war or disturbance of the public 
peace, earthquake, fire or any other catastrophes or perils calling for the 
urgent cooperation of the people in order to prevent loss of life or avoid 
other serious disasters. 

2. Direct or indirect judicial personal compulsion to involuntary per- 
formance of labor contracts or to require the reimbursement of advance 
payments made to laborers. 

3. Employment in any kind of labor during school hours of children of 
either sex, under fifteen years of age, who have not completed the common 
school education prescribed by the laws of each country. 


OFFICIAL DOCUMENTS - - 129 


A 


4. Employment in factories or industrial éstablishments of children of 
either sex under twelve years of age. Work in manual training schools is 
excepted. i ` 

5. To require women of any age and males under the age of fifteen years 
to work between the hours of seven p. m. and five a.m. With respect to 
women over the agé of fifteen years, the law may provide exceptions as to 
_ occupations appropriate for their sex, which because of their nature require 

- them to work after closing hours. Such exceptions are to be specified. 
6. To sell or distribute alcoholic beverages during election day and two 
_ days preceding elections as well as on Sundays and holidays. ` 


7. To carry on trade in commercial establishments on Sundays. The: ~ 


sale of medicine and foodstuffs is excepted. 

8. To work in shops or factories other than hairdressing establishments 
on Sunday. The following classes of work are excepted: 

a. The work of bakers and other work for the preparation of food, which 
because of its nature cannot be postponed. 

b. Work, due to accidental causes which may be necessary to prevent logs. _ 

c. Such work as may be necessary in order that there may be no interrup- 
tion of public utilities such as railroads and other means of transportation, 
maintenance of public lighting and water supply, ete. 

The law may in like manner establish exceptions in favor of certain in- 
dustries which on account of their nature require continuous labor, but 
‘subject to the limitations provided by Article II. 

9. To bargain individually or collectively with groups of workmen and 
laborers of one of the signatory countries of this convention for their em- 
ployment in another country, whether signatory or not, without previous 
agreement between the two countries to determine the conditions to which 
said workmen and laborers will be subjected. The law of each country 
shall regulate the basis of this agreement and until regulations are adopted 
by the respective countries, it shall be understood, as an indispensable 
condition, that the expenses incident to the repatriation of each workman 
or laborer shall be guaranteed.. 

Artics II. 


Within eighteen months from the entrance into force of the sana 
‘convention, each of the contracting countries shall enact such laws as it 
deems convenient to secure to workmen and laborers one day of rest every 
week, in‘those cases in which work on Sundays is not prohibited by the 
preceding article. 

In case exceptions are provided by law ‘in favor of such industries which 
- require continuous work, the regulations to which this article refers shall 
be included in the law which provides the exceptions. 


Azticie IIT 


` The violation of the restrictions contained in Article I shall be punished in 
` each of said countries by the penalty imposed by its own laws. . 
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ARTICLE IV 


Within eighteen months from the entrance into force of this convention, 
each of the contracting republics shall enact laws for the following purposes: 

1. To establish compulsory insurance, with premiums paid by the em- 
ployers and workmen or laborers, or by the employers only; or to guarantee 
in any other manner to workmen and laborers and to their families means of 
support in the following cases: 

a. In cases of maternity, during four weeks before and six weeks after 
childbirth, provided the mother abstains from work which might impair her 
own health or that of her child. 

b. Sickness, permanent or accidental incapacity for work not included 
in the provisions of paragraph 11 of this article. & 

2. To provide a system of life insurance for workmen and laborers falling 
under any of the following classifications: 

a. To be a married man, or a married woman, if the husband is over sixty 
years of age or incapacitated for work. 

b. To have children under sixteen years of age or EE for work. 

c. To have other descendants, under sixteen years of age, or incapacitated 
for work and who have no older closer relation in a position to care for them. 

d. To have parents over sixty years of age or incapacitated for work. 

The insurance shall be payable to the husband and wife, descendants or 
parents, as the case may be, and in the manner prescribed by the laws. 
There shall be no obligation to provide said insurance whenever such 
husband and wife, parents or descendants have other means of support. 

3. To promote and encourage the creation and development of joint 
associations of employers and workmen or laborers. 

-~ 4. To promote and encourage the formation of cooperative societies of 
workmen or laborers or of small proprietors, granting to such societies tax 
exemptions and other privileges. 

Special efforts shall be made to promote cooperation among small farmers, 
in order to render more efficient the use of implements and farming machines. 

5. To promote and encourage the construction of sanitary and comfort- 
able homes for workmen, and whenever possible provide the means of 
enabling said workmen or laborers to become the owners of said homes. 

6. To establish official pawnshops controlled by the state. 

7. To encourage thrift. 

8. To prevent familiar association of the two sexes in agricultural -or 
industrial establishments. 

9. To further the moral, civic and scientific enlightenment of the working 
classes by means of schools and lectures and the distribution of useful 
literature. 

10. To regulate the work of women and minors, in order to prevent im- 
pairment of the health or interference with the physical development of 
both or of the children of the former. 
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11. To provide in which cases employers shall be responsible for labor 
accidents and what indemnity they must pay to their. workmen in such 
cases, in order to insure the support of workmen and their families during 
their temporary or permanent Pea bitty for work, or that of their families 
in case-of death. 

Actor y 


The governments of the contracting parties shall establish employment 
agencies which shall gratuitously endeavor to secure work for the unem- 

ployed. Said agencies shall endeavor to keep together the members of a 
` family, especially daughters and their fathers or mothers. Whenever this 
` shall not be possible, said agencies shall at least endeavor to secure the same_ 
hours of rest. ïor all the members of the same family. 

Wherever possible, each of the signatory governments shall provide that 
the work done on its account shall be done during that part of the year in 
which there is less demand for workmen. 


ARTICLE VI 


The present convention provides a minimum of benefits which shall be 
‘granted to workmen and laborers, but it does not prevent the granting of 
additional benefits by means of special treaties or laws. 


ARTICLE VII 


The provisions of the.present convention relative to workmen and laborers 
are also applicable to office employees or workers in agricultural, industrial 
or commercial establishments, whose salary does not exceed the sum of three 
hundred dollars gold per annum. 


ARTICLE Vil 


The present convention shall come into effect ‘upon its atietan by io 
of the contracting parties. For the parties ratifying it thereafter the periods 
of time provided by this convention shall date from each ratification. 


ARTICLE IX 


_ If any of the parties should exclude from their ratification any of the points 
- embraced in this convention, that fact shall not prevent its being considered 
in force with respect to that country as to the part ratified. 


e 


. ARTICLE X 


The present convention shall be in force for each of the parties until one 
year from the date of its denunciation by said party, but it shall always re- 
main in force with respect to those parties which have not denounced it, pro- 
vided these are at least two. 

No denunciation shall take effect prior to January the first, one thousand 

“nine hundred and thirty-nine. 
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ARTICLE XI + 


The exchange of ratifications of the present convention shall be made 
through communications addressed by the governments to the Government 
of Costa Rica in order that the latter may inform the other contracting 
states. If the Government of Costa Rica should ratify the convention, 
notice of said ratification shall also be communicated to the others. 


Arce XII 


The original of the present convention, signed by all the delegates plenipo- 
tentiary, shall be deposited in the archives of the Pan-American Union at 
Washington. A copy duly certified shall be sent by the Secretary-General 
of the conference to each one of the governments of the contracting parties. 

Signed at the city of Washington, on the seventh day of February, nine- 
teen hundred and twenty-three. 


{u.s.]. F. SAncuez LATOUR {u.s.] Ratu Torepo Lépzz 
[u.s.] MARCIAL Prem . {u.s.] EMILIANO CHAMORRO 
{u.s.] F. MARTÍNEZ SVÁREZ [L.s.] ADOLFO CÁRDENAS 
[L.s.] J. Gustavo GUERRERO [L.s.]] MAximo H. ZEPEDA 
{u.s.] ALBERTO UcLÉS - [L.s.] ALFREDO GONZÁLEZ 
[L.s.] SaLvapor CÓRDOVA {u.s.] J. RAFAEL OREAMUNO 


DECLARATION TO THE EFFECT THAT THE SPANISH TEXT OF THE TREATIES CON- 
CLUDED BETWEEN THE REPUBLICS OF CENTRAL AMERICA AT THE CONFER- 
ENCE ON CENTRAL AMERICAN AFFAIRS, IS THE ONLY AUTHORITATIVE 
TEXT 


The undersigned, delegates of Guatemala, -El Salvador, Honduras, Nica- 
ragua and Costa Rica, at the Conference on Central American Affairs assem- 
bled in the city of Washington, have agreed in declaring by these presents on 
the occasion of signing the various treaties concluded in this city in the name 
of and between their respective countries that the Spanish text of the above- 
mentioned treaties between the Republics of Central America shall alone be 
considered authoritative by them. 

In testimony whereof they sign the present declaration, which shall be con- 


. sidered as an integral part of the treaties referred to. 


Washington, February seventh, nineteen hundred and twenty-three. 


[L.s.] F. SÁNCHEZ Latour [u.s] RAÚL ToLEDO LÓPEZ 
{u.s.] MARCIAL PREM {u.s.| EMILIANO CHAMORRO 
{[u.s.] F. MARTÍNEZ SUÁREZ [L.s.] ADOLFO CÁRDENAS 
[L.s.] J. GUSTAVO GUERRERO [L.s.] MAximo H. ZEPEDA 
[u.s.] ALBERTO UcLÉs [L.s.] ALFREDO GONZÁLEZ 


[L.s.] Satvapor CÓRDOVA [L.s.] J. RAFAEL ỌREAMUNO 
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RULES OF MIXED CLAIMS COMMISSION, UNITED STATES AND GERMANY 


Established in. pursuance of the agreement between the United States and 
` Germany dated the 10th day of August, 1922 


I 
DEFINITION OF TERMS 


The term “United States” as used herein shall be taken to mean the l 


United States of America. 

The term “Germany” as used herein shall be taken to mean the Geka 
Empire. 

The term “Umpire” as used PT shall be taken to mean the Gape 


` -appointed by the President of the United States under the terms of Article 


II of the agreement between the United States and Germany dated August 
10, 1922. The terms “American Commissioner” and “German Com- 
missioner” as used herein shall be taken to mean the Commissioners ap- 
pointed by the United States and by Germany respectively in pursuance of 
the terms of Article II of said agreement. The terms “American Agent” 
and “German Agent” as used herein shall be taken to mean the Agents ap- 
pointed by the United States and by Germany respectively in pursuance of 
the terms of Article VI of the said agreement. 
The term “Secretaries” as used herein shall be taken to mean’ those ap- 
pointed in pursuance of Article IV of the said agreement of August 10, 1922. 
The term “Claim” or “Claims” as used herein shall be taken to mean 
. such as are embraced within the categories designated in nee: I of the said 
agreement of August 10, -1922. i 


Il 


PLACE AND TIME OF HEARINGS 


The Commission shall sit at Washington, where its principal office shall 


be maintained and its records kept and preserved. 
Hearings may be held at other places, as may from time to time be deter- 
mined by the Commission. 
The time and place of hearings shall, from time to time, be designated by 
the Commission. 
TII: 


DOCKET 


A docket shall be provided by the Secretaries, i in which they shall a ees 
-enter the name of each claimant and the amount claimed, when a claim is 
7 ` ý © 133 
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formally filed with the Commission. Each claim shall constitute a separate 
case before the Commission and be docketed as such. They shall be num- 
bered consecutively, beginning with that first presented as No. 1. 


IV 
CLAIMS— FILING AND DOCKETING 


(a) A claim shall be treated as formally filed with the Commission, upon 
there being presented to the Secretaries a memorial, petition, or written 
statement containing a clear and concise statement of the facts upon which 
the claim is based, the amount thereof, the nationality of the claimant, and 
a full disclosure of the nature and extent of the interest of claimant and all 
others therein, accompanied by copies of all documents and other proofs in 
support of such claim then in the possession of the American Agent; which 
memorial, petition, or written statement shall be signed or endorsed by the 
American Agent, and an endorsement of filing, with the date thereof, made 
thereon and signed by the Secretaries. 

(b) The docketing of a claim so filed shall be notice to Germany of its 
filing. 

(c) A petition, memorial, or written statement, or any answer thereto, 
may, upon leave granted by the Commission, be amended at any time before 
final submission of the case to the Commission. 

(d) Within six months after October 9, 1922, the American Agent shall 
give notice of all claims which will be submitted to the Commission and not 
already ‘filed, by delivering to the Secretaries a list or lists of such claims, 
and a copy thereof to the German Agent. 


y 
EVIDENCE 


(a) When an original paper on file in the archives of either the United 
States or Germany cannot be conveniently withdrawn, a duly certified 
copy, with English translation, if requested, may be received in evidence in 
lieu thereof. , 

(b) The Commission shall, under such rules as it may prescribe, receive 
and consider all written statements or documents which may be presented 
to it in any case by either the American Agent or the German Agent, or 
their respective counsel, No such statement or document will be received 
or considered by the Commission if presented through any other channel. 

(c) No oral evidence will be heard by the Commission save in exceptional 

cases for good cause shown, and upon order first entered by the Commission 

authorizing its introduction. Should oral evidence be introduced in behalf 
of one party, the Agent or counsel for the opposing party shall have the 
right of cross-examination. 
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VI 
HEARINGS 


(a) The order in which cases shall come on for submission before the Com- 
mission shall be determined by (1) agreement between the American Agent 
and the German Agent, subject to revision in the discretion of the Commis- 
sion; or (2) order of the Commission. l 

(b) The American Agent shall give notice to the Secretaries, and through 
the Secretaries to the German Agent, when he is prepared to present a case 
to the Commission, and at the same time may file with the Secretaries a 
brief prepared by the Agent or his counsel, or a brief prepared by the claim- 
ant if countersigned by the Agent and such proofs in support thereof in 
addition to those filed in pursuance of subdivision (a) of Rule IV hereof as he 
may desire to present. The German Agent shall thereafter have such time, 
within which to file a brief and opposing written statements or documents,- 
_ as may be fixed by the Commission from time to time by general or special 

order. Either the American Agent or the German Agent may thereafter 
file such additional proofs and/or briefs at such time and on such conditions 
as the Commission may in its discretion permit. 

(c) When a case comes on for submission in pursuance of orders entered 
from time to time by the Commission, it may, in its discretion, hear oral, 
arguments by the American and German Agents or their respective counsel, 
limited as to time as the Commission may direct. The American Agent or 
his counsel shall have the right to open each case and the German Agent or 
his counsel may reply, in which event further argument may in the discretion 
of the Commission be heard. 

(d) When a case is submitted in pursuance of the foregoing provisions, 
-the proceedings before the Commission in that case shall be deemed closed, 
unless opened by order of the Commission. — 

VII 
DUTIES OF THE SECRETARIES 

The Secretaries shall: 

(a) Be subject to the directions of the Commission. l 

(b) Be the custodians of all documents and records of the Commission, 
` and keep them systematically arranged in safe files. While affording every 
reasonable facility to the American and German Agents and their respective 
counsel to inspect and make excerpts therefrom, no such documents or 
records shall be withdrawn from the files of the Commission save by its 
order duly entered of record. 

(c) Make and keep, in the English language, in duplicate, a docket of 
claims filed with the Commission. 

(d) Endorse on each document presented to the Commission the ee of 
filing, and enter a minute thereof in the docket. 
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` (e) Make and keep, in the English language, in books provided for that 
purpose, duplicate minutes of all proceedings of each session of the Commis- 
sion, which minutes shall be read at the next session and, after corrections if 
any are made, shall be approved and signed by the Commissioners and 
countersigned by the Secretaries. 

(f) Keep a notice book in which entries may be made by either the Amer- 
ican or German Agent, and when so made shall be notice to the other Agent 
and all others concerned. 

(g) Provide duplicate books, in which shall be recorded all awards and 
decisions of the Commission signed by the Commissioners, or, in case of 
their disagreement, by the Umpire, and countersigned by the Secretaries. 

(h) Perform such other duties as may from time to time be prescribed by 
the Commission. 

VIII 


DECISIONS 


Should the two Commissioners be unable to agree on the disposition of 
any case or upon any point that may arise in the course of the Commission’s 
proceedings, they shall certify to the Umpire (1) the exact point or points of 
disagreement, and (2) the point or points, if any, upon which they are in 
agreement, together with a complete but concise statement of the facts of 
the case or the proceedings in connection with which the difference shall 
arise. Each Commissioner shall prepare and submit to the Umpire his 
opinion in writing with respect to each point of disagreement certified to 
the Umpire. Such statements and opinions shall be deemed a case stated, 
upon which the Umpire may make his decision. He shall have the right to 
the complete record in the case, including the briefs of counsel, and in his 
discretion to hear additional oral argument upon any difference certified to 
him for decision. The decisions in writing (1) of the two Commissioners, 
where they are in agreement, otherwise, (2) of the Umpire, shall be final. 

If the two Commissioners agree the decision need not state the grounds 
upon which it is based. f 

IX 


AMENDMENTS 


After five (5) days’ notice in writing to each of them, these rules may be 
amended at any time at a meeting participated in by the two Commissioners 
and the Umpire and by the affirmative vote of not less than two. 


X 
EXPENSES OF COMMISSION 


All expenses of the Commission which by their nature are a charge on 
. both the United States and Germany, including the honorarium of the 
Umpire, the expenses of his office and the compensation of his secretary and 
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other employees, shall, upon being approved in writing by the American 
_ and German Commissioners, be paid, one-half by the United States and 

one-half by Germany. = 


EXCHANGE OF NOTES BETWEEN THE UNITED STATES. AND JAPAN ‘CANCELIN G 
THE LANSING-ISHII! AGREEMENT OF NOVEMBER 2, 19171 


Signed at Washington, April 14, 1923 
The Secretary of State to the Japanese Ambassador 


DEPARTMENT OF STATE, 
Washington, April 14, 1928. 
EXCBLLENCY: 

Thave the honor to communicate to Your Excellency my understanding of 
the views developed by the discussions which I have recently had with your 
Embassy in reference to the status of the Lansing-Ishii Exchange of Notes of 
November 2, 1917. F 

The discussions between the two Governments have disclosed an identity 
of view and, in the light. of the understandings arrived at by the Washington: 
Conference on’ the Limitation of Armament, the American and Japanese 

. Governments are agreed to consider the Lansing-Ishii correspondence of 
November 2, 1917, as cancelled and of no further force or effect. 
I shall be glad to have your confirmation of the accord thus reached. 
Accept, Excellency, the renewed assurances of my highest consideration. 


CHARLES E. HUGHES 
His Excellency Mr. MESES HANIHARA, 
Japanese Ambassador. 


. 


The J apanese Ambassador to the Secretary of State 


JAPANESE EMBASSY, 
5 Washington, April 14, 1928. 
SIR: 

I have the honor to acknowledge the receipt of your note of today’s date, 
communicating to me your understanding of the veiws devéloped by the 
discussions which you have recently had with this Embassy in reference to 
the status of the Ishii-Lansing Exchange of Notes of November 2, 1917. 

J am happy. to be able to confirm to you, under instructions from my Gov- 
ernment, your understanding of the views thus developed, as set forth in the 
following terms: 

The discussions between the two Governments have disclosed an identity 

_ of view and, in the light of the understandings arrived at by the Washington 
Conference on the Limitation of Armament, the Japanese and American 
Governments are agreed to consider the Ishii-Lansing correspondence of 
November 2, 1917, as cancelled and of no further force or effect. 

Accept, Sir, the renewed assurances ot my highest consideration. 


M. BANAS 
Honorable CHARLES E. Hvers, 
Secretary of State. 


1 U. S, Treaty Series No. 667. 
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BRITISH MANDATE FOR THE CAMEROONS ! 


The Council of the League of Nations: 


Whereas, by Article 119 of the treaty of peace with Germany signed at 
Versailles on June 28, 1919, Germany renounced in favor of the Principal 
Allied and Associated Powers all her rights over her oversea, possessions, in- 
cluding therein the Cameroons; and 

Whereas the Principal Allied and Associated Powers agreed that the 
Governments of France and Great Britain should make a joint recommenda- 
tion to the League of Nations as to the future of the said territory; and 

Whereas the Governments of France and Great Britain have made a joint 
recommendation to the Council of the League of Nations that a mandate 
to administer in accordance with Article 22 of the Covenant of the League of 
Nations that part of the Cameroons lying to the west of the line agreed upon 
in the declaration of July 10, 1919, annexed hereto, referred to in Article 1, 
should be conferred upon His Britannic Majesty; and 

Whereas the Governments of France and Great Britain have proposed 
that the mandate should be formulated in the following terms; and 

Whereas His Britannic Majesty has agreed to accept the mandate in 
respect of the said territory, and has undertaken to exercise it on behalf of 
the League of Nations in accordance with the following provisions; 

Confirming the said mandate, defines its terms as follows: 


ARTICLE 1 


The territory for which a mandate is conferred upon His Britannic 
Majesty comprises that part of the Cameroons which lies to the west of the 
line laid down in the declaration signed on July 10, 1919, of which a copy is 
annexed hereto. 

This line may, however, be slightly modified by mutual agreement be- 
tween His Britannic Majesty’s Government and the Government of the 
French Republic where an examination of the localities shows that it is 
undesirable, either in the interests of the inhabitants or by reason of. any 
inaccuracies in the map, Moisel 1: 300,000, annexed to the declaration, to 
adhere strictly to the line laid down therein. 

The delimitation on the spot of this line shall be carried out in accordance 
with the provisions of the said declaration. 

The final report of the mixed commission shall give the exact description 
of the boundary line as traced on the spot; maps signed by the commis- 
sioners shall be annexed to the report. This report with its annexes shall be 
drawn up in triplicate: one of these shall be deposited in the archives of the 
League of Nations, one shall be kept by His Britannic Majesty’s Govern- 
ment, and one by the Government of the French Republic. 


1 League of Nations Official Journal, Aug, 1922, p. 869, 
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_ i ARTICLE 2 


The Mandatory shall be responsible for the peace, order and ‘good govern- 
- ment of the territory; and for the promotion to the utmost of the material 
and moral well-being and the social progress of its inhabitants. - 


ARTICLE 3 


The Mandatory shall not establish in the territory any military or naval 
bases, nor erect any fortifications, nor organize any native military force 
except for local police purposes and for the defence of-the territory. 


` ARTICLE 4 

The Mandatory: 

(1) shall provide for the eventual emancipation of all slaves, and ot as 
speedy an elimination of domestic and other slavery as social conditions will 

allow: . 

(2) shall suppress all forms of slave tais . 

(8) shall prohibit all forms of forced or’ compulsory labor, except for 
essential public works and services, and then only in return for adequate _ 
remuneration; 

(4) shall protect the natives from abuse and measures of fraud and force 

_ by the careful supervision of labor contracts and the recruiting of labor; 

(5) shall exercise a strict control over the brains in arms and ammunition 

and the sale of spirituous liquors. 


ARTICLE 5 


_ In the framing of laws relating to the holding or transfer of land, ahs 
Mandatory shall take into consideration native laws and customs, and shall 
respect the rights and safeguard the interests of the native population. 

No native land may be transferred, except between natives, without the 
previous consent of the public authorities, and no real rights over native _ 
land in favor of non-natives may be created except with the same consent. 

The Mandatory shall promulgate strict regulations against usury. 

» 


ARTICLE 6 


The Mandatory shall secure to all nationals of states members of the 
League of Nations the same rights as are enjoyed in the territory by his own 
nationals in respect of entry into and residence in the territory, the pro- 
tection afforded to their person and property, and acquisition of property, 
movable and immovable, and the exercise of their profession or trade, subject 
only to the requirements of public order, and on condition of compliance 
with the local law. 

Further, the Mandatory shall ensure to all nationals of states members of 
the League of Nations on the same footing as to his own nationals, freedom 
of transit and navigation, and complete economic, commercial and in- 
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dustrial equality; except that the Mandatory shall be free to organize 
essential public works and services on such terms and conditions as he thinks 
just. 

Concessions for the development.of the natural resources of the territory 
shall be granted by the Mandatory without distinction on grounds of 
nationality between the nationals of all states members of the League of 
Nations, but on such conditions as will maintain intact the authority of the 
local government. 

Concessions having the daada of a general monopoly shall not be 
granted. This provision does not affect the right of the Mandatory to 
create monopolies of. a purely fiscal character in the interest of the territory 
under mandate and in order te provide the territory with fiscal resources 
which seem best suited to the local requirements; or, in certain cases, to 
carry out the development of natural resources, either directly by the state 
or by a controlled agency, provided that there shall result therefrom no 
monopoly of the natural resources for the benefit of the Mandatory or his 
nationals, directly or indirectly, nor any preferential advantage which shall 
be inconsistent with the economic, commercial and industrial equality 
hereinbefore guaranteed. 

The rights conferred by this article extend equally to companies and 
associations organized in accordance with the law of any of the members of 
the League of Nations, subject only to the requirements of public order, 
and on condition of compliance with the local law. 


ARTICLE 7 


The Mandatory shall ensure in the territory complete freedom of con- 
science and the free exercise of all forms of worship which are consonant 
with public order and morality; missionaries who are nationals of states 
members of the League of Nations shall be free to enter the territory and to 
travel and reside therein, to acquire and possess property, to erect religious 
buildings and to open schools throughout the territory; it being understood, 
however, that the Mandatory shall have the right to exercise such control 
as may be necessary for the maintenance of public order and good govern- 
ment, and to take all measures required for such control. 


ARTICLE 8 
The Mandatory shall apply to the territory any general international 
conventions applicable to his contiguous territory. 
ARTICLE 9 


The Mandatory shall have full powers of administration and legislation in 
the area subject to the mandate. This area shall be administered in ac- 
cordance with the laws of the Mandatory as an integral part of his ney, 
and subject to the above provisions. 
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The Mandatory shall therefore be at liberty to apply his laws to the © 
territory under the mandate subject to the modifications required by local 
' - conditions, and to constitute the territory into a customs, fiscal: or ad-- 
ministrative union or federation with the adjacent territories under his 
sovereignty or control, provided always that the measures adopted to that 
end do not infringe the provisions of this mandate. 


ARTICLE 10 


The Mandatory shall make to the Council of the League of Nations an 
annual report to the satisfaction of the Council, containing full information 
concerning the measures taken to apply the provisions of this mandate. 


ARTICLE 11 


The consent of the Council of the League of Nations is required for any 
modification of the terms of this mandate. , 
ARTICLE 12 

The Mandatory agrees that, if any dispute whatever should arise between 
the Mandatory and another member of the League of Nations relating to. 
the interpretation or the application of the provisions of the mandate, such 
dispute, if, it cannot be settled by negotiation, shall be submitted to the . 
Permanent Court of International Justice provided for by Article 14 of the 
Covenant of the League of Nations. 

The present instrument shall be deposited in original in the archives of 
the League of Nations. Certified copies shall be forwarded by the Secretary- 
General of the League of Nations to all members of the League. f 

Done at London, the twentieth my of July one- thousand nine, Hundred 
and twenty-two. 


CAMEROONS—FRANCO-BRITISH DECLARATION 4 


The undersigned: 

Viscount Milner, Secretary of State for the Colonies of the British Empire. 

M. Henry Simon, Minister for the Colonies of the French Republic, have 
agreed to determine the frontier, separating the territories of the Cameroons, 
placed respectively under the authority of their governments, as it is traced 
on the map, Moisel 1: 300,000 annexed to the present declaration, and 
defined in the description in three articles also annexed hereto. 


(Signed) MILNER. ` 


: Henry Simon. 
London, July 10, 1919. 


1 League of Nations Oficial Journal, Aug. 1922, p. 872. 
2 The original 1: 300,000 map is attached to the signed declaration. 


142 ` THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


DESCRIPTION OF THE FRANCO-BritisH FRONTIER, MARKED ON MOoIsEL’s 
Map or THE CAMEROONS, Scare 1: 300,000 


ARTICLE 1 


The frontier will start from the meeting point of the three old British, 
French and German frontiers situated in Lake Chad in latitude 13° 05’ N. 
and in approximately longitude 14° 05’ E. of Greenwich. 

Thence the frontier will be determined as follows: 

(1) A straight line to the mouth of the Ebeji; 

(2) Thence the course of the River Ebeji, which upstream is named the 
Lewejil, Labejed, Ngalarem, Lebeit and Ngada respectively, to the con- 
fluence of the Rivers Kalia and Lebaiit; 

(8) Thence the course of the River Kalia, or Ame, to its confluence with 
the River Dorma, or Kutelaha; 

(4) Thence the course of the latter, which upstream is named the Am- 
jumba, the village of Woma and its outskirts remaining to France; 

(5) From the point where the River Amjumba loses itself in a swamp, 
the boundary will follow the medium line of this swamp so as to rejoin the 
watercourse, which appears to be the continuation of the Amjumba and 
which upstream is named Serahadja, Golnwa and Mudukwa, respectively, 
the village of Uagisa remaining to Great Britain; 

(6) Thence this watercourse to its confluence with the River Gatagule; 

(7) Thence a line south-westwards to the watershed between the basin of 
the Yedseram on the west and the basins of the Mudukwa and of the Benue 
on the east; thence this watershed to Mount Mulikia; 

(8) Thence a line to the source of the Tsikakiri to be fixed on the ground 
so as to leave the village of Dumo to France; 

(9) Thence the course of the Tsikakiri to its confluence with the Mao 
Tiel near the group of villages of Luga; 

(10) Thence the course of the Mao Tiel to its confluence with the River 
Benue; 

(11) Thence the course of the Benue upstream to its confluence with the 
Faro; 

(12) Thence the course of the Faro to the mouth of its arm, the Mao 
Hesso, situated about 4 kilom. south of Chikito; 

(13) Thence the course of the Mao Hesso to none pillar No. 6 on the 
old British-German frontier; ` 

(14) Thence a straight line to the old boundary pillar No. 7; and thence 
a straight line to the old boundary pillar No. 8; 

(15) Thence a line south-westwards reaching the watershed between 
- the Benue on the north-west and the Faro on the south-east, which it follows 
to a point on the Hossere Banglang, about 1 kilom. south of the source of 
- the Mao Kordo; pr 
(16) Thence a line to the confluence of the Mao Ngonga and the Mao 
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Deo, to be fixed on the ground, so as to leave to France the “nee of Laro 
as well as the road from Bare to Fort Lamy; 

(17) Thence the course of the Mao Deo to its confluence with the Tiba; - 

(18) Thence the course of the Tiba, which is named upstream Tibsat and 
Tussa respectively, to its confluence, with a watercourse flowing from the 
west and situated about 12 kilom. south-west to Kontscha; 

(19) Thence a line running generally south-west to reach the summit of 
the Dutschi-Djombi; 

(20) Thence the watershed between the basins of the Taraba on the west 
and the Mao Deo on the east to a point on the Tchape Hills, about 2 kilom. 
north-west of the Tchape Pass (point 1541); 

(21) Thence a line to the Gorulde Hills, so as to leave the road from Bare 
to Fort Lamy about 2 kilom. to the east; 

(22) Thence successively the watershed between the Gamgam and the 
Jim, the main watershed between the basins of the Benue and the Sanaga, 
and the watershed between the Kokumbahun and the Ardo (Ntuli) to 
Hossere Jadji; 

(23) Thence a line to reach the source of the River Mafu; 

(24) Thence the River Mafu to its confluence with the River Mabe; 

(25) Thence the River Mabe, or Nsang, upstream to its junction with 
the tribal boundary between Bansso and Bamum; 

(26) Thence a line to the confluence of the Rivers Mpand and Nun, to be 
fixed on the ground, so as to leave the country of Bansso to Great Britain 
and that of Bamum to France; 

(27) Thence the River Nun to its confluence with the River Tantam; 

(28) Thence the River Tantam and its affluent, which is fed by the River 
Sefu; 

(29) Thence the River Sefu to its source; 

(80) Thence a line south-westwards, crossing the Kupti, to reach near its 
source east of point 1300 the unnamed watercourse which flows into the 
Northern Mifi below Bali-Bagam; 

(31) Thence this watercourse to its ‘confluence with the Northern Mifi, 
leaving to France the village of Gascho, belonging to the small country of 
Bamenjam; 

(82) Thence the Northern Mifi upstream to its confluence with the River 
* Mogo, or Dosi; 

(33) Thence the River Mogo to its source; 

(84) Thence a line south-westwards to the crest of the Bambuto Moun- 
tains and thence following the watershed between the basins of the Cross 
River and Mungo on the west and the Sanaga and Wuri on the east to 
Mount Kupe; 

(35) Thence a line to the source of the River Bubu; 

(86) Thence the River Bubu, which appears from the German map to 
lose itself and reappear as the Ediminjo, which the frontier will follow to its 
confluence with the Mungo; 
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(37) Thence the course of the Mungo to the point in its mouth where it 
meets the parallel of latitude 4° 2’ 30” north; 

(88) Thence this parallel of latitude westwards so as to reach the coast 
south of Tauben I.; 

(39) Thence a line following the coast, passing south of Reiher I., to 
Mokola Creek, thus leaving Mowe Lake to Great Britain; 

(40) Thence a line following the eastern banks of the Mokola, Mbakwele, 
Njubanan-Jau and Matumal Creeks, and cutting the mouths of the Mbossa- 
Bombe, Mikanje, Tende, Victoria and other unnamed creeks to the junction 
of the Matumal and Victoria Creeks; 

(41) Thence a line running 35° west of true south to the Atlantic Ocean. 


ARTICLE 2 


(1) It is understood that at the time of the local delimitation of the 
frontier, where the natural features to be followed are not indicated in the 
above description, the commissioners of the two governments will, as far 
as possible, but without changing the attribution of the villages named in 
Article 1, lay down the frontier in accordance with natural features (rivers, 
hills, or watersheds). 

The boundary commissioners shall be authorized to make such minor 
modifications of the frontier line as may appear to them necessary in order 
to avoid separating villages from their agricultural lands. Such deviations 
shall be clearly marked on special maps and submitted for the approval of 
the two governments. Pending such approval, the deviations shall be 
provisionally recognized and respected. 

(2) As regards the roads mentioned in Article 1, only those which are 
shown upon the annexed map? shall be taken into consideration in the 
delimitation of the frontier. 

(3) Where the frontier follows a waterway, the median line of the water- 
way shall be the boundary. 

(4) It is understood that if the inhabitants living near the frontier should, 
within a period of six months from the completion of the local delimitation, 
express the intention to settle in the regions placed under French authority, 
or, inversely, in the regions placed under British authority, no obstacle will 
be placed in the way of their so doing, and they shall be granted the necessary 
time to gather in standing crops, and generally to remove all the property 
of which they are the legitimate owners. 


ARTICLE 3 


(1) The map to which reference is made in the description of the frontier 
is Moisel’s map of the Cameroons on the scale 1: 300,000. The following 
sheets of this map have been used: 


3 Annexed only to the original declaration. 
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Sheet A 4. Chad; dated December 1, 1912. 
Sheet B4. Kussori; dated August 1, 1912. 
Sheet B3. Dikoa; dated January 1, 1913. 
Sheet C3. Mubi; dated December 15, 1912. 
Sheet D3. Garua; dated May 15, 1912. 
Sheet E3. Ngaundere; dated October 15, 1912. 
_ Sheet E2. Banjo; dated January 1, 1913. 
Sheet F2. Fumban; dated May 1, 1913. 
Sheet F 1. Ossidinge; dated January 1, 1912. 
Sheet G1. Buea; dated August 1, 1911. 
(2) A map of the Cameroons: scale 1: 2,000,000, is attached to illustrate 
the description of the above frontier.‘ 


FRENCH MANDATE FOR THE CAMEROONS ! 


The Council of the League of Nations: 


Whereas, by Article 119 of the treaty of peace with Germany signed at 
Versailles on June 28, 1919, Germany renounced in favor of the Principal - 
Allied and Associated Powers all her rights over her oversea possessions, 
_ including therein the Cameroons; and 

Whereas the Principal Allied and Associated Powers agreed that the 
Governments of France and Great Britain should make a joint recommenda- 
tion to the League of Nations as to the future of the said territory; and 
~ Whereas the Governments of France and Great Britain have made a 
joint recommendation to the Council of the League of Nations that a. man- 
date to administer, in accordance with Article 22 of the Covenant of the 
League of Nations, that part of the Cameroons lying to the east of the line 
agreed upon in the declaration of July 10, 1919, of which mention is made in 
Article 1 below, should be conferred upon the French Republic; and 

Whereas the Governments of France and Great Britain have proposed 
that the mandate should be formulated in the following terms; and 

Whereas the French Republic has agreed to accept the mandate in re- 
spect of the said territory, and has undertaken to exercise it on behalf of the 
League of Nations; 

Confirming the said mandate, defines its terms as follows: 


ARTICLE 1 


_ The territory for which a mandate is conferred upon France comprises . 
that part of the Cameroons which lies to the east of the line laid down in ` 
the declaration signed on July 10, 1919, of which copy is annexed hereto. 

This line may, however, be slightly modified by mutual agreement be- 
tween His Britannic Majesty’s Government and the Government of the 


4 Anmexed only to the original declaration. 
1 League of Nations Official Journal, Aug. 1922, p. 874. 
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French Republic where an examination of the localities shows that it is 
undesirable, either in the interests of the inhabitants or by reason of any 
inaccuracies in the map Moisel 1: 300,000, annexed to the declaration, to 
adhere strictly to the line laid down therein. 

The delimitation on the spot of this line shall be carried out in accordance 
with the provisions of the said declaration. 

The final report of the mixed commission shall give the exact description 
of the boundary line as traced on the spot; maps signed by the commis- 
sioners shall be annexed to the report. This report with it annexes shall be 
drawn up in triplicate; one of these shall be deposited in the archives of 
the League of Nations, one shall be kept by the Government of the Republic 
and one by His Britannic Majesty’s Government. 


& 


ARTICLE 2 


The Mandatory shall be responsible for the peace, order and good govern- 
ment of the terr itory and for the promotion to the utmost of the material 
and moral well-being and the social progress of its inhabitants. 


ARTICLE 3 


The Mandatory shall not establish in the territory any military or naval 
bases, nor erect any fortifications, nor organize any native military force 
except for local police purposes and for the defence of the territory. 

It is understood, however, that the troops thus raised may, in the event 
of general war, be utilized to repel an attack or for defence of the territory 
outside that subject to the mandate. 


ARTICLE 4 


‘The Mandatory: 

(1) shall provide for the eventual emancipation of all slaves, and for as 
speedy an elimination of domestic and other slavery as social conditions will 
allow; 

(2) shall suppress all forms of slave trade; 

(8) shall prohibit all forms of forced or compulsory labor, except for 
essential public works and services, and then ony in return for adequate 
hoes aad ca 

i», (4) shall protect the natives from abuse and 1 measures of fraud and force 
by the careful supervision of labor contracts and the recruiting of labor; 

(5) shall exercise a strict control over the traffic in arms and ammunition 
and the sale of spirituous liquors. 


“ARTICLE 5 


In the framing of laws relating to the holding or transference of land, the 
Mandatory shall take into consideration native laws and customs, and shall 
respect the rights and safeguard the interests of the native population. 


` 
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No native land may be transferred, except between natives, without the 
previous consent of the publie authorities, and no real rights over native 
land in favor of non-natives may be created except with the same consent. 

The Mandatory shall promulgate strict regulations against usury. 


ARTICLE 6 


The Mandatory shall secure to all nationals of states members of the 
League of Nations the same rights as are enjoyed in the territory by his 
“own nationals in respect of entry into and residence in the territory, the 
protection afforded to their person and property, movable and immovable, 
and the exercise of their profession or trade, subject only to the requirements 
-of public order, and on condition of compliance with the local law. 

Further, the Mandatory shall ensure to all nationals of states members of 
the League of Nations, on the same footing as his own nationals, freedom 
of transit and navigation, and complete economic, commercial and industrial 
equality; provided that the Mandatory shall be free to organize essential 
public works and services on such terms and conditions as he thinks just. 

Concessions for the development of the natural resources of the territory 
shall be granted by the Mandatory without distinction on grounds of nation- 
ality between the nationals of all states members of the League of Nations, 
but on such conditions as will maintain intact the authority of the local 
government. ' ; 

Concessions having the character of a general monopoly shall not be 
granted. This provision does not affect the right of the Mandatory to 
create monoplies of a purely fiscal character in the interest of the territory 
under mandate and in order to provide the territory with fiscal resources 
which seem best suited to the local requirements; or, in certain cases, to 
carry out the development of natural resources, either directly by the state 
or by a controlled agency, provided that there shall result therefrom no 
monopoly of the natural resources for the benefit of the Mandatory or his 

-nationals, directly or indirectly, nor any preferential advantage which shall 
be inconsistent with the economic, commercial and industrial equality here- 
inbefore guaranteed. 

The rights conferred by this article extend equally to companies and 
associations organized in accordance with the law of any of the members of 
the League of Nations, subject only to the requirements of public order, and 
on condition of compliance with the local law. 


ARTICLE 7 


The Mandatory shall ensure in the territory complete freedom of con- 
seience and the free exercise of all forms of worship which are consonant 
with public order and morality; missionaries who are nationals of states 
members of the League of Nations shall be free to enter the territory and to 
travel and reside therein, to acquire and possess property, to erect religious 


` 
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buildings and to open schools throughout the territory; it being understood, 
however, that the Mandatory shall have the right to exercise such control 
as may be necessary for the maintenance of public order and good govern- 
ment, and to take all measures required for such control. 


ARTICLE 8 


The Mandatory shall apply to the territory any general international 
“conventions applicable to his contiguous territory. 


ARTICLE 9 


The Mandatory shall have full powers of administration and legislation 
in the area subject to the mandate. This area shall be administered in 
accordance with the laws of the Mandatory as an integral part of his. 
territory and subject to the above provisions. 

The Mandatory shall therefore be at liberty to apply his laws to the 
territory subject to the mandate, with such modifications as may be re- 
quired by local conditions, and to constitute the territory into a customs, 
fiscal or administrative union or federation with the adjacent territories 
under his sovereignty or control; provided always that the measures adopted 
to that end do not infringe the provisions of this mandate. 


ARTICLE 10 


The Mandatory shall make to the Council of the League of Nations an 
annual report to the satisfaction of the Council. This report shall contain 
full information concerning the measures taken to apply the provisions of 
this mandate.’ 

ARTICLE 11 


The consent of the Council of the League of Nations is required for any 
‘modification of the terms of the present mandate. 


ARTICLE 12 


The Mandatory agrees that, if any dispute whatever should arise between 
the Mandatory and another member of the League of Nations relating to 
the interpretation or the application of the provisions of the mandate, such 
dispute, if it cannot be settled by negotiation, shall be submitted to the 
Permanent Court of International Justice provided for by Article 14 of the 
Covenant of the League of Nations. 

The present instrument shall be deposited in original in the archives of 
the League of Nations. Certified copies shall be forwarded by the Secre- 
tary-General of the League of Nations to all members of the League. 

Done at London, the twentieth day of July one thousand nine hundred 
and twenty-two. 
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BELGIAN MANDATE FOR EAST AFRICA! 
The Council of the League of Nations: 


Whereas, by Article 119 of the treaty of peace with Germany signed at 
Versailles on June 28, 1919, Germany renounced in favor of the Principal’ 
Allied and Associated Powers all her rights over her oversea possessions, 
including therein German East Africa; and 

Whereas the Principal Allied and Associated Powers agreed that, in ac- 
cordance with Article 22, Part I (Covenant of the League of Nations), of 
the said treaty, a mandate should be conferred upon His Majesty the King 
of the Belgians to administer part of the former colony of German East 
Africa, and have proposed that the mandate should be formulated in the 
following terms; and 

Whereas His Majesty the King of the Belgians has agreed to accept the 
mandate in respect of the said territory, and has undertaken to exercise it 
on behalf of the League of Nations in accordance with the following provis- 
ions; and i 

Whereas by the aforementioned Article 22, paragraph 8, it is provided 
that the degree of authority, control or administration to be exercised by 
the Mandatory, not having been previously agreed upon by the members of 
the League, shall be explicitly defined by the Council of the League of 
Nations; 

Confirming the said mandate, defines its terms as follows: 


ARTICLE 1 


The territory over which a mandate is conferred upon His Majesty the 
King of the Belgians (hereinafter called the Mandatory) comprises that 
part of the territory of the former colony of German East Africa situated to 
the west of the following line: 

From the point where the frontier between the Uganda Protectorate and 
German East Africa cuts the River Mavumba, a straight line in a south- 
easterly direction to point 1640, about 15 kilometres south-south-west of 
Mount Gabiro; 

Thence a straight line in a southerly direction to the north shore of Lake 
Mohazi, where it terminates at the confluence of a river situated about 
24 kilometres west of the confluence of the River Msilala; 

If the trace of the railway on the west of the River Kagera between 
Bugufi and Uganda approaches within 16 kilometres of the line defined 
above, the boundary will be carried to the west, following a minimum 
distance of 16 kilometres from the trace, without, however, passing to the 
west of the straight line joining the terminal point on Lake Mohazi and the 
top of Mount Kivisa (point 2100), situated on the Uganda-German East 


1 League of Nations Official Journal, Aug. 1922, p. 862. 
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Africa frontier about 5 kilometres south-west, of the point ikee the River 
Mavumba cuts this frontier; 

Thence a line south-eastwards to meet the southern shore of Lake Mo- 
hazi; 

Thence the watershed between the Taruka and the Mkarange rivers and 
continuing southwards to the north-eastern end of Lake Mugesera; 

Thence the median line of this lake and continuing southwards across 
Lake Ssake to meet the Kagera; 

Thence the course of the Kagera downstream to meet the western Bounds. 
ary of Bugufi; 

‘Thence this boundary to its junction with the eastern boundary of Urundi; 

Thence the eastern and southern boundary of Urundi to Lake Tanganyika. 

The frontier described above is shown on the attached British 1: 1,000,000 - 
map G.S.G.S. 29322 The boundaries of Bugufi and Urundi are drawn as 
shown in the Deutscher Kolonialatlas (Dietrich-Reimer), scale 1: 1,000,000 ` 
dated 1906. 

ARTICLE 2 


A boundary commission shall be ‘appointed by His Majesty the King of - 


- the Belgians and His Britannic Majesty to trace on the spot the line de- 


A 


scribed in Article 1 above. 

In case any dispute should arise in ‘connection with the work of these 
commissioners, the question shall be referred to the Council of the League 
of Nations, whose decision shall be final. i 

The final report by the boundary commission shall give the precise 
description of this boundary as actually demarcated on the ground; the- 
necessary maps shall be annexed thereto and signed by the commissioners. 
The report, with its annexes, shall be made in triplicate; one copy shall be 
deposited in the archives of the League of Nations, one shall be kept by the 
Government of His Majesty the King of the Belgians and one by the 
Government of His Britannic Majesty. 


Articiz 3 
The Nenana shall be responsible for the peace, order and good govern- 
ment of the territory, and shall undertake to promote to the utmost the 
material and moral well-being and the social progress of its ‘inhabitants. 2 
f : ÅRTICLE 4 ` ' 
The Mandatory shall not establish any military: or naval bases, nor erect 


` any fortifications, nor organize any native military force in the territory 


except for local police purposes and for the defence of the territory. 


„ARTICLE 5 
The Mandatory: ; 
-(1) shall provide for the- eventual emancipation of all slaves, and for as 


. 2 Map not reproduced. 
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speedy an diminstion òf domestic and other slavery as as social conditions will 
allow; 

(2) shall suppress all forms of dave trade; 

(8) shall prohibit all’ forms of forced or compulsory labor, except ‘for 
public works and ‘essential services, and then only in return for adequate 
remuneration; 

(4) “shall ‘protect the natives from abuse and measures of fraud and force 
by the careful supervision. of labor contracts and the recruiting of labor; 

(5) shall exercise a strict control over the traffic in arms fend ammunition . 
and the sale of spirituous liquors. 


ÀRTICLE 6 | . 

In the framing of laws relating to the holding or transfer of land; the 
Mandatory shall take into consideration native laws and customs, and shall 
respect the rights and safequard the interests of the native population. 

No native land may be transferred, except between natives, without the 
previous consent of the public authorities. No real rights over native land 
in favor of non-natives may be created except with the same consent. 

The Mandatory will promulgate strict regulations against usury. . 


ARTICLE 7 


The Mandatory shall secure to all nationals of states members of the 
League of Nations the same rights as are enjoyed by his own nationals in 
respect to entry into and residence in the territory, the protection afforded 
to their person and property, the acquisition of property, movable and im- 
movable, and the exercise of their profession or trade, subject only to- the 
requirements of public order, and on condition of compliance with the local 
law. 

Further, the Mandatory shall ensure to all nationals of states members of 
the League of Nations, on the same footing as to his own nationals, freedom 
of transit and navigation, and complete economic, commercial and in- 
dustrial equality; provided that the Mandatory shall be free to organize 
public works and essential services on such terms and conditions as he thinks 
just. . ~ 

Conton for the development of the natural resources of the territory 
shall be -granted by the Mandatory without distinction on grounds of 
nationality between the nationals of all states members of the League of 
Nations, but on such, conditions as will maintain intact the authority of the 
local government. 

Concessions having the character of a general monopoly shall not be ` 
granted. This. provision does not affect the right of the Mandatory to 
create monopolies of a purely fiscal character in the interest of the territory 
under mandate, and in order to provide the territory with fiscal resources 
which seem best suited to the local requirements; or, in certain cases, to 


A 
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- carry out the development of natural resources, either directly by the state 
or by a controlled agency, provided that there shall result therefrom no 
monopoly of the natural resources for the benefit of the Mandatory or his 
nationals, directly or indirectly, nor any preferential advantage which shall 
be inconsistent with the economic, commercial and industrial equality 
hereinbefore guaranteed. 

The rights conferred by this article extend equally to companies and 
associations organized in accordance with the law of any of the members of 
the League of Nations, subject only to the requirements of public order, and 
on condition of compliance with the local law. 


ÅRTICLE 8 


The Mandatory shall ensure in the territory complete freedom of con- 
science and the free exercise of all forms of worship which are consonant with 
public order and morality; missionaries who are nationals of states members 
of the League of Nations shall be free to enter the territory and to travel 
and reside therein, to acquire and possess property, to erect religious build- 
ings and to open schools throughout the territory; it being understood, 
however, that the Mandatory shall have the right to exercise such control 
as may be necessary for the maintenance of public order and good govern- 
ment, and to take all measures required for such control. 


ARTICLE 9 


The Mandatory shall apply to the territory any general international 
conventions applicable to contiguous territories. 


ARTICLE 10 


The Mandatory shall have full powers of administration and legislation 
in the area subject to the mandate: this area shall be administered in ac- 
cordance with the laws of the Mandatory as an integral part of his territory 
and subject to the preceding provisions. 

The Mandatory shall therefore be at liberty to apply his laws to the ter- 
ritory under the mandate subject to the modifications required by local 
conditions, and to constitute the territory into a customs, fiscal or adminis- 
trative union or federation with the adjacent possessions under his own 
sovereignty or control; provided always that the measures adopted to that 
end do not infringe the provisions of this mandate. 


ARTICLE 11 


The Mandatory shall make to the Council of the League of Nations an 
annual report to the satisfaction of the Council. This report shall contain 
full information concerning the measures taken to apply the provisions of 
the present mandate. 
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ARTICLE 12 


The consent of the Counéil of the League of Nations is required for any 
modification of the terms of this mandate. 


ARTICLE 13 


The Mandatory agrees that, if any dispute whatever should arise between 
the Mandatory and another Member of the League of Nations relating to the 
interpretation or the application of the provisions of the mandate, such 
dispute, if it cannot be settled by negotiation, shall be submitted to the 
Permanent Court of International Justice provided for by Article 14 of the 
Covenant of the League of Nations. 

The present instrument shall be deposited i in original in the ae of the 
League of Nations, Certified copies shall be forwarded by the Secretary- 
General of the League of Nations to all members of the League. 

Done at London the twentieth day of July one thousand nine hundred and 
twenty-two. 


BRITISH MANDATE FOR EAST AFRICA ! 
The Council of the League of Nations: 


Whereas, by Article 119 of the Treaty of Peace with Germany signed at 
Versailles on June 28, 1919, Germany renounced in favor of the- Principal 
Allied and Associated Powers all her rights over her oversea possessions, 
including therein German East Africa; and 

Whereas, in accordance with the treaty of June 11, 1891, between Her 
Britannic Majesty and His Majesty the King of Portugal, the River Rovuma 
is recognized as forming the northern boundary of the Portuguese posses- 
sions in East Africa from its mouth up to the confluence of the River M’Sinje; , 
and 

Whereas the Principal Allied and Associated Powers agreed that, in ac- 
cordance with Article 22, Part I (Covenant of the League of Nations), of the 
said treaty, a mandate should be conferred upon His Britannic Majesty to 
administer part of the former colony of German East Africa, and have pro- 
posed that the mandate should be formulated in the following terms; and 

Whereas His Britannic Majesty has agreed to accept the mandate in 
respect of the said territory, and has undertaken to exercise it on behalf of 

‘the League of Nations in accordance with the following provisions; and ; 

Whereas by the aforementioned Article 22, paragraph 8, it is provided 
that the degree of authority, control or administration to be exercised by 
the Mandatory, not having been previously agreed upon by the members of 
the League, shall be explicitly defined by the Council of the League of 
Nations; 

Confirming the said mandate, defines its terms as follows: 


1 League of Nations Official Journal, Aug. 1922, p. 865. 
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ARTICLE 1 


The territory over which a mandate is conferred upon His Britannie 
Majesty (hereinafter called the Mandatory) comprises that part of the 
territory of the former colony of German East Africa situated to the east of 
the following line: 

From the point where the frontier between the Uganda Protectorate and 
German East Africa cuts the River Mavumba, a straight line in a south- 
easterly direction to point 1640, about 15 kilometres south-south-west of 
Mount Gabiro; : 

Thence a enh line in a southerly direction to the north shore of Lake 
‘Mohazi, where it terminates at the confluence of a river situated about 24 
kilometres west of the confluence of the River Msilala; > 
_ IE the trace of the railway on the west of the River Kagera between 

Bugufi and Uganda approaches within 16 kilometres of the line defined 
above, the boundary will be carried to the west, following a minimum dis- 
tance of 16 kilometres from the trace, without, however, passing to the west 
of the straight line joining the terminal point of Lake Mohazi and the top of 
Mount Kivisa, point 2100, situated on the Uganda-German East Africa 
frontier about 5 kilometres south-west of the point aa the River Mav- 
umba cuts this frontier; 
- , Thence a line south-eastwards ‘to sheet the B S shore of Lake 
. Mohazi; 

*- ‘Thence the. watershed between the Taruka and the Mkarange and con- 
tinuing southwards to the north-eastern end of Lake Mugesera; f 

Thence the median line of this lake. and continuing southwards across 
Lake Ssake to meet the Kagera; - j 
i Thenċe the course of the Kagera downstream to meet the western 
- boundary of. Bugufi; 

: Thence this boundary to its junction with: the eastern boundary of 


. Urundi; i : 


` Thence the eastern and southern boundary of Urundi to take Tanganyika. 


The line described above is shown on the attached British 1: 1 ,000,000 © ~ 


‘map, G.3.G.S. 2932, sheet Ruanda and Urundi. The boundaries of ` 
Bugufi and Urundi are drawn as shown in the Deutscher Kolonialatlas > 
renee , scale 1: 1,000,000 dated 1906. 7 


ARTICLE 2 


Boundary commissioners shall be appointed by His Britannic Majesty 
and His Majesty the Kihg of the Belgians to trace on the spot the line 
described in Article 1 above. 

In case any dispute should arise in connection with the work of these 
commissioners, the question shall be referred to the Council of the League of - 
Nations, whose decision shall be final. 


2 Map not reproduced. 
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The final report by the boundary commission shall give the precise de-- 

g scription. of this boundary ‘as actually demarcated on the ground; the neces- 

. sary maps shall be annexed thereto and signed by the commissioners. The 
report, with its annexes, shall bé made in triplicate; one copy shall be 
deposited in the archives of the League of Nations, one shall be kept by the 
Government of His Majesty the King of the Belgians and one by the URN: 
ment of His Britannic Majesty. 


ARTICLE 3 


The Mandatory shall be responsible for the peace, order and good govern- 
- ment of the territory, and shall undertake to promote to the utmost the 
material and moral well-being and the social progress of its inhabitants. 
The Mandatory shall have full powers of legislation and administration. 


“ ARTICLE 4 


The Mandatory shall not establish any military or naval bases, nor erect 
any fortifications, nor organize any native military force in the territory 
, except for beat police purposes and for the defence of the territory. 


- ARTICLE 5 

The Mandatory: . 
(1) shall provide for the eventual emancipation of all slaves and for as 
- speedy an elimination of domestic and other slavery as social conditions 
will allow; 

(2) shall suppress all forms of slave trade; 

(3)-shall prohibit all forms of forced or compulsory. labor, except for 
_ essential public works and services, and then only in return for adequate 
remuneration; 

(4) shall protect the natives from ais and measures of fraud and force 
by the careful supervision of labor contracts and the recruiting of labor; 

(5) shall exercise a strict control over the traffic in arms and ammunition 
and the sale of apiritoug liquors. 


ARTICLE 6 


. 


In the framing of laws relating to the holding or transfer of land, the 
Mandatory shall take into consideration native laws and customs, and shall 
respect: the rights and safeguard the interests of the native population. 

. No native land may be transferred, except between natives, without the 
previous consent of the public authorities, and no real rights over native 
land in favor of non-natives may be created except with the same consent. 

The Mandatory will promulgate strict regulations against usury. 


-~ ARTICLE 7 


The Mandatory shall secure to all nationals of states members of the 
League of Nations the same rights as are enjoyed in the territory by his own ~ 
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nationals in respect of entry into and residence in the territory, the pro- 
tection afforded to their person and property, the acquisition of property, 
movable and immovable, and the exercise of their profession or trade, sub- 

_ject only to the requirements of public order, and on condition vt compliance 

- with the local law. 

Further, the Mandatory shall ensure to all nationals of states sent of 
the League of Nations, on the same footing as to his own nationals, freedom ` 
of transit snd navigation, and complete economic, commercial and industrial 
equality; provided that the Mandatory shall be free to organize essential 
public works and services on such terms and conditions as he thinks just. 

* Concessions for the: development of the natural resources of the territory 
shall be granted by the Mandatory without distinction on grounds of 
nationality between the nationals of all states members of the League of - 
Nations, but on such conditions as will maintain intact the authority of the- 
local government. 

Concessions having the character of a general monopoly shall: not be 
granted. This provision does not affect the right of the Mandatory to 
create monopolies of a purely fiscal character in the interest of the territory ` 
under mandate; and in order to provide the territory with fiscal resources 
which-seem best suited to the local requirements; or, in certain cases, to - 


carry out the development of natural resources either directly by the state or .. ~ 


by a controlled agency, provided that there shall result therefrom no 
monopoly of the natural resources for the benefit of the Mandatory or his 
nationals, directly or indirectly, nor. any preferential advantage which shall 
be inconsistent with the econòmic, commercial and industrial equality 
hereinbefore guaranteed. 

The rights conferred by this article extend equally to companies and 
associations organized in accordance with the law of any of the members of 
the League of Nations, subject only to the requirements of public order, 
and on condition of compliance with the local law. 


ARTICLE 8 
"The Mandatos shall ensure in the territory complete freedom of con- 
science and the free exercise of all forms of worship which are consonant with 
_ public order and morality ; missionaries who are nationals of states members _ 
of the League of Nations shall be free to enter the territory and to travel and 
reside therein, to acquire and possess property, to erect religious buildings 
and to open schools throughout the territory; it being understood, however, 
that the Mandatory shall have the right to-exercise such control as may be 
necessary for the maintenance of public order and good government, and to 

take all measures required for such control. 


ARTICLE 9 


` The Mandatory shall apply to the territory any pee international 
conventions already existing, or which may be concluded hereafter, with - 
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the approval of the League of Nations, respecting the slave age the traffic 
in arms and ammunition, the liquor traffic, and the traffic in drugs, or re- 
lating to commercial equality, freedom of transit and navigation, aerial 
navigation, railways, postal, telegraphic, and wireless communication, and 
industrial, literary and artistic property. 
The Mandatory shall cooperate in the execution of any common ee 
adopted by the League of Nations for preventing and combating disease, 
including diseases of plants and animals. 


ARTICLE 10 


‘The Mandatory shall be authorized to constitute the territory into a. 
customs fiscal and administrative union of federation with the adjacent 
territories under his own sovereignty or control; provided always that the. 

- measures adopted to that end do not infringe the provisions of this mandate. 


ARTICLE 11 


The Mandatory shall make to the Council of the League of Nations an 
annual report. to the satisfaction of the Council, containing full information 
concerning the measures taken to apply the provisions of this mandate. . 

A copy of all laws and regulations made in the.course of the year and 
affecting property, commerce, navigation or the moral‘and material well- 
being of the natives shall be annexed to this report. . 


ARTICLE 12 


The consent of the Council of the League of Nations is Sedi for any 
modification of the terms of this mandate. ' 


` ÅRTICLE 13 


_ The Mandatory agrees that if any dispute whatever should arise between 
the Mandatory and another member of the League of Nations relating to 
the interpretation or the application of the provisions of the mandate, such 
dispute, if it cannot be settled by negotiation, shall be submitted to the 
Permanent Court of. International Justice provided for by Article 14 of the 
Covenant of the League of Nations. : ; 

States members of the. League of Nations may likewise bring any claims 
on behalf of their nationals for infractions of their rights under this mandate 
before the said Court for decision. 

The present instrument shall be deposited in original in the archives of 

. the League of Nations. . Certified copies shall be forwarded by the Secretary- `- 
General of the League of Nations to all members of the League. 

Done at London, the twentieth day of July one thousand nine hundred 

and twenty-two. 
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MANDATE FOR THE GERMAN POSSESSIONS IN THE PACIFIC OCEAN SITUATED 
SOUTH OF THE EQUATOR, OTHER THAN GERMAN SAMOA AND NAURU! 


The Council of the League of Nations: 

Whereas, by Article 119 of the treaty of peace with Germany signed at 
Versailles on June 28, 1919, Germany renounced in favor of the Principal 
Allied and Associated Powers all her rights over her oversea possessions, 
including therein German New Guinea and the groups of islands in the 
Pacific Ocean lying south of the Equator other than German Samoa and 
Nauru; and 

Whereas the Principal Allied and Associated Powers agreed that in ac- 
cordance with Article 22, Part I (Covenant of the League of Nations) of the 
said treaty, a mandate should be conferred upon His Britannic Majesty to 
be exercised on his behalf by the Government of the Commonwealth of 
Australia to administer New Guinea and the said islands, and have proposed 
that the mandate should be formulated in the following terms; and 

Whereas His Britannic Majesty, for and on behalf of the Government of 
the Commonwealth of Australia, has agreed to accept the mandate in re- 
spect of the said territory and has undertaken to exercise it on behalf of the 
League of Nations in accordance with the following provisions; and 

Whereas, by the aforementioned Article 22, paragraph 8, it is provided 
that the degree of authority, control or administration to be exercised by 
the Mandatory not having been previously agreed upon by the members of 
the League, shall be explicitly defined by the Council of the League of 
Nations; 

Confirming the said mandate, defines its terms as follows: 


ARTICLE 1 


The territory over which a mandate is conferred upon His Britannic 
Majesty for and on behalf of the Government of the Commonwealth of 
Australia (hereinafter called the Mandatory) comprises the former German 
colony of New Guinea and the former German islands situated in the Pa- 
cific Ocean and lying south of the Equator, other than the islands of the 
Samoan group and the island of Nauru. 


ARTICLE 2 

The Mandatory shall have full power of administration and legislation. 
over the territory subject to the present mandate as an integral portion of 
the Commonwealth of Australia, and may apply the laws of the Common- 
wealth of Australia to the territory, subject to such local modifications as 
circumstances may require. 

The Mandatory shall promote to the utmost the material and moral well- 
being and the social progress of the inhabitants of the territory subject to 
the present mandate. l 


1 League of Nations Oficial Journal, Jan.-Feb. 1921, p. 85. 
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ARTICLE 3 


* The Mandatory shall see that the slave trade is prohibited, and that no 
forced labor is permitted, except for essential public works and services, and 
then only for adequate remuneration. 

The Mandatory shall also see that the traffic in arms and ammunition is 
controlled in accordance with principles analogous to those laid down in 
the convention relating to the control of the arms traffic, signed on Septem- 
ber 10, 1919, or in any convention amending the same. 

The supply of intoxicating spirits and beverages to the natives shall be 
prohibited. 

ARTICLE 4 

The military training of the natives, otherwise than for purposes of in- 
ternal police and the local defence of the territory, shall be prohibited. 
Furthermore, no military or naval bases shall be established or fortifications 
erected in the territory. 

ARTICLE 5 


Subject to the provisions of any local law for the maintenance of public 
order and public morals, the Mandatory shall ensure in the territory freedom 
of conscience and the free exercise of all forms of worship, and shall allow all 
missionaries, nationals of any state member of the League of Nations, to 
enter into, travel and reside in the territory for the purpose of prosecuting 
their calling. 7 

ARTICLE 6 

The Mandatory shall make to the Council of the League of Nations an 
annual report to the satisfaction of the Council, containing full information 
with regard to the territory, and indicating the measures taken to carry out 
the obligations assumed under Articles 2, 3, 4 and 5. 


ARTICLE 7 

The consent of the Council of the League of Nations is required for any 
modification of the terms of the present mandate. f 

The Mandatory agrees that if any dispute whatever should arise between 
the Mandatory and another member of the League of Nations relating to 
the interpretation or the application of the provisions of the mandate, such 
dispute, if it cannot be settled by negotiation, shall be submitted to the 
Permanent Court of International Justice provided for by Article 14 of the 
Covenant of the League of Nations. 

The present declaration shall be deposited in the archives of the League 
of Nations. Certified copies shall be forwarded by the Secretary-General 
of the League of Nations to all Powers signatories of the treaty of peace with 
Germany. 

Certified true copy. 
Secretary-General. 
Made at Geneva the 17th day of December, 1920. 
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MANDATE FOR THE FORMER GERMAN POSSESSIONS IN THE PACIFIC OCEAN LYING * 
NORTH OF THE EQUATOR! 


The Council of the League of Nations: 


Whereas, by Article 119 of the treaty of peace with Germany signed at 
Versailles on June 28, 1919, Germany renounced in favor of the Principal 
Allied and AssOtiated Powers all her rights over her oversea possessions, 
including therein the groups of islands in the Pacific Ocean lying north of the 
Equator; and 

Whereas the Principal Allied and Aascntaa Povas agreed that in ac- 
cordance with Article 22, Part I (Covenant of the League of Nations) of the 
said treaty a mandate should be conferred upon His Majesty the Emperor of 
Japan to administer the said islands and have proposed that the mandate 
should be formulated in the following terms; and 

Whereas His Majesty the Emperor of Japan has agreed to accept the 
mandate in respect of the said islands and has undertaken to exercise it on 
behalf of the League of Nations in accordance with the following provisions; 
and 
_ Whereas, by the aforementioned Article 22, paragraph 8, it is provided 

that the degree of authority, control or administration to be exercised by the 
Mandatory, not having been previously agreed-upon by the members of the 
League, shall be explicitly defined by the Council of the League of Nations; 

Confirming the said mandate, defines its terms as follows :— 


ARTICLE 1 - 


The islands over which a mandate is conferred upon His Majesty the 
Emperor of Japan (hereinafter called the Mandatory) comprise all the 
former German islands situated in the Pacific Ocean and lying north of the 
Equator. 


ARTICLE 2 


The Mandatory shall have full power of administration and legislation 
_ over the territory subject to the present mandate as an integral portion of 
the Empire of Japan, and may apply the laws of the Empire of Japan to the 
territory, subject to such local modifications as circumstances may require. 

The Mandatory shall promote to the utmost the material and moral well- 
being and the social progress of the inhabitants of the territory subject to 
the present mandate. 


ARTICLE 3 


The Mandatory shall see that the slave trade is prohibited and that no 
forced labor is permitted, except for essential public works and services, and 
then only for adequate remuneration. 


1 League of Nations Official Journal, Jan.-Feb. 1921, p. 87. 
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The Mandatory shall also see that the traffic in arms and ammunition is 
controlled in accordance with principles analogous to those laid down in the 
_ convention relating to the control of the arms traffic, signed on September 
10, 1919, or in any convention amending same. 

The supply of intoxicating spirits and beverages to the natives shall be . 
prohibited. 

$ 
ARTICLE 4 2 

The military training of the natives, otherwise than for purposes of in- 
ternal police and the local defence of the territory, shall be prohibited. 
Furthermore, no military or naval bases shall be established or fortifications 
erected in the territory. 


ARTICLE 5 


Subject to the provisions of any local law for the maintenance of public 
order and public morals, the Mandatory shall ensure in the territory freedom 
of conscience and the free exercise of all forms of worship, and shall allow all 
missionaries, nationals of any state member of the League of Nations, to 
enter into, travel and reside in the territory for the purpose of prosecuting 
their calling. 


ARTICLE 6 


The Mandatory shall make to the Council of the League of Nations an 
annual report'to the satisfaction of the Council, containing full information 
with regard to the territory, and indicating measures taken to carry out the 
obligations assumed under Articles 2, 3, 4 and 5. 


ARTICLE 7 


The consent of the Council of the League of Nations is required for any 
- modification of the terms of the present mandate. 

The Mandatory agrees that, if any dispute whatever should arise between 
the Mandatory and another member of the League of Nations relating to 
the interpretation or the application of the provisions of the mandate, such: 
dispute; if it cannot be settled by negotiation, shall be submitted to the 
‚Permanent Court of International Justice provided for by Article 14 of the 
Covenant of the League of Nations. 

The present declaration shall be deposited in the archives of the League of 
Nations. Certified copies shall be forwarded by the Secretary-General of 
the League of Nations to all Powers signatories of the treaty of peace with 
Germany. 

Certified true copy. 
Secretary-General. 
Made at Geneva the 17th of December, 1920. 
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MANDATE FOR NAURU ! 


The Council of the League of Nations: 

Whereas, by Article 119 of the treaty of peace with Germany signed at 
Versailles on June 28, 1919, Germany renounced in favor of the Principal 
Allied and Associated Powers all her rights over her overseas possessions, 
including therein Ņauru; and 

Whereas the Principal Allied and Associated Powers agreed that, in ac- 


` cordance with Article 22, Part I (Covenant of the League of Nations) of the 


said treaty a mandate should be conferred upon His Britannic Majesty to 
administer Nauru, and have proposed that the mandate should be formu- 
lated in the following terms; and 

Whereas His Britannic Majesty has agreed to accept a mandate in re- 
spect of Nauru and has undertaken to exercise it on behalf of the League of 
Nations in accordance with the following provisions; and 

Whereas by the aforementioned Article 22, paragraph 8, it is provided 
that the degree of authority, control or administration to be exercised by 
the Mandatory not having been previously agreed upon by the members of 
the League, shall be explicitly defined by the Council of the’ League of 
Nations; 

Confirming the said mandate, defines its terms as follows: 


ÅRTICLE 1 


The territory over which a mandate is conferred upon His Britannic 
Majesty (hereinafter called the Mandatory) is the former German island of 
Nauru (Pleasant Island, situated in about 167° longitude East and 0° 25’ 
latitude South). 

ARTICLE 2 


The Mandatory shall have full power of administration and legislation 
over the territory subject to the present mandate as an integral portion of 
his territory. 

The Mandatory shall promote to the utmost the material and moral 
well-being and the social progress of the inhabitants of the territory subject 
to the present mandate. 

ARTICLE 3 


The Mandatory shall see that the slave trade is prohibited, and that no 
forced labor is permitted, except for essential public works and services, and 
then only for adequate remuneration. 

The Mandatory shall also see that the traffic in arms and ammunition is 
controlled in accordance with principles analogous to those laid down in the 
convention relating to the control of the arms traffic, signed on September 
10, 1919, or in any convention amending the same. 


1 League of Nations Official Journal, Jan.-Feb. 1921, p. 93. 
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The supply of intoxicating spirits and beverages to the natives shall be 
prohibited. 
ARTICLE 4 
The military training of the natives, otherwise than for purposes of in- 
ternal police and the local defense of the territory, shall be prohibited. 
Furthermore, no military or naval bases shall be established or fortification 
erected in the territory. & 
ARTICLE 5 
Subject to the provisions of any local law for the maintenance of public 
order and public morals, the Mandatory shall ensure in the territory freedom 
of conscience and the free exercise of all forms of worship, and shall allow 
all missionaries, nationals of any state member of the League of Nations, to 
enter into, travel and reside in the territory for the purpose of prosecuting 
their calling. 
ARTICLE 6 
The Mandatory shall make to the Council of the League of Nations an 
annual report to the satisfaction of the Council, containing full information 
with regard to the territory, and indicating the measures taken to carry out 
the obligations assumed under Articles 2, 3, 4 and 5. 


ARTICLE 7 

The consent of the Council of the League of Nations is required for any 
modification of the terms of the present mandate. 

The Mandatory agrees that, if any dispute whatever should arise between 
the Mandatory and another member of the League of Nations relating to the 
interpretation or the application of the provisions of the mandate, such 
dispute, if it cannot be settled by negotiation, shall be submitted to the 
Permanent Court of International Justice provided for by Article 14 of the 
Covenant of the League of Nations. 

The present declaration shall be deposited in the archives of the League of 
Nations. Certified copies shall be forwarded by the Secretary-General of 
the League of Nations to all Powers signatories of the treaty of peace with 
Germany. 

Certified true copy. 
Secretary-General. 
Made at Geneva the 17th day of December, 1920. 


DECLARATION BY THS JAPANESE GOVERNMENT RELATING TO “c” MANDATES l 


Read by Viscount Ishii at the meeting of the Council, December 17, 1920. 
From the fundamental spirit of the League of Nations, and as the question 
of interpretation of the Covenant, His Imperial Japanese Majesty’s Gov- 


1 League of Nations Official Journal, Jan.-Feb. 1921, p. 95. This declaration refers to the 
mandates for Southwest Africa, Samoa, Nauru, and the other former German possessions 
in the Pacific Ocean.—Ep. 
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ernment have a firm conviction in the justice of the claim they have hitherto 
made for the inclusion of a clause concerning the assurance of equal oppor- 
tunities for trade and commerce in “C” mandates. But from the spirit of 
conciliation and cooperation and their reluctance to see the question un- 
settled any longer, they have decided to agree to the issue of the mandate in 
its present form. That decision, however, should not be considered as an 
acquiescence on the part of His Imperial Japanese Majesty’s Government 
in the submission of Japanese subjects to a discriminatory and disadvan- 
tageous treatment in the mandated territories; nor have they thereby dis- 
carded their claim that the rights and interests enjoyed by Japanese sub- 
jects in these territories in the past should be fully respected. 


BRITISH MANDATE FOR PALESTINE! 
The Council of the League of Nations: 


Whereas the Principal Allied Powers have agreed, for the purpose of 
giving effect to the provisions of Article 22 of the Covenant of the League of 
Nations, to entrust to a Mandatory selected by the said Powers the ad- 
ministration of the territory of Palestine, which formerly belonged to the 
Turkish Empire, within such boundaries as may be fixed by them; and 

Whereas the Principal Allied Powers have also agreed that the Mandatory 
should be responsible for putting into effect the declaration originally made 
on November 2, 1917, by the Government of His Britannic Majesty, and 
adopted by the said Powers, in favor of the establishment in Palestine of a 
national home for the Jewish people, it being clearly understood that nothing 
should be done which might prejudice the civil and religious rights of existing 
non-Jewish communities in Palestine, or the rights and political status 
enjoyed by Jews in any other country; and 

Whereas recognition has thereby been given to the ‘historical connection 
of the Jewish people with Palestine and to the grounds for reconstituting 
their national home in that country; and 

Whereas the Principal Allied Powers have selected His Britannic Majesty 
as the Mandatory for Palestine; and 

Whereas the mandate in respect of Palestine has been formulated in the 
following terms and submitted to the Council of the League for approval; 
and 

Whereas His Britannic Majesty has accepted the mandate in respect of 
Palestine and undertaken to exercise it on behalf of the League of Nations 
in conformity with the following provisions; and f 

Whereas by the aforementioned Article 22 (paragraph 8), it is provided 
that the degree of authority, control or administration to be exercised by 


1 League of Nations Official Journal, Aug. 1922, p. 1007. See declaration giving condition 
of approval of the mandates for Palestine and Syria, infra, p. 193. 
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the Mandatory, not having been previously agreed upon by the members 
of the League, shall be explicitly defined by the Council of the League of 
Nations; 

Confirming the said mandate, defines its terms as follows: 


ARTICLE 1 


The Mandatory shall have full powers of legislation and of administration, 
save as they may be limited by the terms of this mandate. 


ARTICLE 2 


The Mandatory shall be responsible for placing the country under such 
political, administrative and economic conditions as will secure the establish- 
ment of the Jewish national home, as laid down in the preamble, and the 
development of self-governing institutions, and also for safeguarding the 
civil and religious rights of all the inhabitants of Palestine, irrespective of 
race and religion. 

ARTICLE 3 


The Mandatory shall, so far as circumstances permit, encourage local 
autonomy, 
ARTICLE 4 


_ An appropriate Jewish agency shall be recognized as a public body for 
the purpose of advising and cooperating with the administration of Palestine 


in such economic, social and other matters as may affect the establishment _ 


of the Jewish national home and the interests of the Jewish population in 
Palestine, and, subject always to the control of the administration, to assist 
and take part in the development of the country. ` 

The Zionist organization, so long as its organization and constitution are 
in the opinion of the Mandatory appropriate, shall be recognized as such 
agency. It shall take steps in consultation with His Britannic Majesty’s 


Government to secure the cooperation of all Jews who are willing to assist — 


in the establishment of the Jewish national home. 


ARTICLE 5 


The Mandatory shall be responsible for seeing that no Palestine territory 
shall be ceded or leased to, or in any way placed under the control of, the 
government of any foreign Power. 


ARTICLE 6 


The administration of Palestine, while ensuring that the rights and posi- ' 


tion of other sections of the population are not prejudiced, shall facilitate 
Jewish immigration under suitable conditions and shall encourage, in co- 
operation with the Jewish agency referred to in Article 4, close settlement 


Kn 
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by Jews on the land, including state lands and waste lands not required for 
public purposes. 
ARTICLE 7 


The administration of Palestine shall be responsible for enacting a na- 
tionality law. There shall be included in this law provisions framed so as to 
facilitate the acquisition of Palestinian citizenship by Jews who take up their 
permanent residence in Palestine. 


ARTICLE 8 


The privileges and immunities of foreigners, including the benefits of 
consular jurisdiction and protection as formerly enjoyed by capitulation 
or usage in the Ottoman Empire, shall not be applicable in Palestine. 

Unless the Powers whose nationals enjoyed the aforementioned privileges 
and immunities on August 1, 1914, shall have previously renounced the 
right to their reestablishment, or shall have agreed to their non-application 
for a specified period, these privileges and immunities shall, at the expiration 
of the mandate, be immediately reestablished in their entirety or with such 
modifications as may have been agreed upon between the Powers concerned. 


ARTICLE 9 


The Mandatory shall be responsible for seeing that the judicial system 
established in Palestine shall assure to foreigners, as well as to natives, a 
complete guarantee of their rights. 

Respect for the personal status of the various peoples and communities 
and for their religious interests shall be fully guaranteed. In particular, 
the control and administration of Wakfs shall be exercised in accordance 
with religious law and the dispositions of the founders. 


ARTICLE 10 


Pending the making of special extradition agreements relating to Palestine, 
the extradition treaties in force between the Mandatory and other foreign 
Powers shall apply to Palestine. 


ARTICLE 11 


The administration of Palestine shall take all necessary measures to safe- 
guard the interests of the community in connection with the development of 
the country, and, subject to any international obligations accepted by the 
Mandatory, shall have full power to provide for public ownership or con- 
trol of any of the natural resources of the country or of the public works, 
services and utilities established or to be established therein. It shall in- 
troduce a land system appropriate to the needs of the country, having re- 
gard, among other things, to the desirability of promoting the close settle- 
ment and intensive cultivation of the land. 
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The administration may arrange with the Jewish agency mentioned in 
Article 4 to construct or operate, upon fair and equitable terms, any public 
works, services‘and utilities, and to develop any of the natural resources of 
the country, in so far as these matters are not directly undertaken by the 
administration. Any such arrangements shall provide that no profits dis- 
tributed by such agency, directly or indirectly, shall exceed a reasonable 
rate of interest on the capital, and any further profits shall be utilized by it 
for the benefit of the country in a manner approved by the administration. 


ARTICLE 12 


The Mandatory shall be entrusted with the control of the foreign relations 
of Palestine and the right.to issue exequaturs to consuls appointed by for- 
eign Powers. He shall also be entitled to afford diplomatic and consular 
protection to citizens of Palestine when outside its territorial limits, 


ARTICLE 13 


All responsibility in connection with the Holy Places and religious build- 
ings or sites in Palestine, including that of preserving existing rights and of 
securing free access to the Holy Places, religious buildings and sites and the 
free exercise of worship, while ensuring the requirements of public order and 
decorum, is assumed by the Mandatory, who shall be responsible solely to 
the League of Nations in all matters connected herewith, provided that 
nothing in this article shall prevent the Mandatory from entering into such 
arrangements as he may deem reasonable with the administration for the 
purpose of carrying the provisions of this article into effect; and provided 
also that nothing in this mandate shall be construed as conferring upon the 
Mandatory authority to interfere with the fabric or the management of 
purely Moslem sacred shrines, the immunities of which are guaranteed. 


ARTICLE 14 


A special commission shall be appointed by the Mandatory to study, 
define and determine the rights and claims in connection with the Holy 
Places and the rights and claims relating to the different religious communi-. 
ties in Palestine. The method of nomination, the composition and the 
functions of this commission shall be submitted to the Council of the League 
for its approval, and the commission shall not be appointed or enter upon 
its functions without the approval of the Council. ? $ 


2 The British Government, on August 31, 1922, submitted to the Council of the League of 
Nations a scheme for the Holy Places Commission provided for in Article 14 of the mandate 
(Official Journal, League of Nations, November, 1922, p. 1150; text of scheme, ibid., p. 1153). 
At the meeting of the Council on October 4, 1922, the question was adjourned for study by 
and agreement among the interested Powers (zbid., p. 1152).—-Ep. 
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ARTICLE 15 


The Mandatory shall see that complete freedom of conscience and the 
free exercise of all forms of worship, subject only to the maintenance of 
public order and morals, are ensured to all. No discrimination of any kind 
shall be made between the inhabitants of Palestine on the ground of race, 
religion or language. No person shall be excluded from Palestine on the 
sole ground of his religious belief. 

The right of each community to maintain its own schools for the education 
of its own members in its own language, while conforming to such educa- 

- tional requirements of a general nature as the administration may impose, 
shall not be denied or impaired. 
ARTICLE 16 


The Mandatory shall be responsible for exercising such supervision over 
religious or eleemosynary bodies of all faiths in Palestine as may be required 
for the maintenance of public order and good government. Subject to such 
supervision, no measures shall be taken in Palestine to obstruct or interfere 
with the enterprise of such bodies or to discriminate against any representa- 
tive or member of them on the ground of his religion or nationality. 


ARTICLE 17 


The administration of Palestine may organize on a voluntary basis the 
forces necessary for the preservation of peace and order, and also for the 
defence of the country, subject, however, to the supervision of the Manda- 
tory, but shall not use them for purposes other than those above specified 
save with the consent of the Mandatory. Except for such purposes, no 
military, naval or air forces shall be raised or maintained by the administra- 
tion of Palestine. ? 
~ Nothing in this article shall preclude the administration of Palestine from 
contributing to the cost of the maintenance of the forces of the Mandatory 
in Palestine. i 

The Mandatory shall be entitled at all times to use the roads, railways 
and ports of Palestine for the movement of armed forces and the carriage of 
fuel and supplies. 

ÅRTICLE 18 


The Mandatory shall see that there is no diserimination in Palestine 
against the nationals of any state member of the League of Nations (includ- 
ing companies incorporated under its laws) as compared with those of the 
Mandatory or of any foreign state in matters concerning taxation, com- 
merce or navigation, the exercise of industries or professions, or in the treat- 
ment of merchant vessels or civil aircraft. Similarly, there shall be no dis- 
crimination in Palestine against goods originating in or destined for any of 
the said states, and there shall be freedom of transit under equitable con- 
ditions across the mandated area. 
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Subject as aforesaid and to the other provisions of this mandate, the 
administration of Palestine may, on the advice of the Mandatory, impose 
such taxes and customs duties as it may consider necessary, and take such 
steps as it may think best to promote the development of the natural re- 
sources of the country and to safeguard the interests of the population. It 
may also, on the advice of the Mandatory, conclude a special customs agree- 
ment with any state the territory of which in 1914 was wholly included in 
Asiatic Turkey or Arabia. 


ARTICLE 19 


. The Mandatory shall adhere on behalf of the administration of Palestine 
to any general international conventions already existing, or which may be 
concluded hereafter with the approval of the League of Nations, respecting 
the slave traffic, the traffic in arms and ammunition, or the traffic in drugs, 
or relating to commercial equality, freedom of transit and navigation, 
aerial navigation and postal, telegraphic and wireless communication or 
literary, artistic or industrial property. 


ARTICLE 20 


The Mandatory shall cooperate on behalf of the administration of Pales- 
tine, so far as religious, social and other conditions may permit, in the execu- 
tion of any common policy adopted by the League of Nations for preventing 
and combating disease, including diseases of plants and animals. 


ARTICLE 21 


The Mandatory shall secure the enactment within twelve months from 
this date, and shall ensure the execution of a law of antiquities based on the, 
following rules. This law shall ensure equality of treatment in the matter 
of excavations and archeological research to the nationals of all states mem- 
bers of the League of Nations. 

(1) “Antiquity” means any construction or any product of human activ- 
ity earlier than the year 1700 A.D. : 

(2) The law for the protection of antiquities shall proceed by encourage- 
ment rather than by threat. 

Any person who, having discovered an antiquity without being furnished 
with the authorization referred to in paragraph 5, reports the same to an 
official of the competent department, shall be rewarded according to the 
value of the discovery. . 

(3) No antiquity may be disposed of except to the competent depart- 
ment, unless this department renounces the acquisition of any such antiq- 
uity. 

No antiquity may leave the country without an export licence from the 
said department. 


170 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


(4) Any person who maliciously or negligently destroys or damages an 
antiquity shall be liable to a penalty to be fixed. 

(5) No clearing of ground or digging with the object of finding antiq- 
uities shall be permitted, under penalty of fine, except to persons authorized 
by the competent department. 

(6) Equitable terms shall be fixed for expropriation, temporary or perma- 
nent of lands which might be of historical or archeological interest. 

(7) Authorization to excavate shall only be granted to persons who show 
sufficient guarantees of archeological experience. The administration of 
Palestine shall not, in granting these authorizations, act in such a way as to 
exclude scholars of any nation without good grounds. 

(8) The proceeds of excavations may be divided between the excavator 
and the competent department in a proportion fixed by that department. 
Tf division seems impossible for scientific reasons, the excavator shall receive 
a fair indemnity in lieu of a part of the find. . 


ARTICLE 22 


English, Arabic and Hebrew shall be the official languages of Palestine. 
Any statement or inscription in Arabic on stamps or money in Palestine 
shall be repeated in Hebrew and any statement or inscription in Hebrew 
shall be repeated in Arabic. 

ARTICLE 23 


The administration of Palestine shall recognize the holy days of the 
` respective communities in Palestine as legal days of rest for the members of 


such communities. 
ARTICLE 24 


The Mandatory shall make to the Council of the League of Nations an 
annual report to the satisfaction of the Council as to the measures taken 
during the year to carry out the provisions of the mandate. Copies of all 
laws and regulations promulgated or issued during the year shall be com- 
municated with the report. 

ARTICLE 25 


In the territories lying between the Jordan and the eastern boundary of 
Palestine as ultimately determined, the Mandatory shall be entitled, with 
the consent of the Council of the League of Nations, to postpone or withhold 
application of such provisions of this mandate as he may consider inappli- 
cable to the existing local conditions, and to make such provision for the 
administration of the territories as he may consider suitable to those condi- 
tions, provided that no action shall be taken which is inconsistent with the 
provisions of Articles 15, 16 and 18. s 


3See British memorandum, approved by the Council of the League, regarding the 
. territory known as Trans-Jordan, infra, p.171. 
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ARTICLE 26 


The Mandatory agrees that, if any dispute whatever should arise between 
the Mandatory and another Member of the League of Nations relating to the 
interpretation or the application of the provisions of the mandate, such 
dispute, if it cannot be settled by negotiation, shall be submitted to the 
Permanent Court of International Justice provided for by Article 14 of the. 
Covenant of the League of Nations. 


ARTICLE 27 


The consent of the Council of the League of Nations is required for any 
modification of the terms of this mandate. 


ARTICLE 28 


In the event of the termination of the mandate hereby conferred upon the 
Mandatory, the Council of the League of Nations shall make such arrange- 
ments as may be deemed necessary for safeguarding in perpetuity, under 
guarantee of the League, the rights secured by Articles 13 and 14, and shall 
use its influence for securing, under the guarantee of the League, that the 
Government of Palestine will fully honor the financial obligations legiti- 
mately incurred by the administration of Palestine during the period of the 
mandate, including the rights of public servants to pensions or gratuities. 

The present instrument shall be deposited in original in the archives of 
the League of Nations and certified copies shall be forwarded by the Secre- 
tary~General of the League of Nations to all members of the League. 

Done at London the twenty-fourth day of July, one thousand nine hundred 
and twenty-two. 


GENEVA, September 28, 1922. 
ArticLe 25 oF THE PALESTINE MANDATE! 
TERRITORY KNOWN AS TRANS-JORDAN 


Note by the Secretary-General 

The Secretary-General has the honor to communicate for the information 
of the members of the League, a memorandum relating to Article 25 of the 
Palestine mandate presented by the British Government to the Council of 
the League on September 16, 1922. 

The memorandum was approved by the Council subject to the decision 
taken at its meeting in London on July 24, 1922, with regard to the coming 
into force of the Palestine and Syrian mandates.” 


1 British White Paper, Cmd. 1785. 
2 Printed, infra, p. 193. 
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MEMORANDUM BY THE BRITISH REPRESENTATIVE ê 


1. Article 25 of the mandate for Palestine provides as follows:— 


In the territories lying between the Jordan and the eastern boundary 
of Palestine as ultimately determined, the Mandatory shall be entitled, 
with consent of the Council of the League of Nations, to postpone or 
withhold application of such provisions of this mandate as he may 
cons.der inapplicable to the existing local conditions, and to make such 
provision for the administration of the territories as he may consider 
suitable to those conditions, provided no action shall be taken which is 
inconsistent with the provisions of Articles 15, 16 and 18. 


2. In pursuance of the provisions of this Article, His Majesty’s Govern- 
ment invite the Council to pass the following resolution:— . 

The following provisions of the mandate for Palestine are not appli- 
cable to the territory known as Trans-Jordan, which comprises all 
territory lying to the east of a line drawn from a point two miles west 
of the town of Akaba on the Gulf of that name up the centre of the 
Wady Araba, Dead Sea and River Jordan to its junction with the River 
Yarmuk; thence up the centre of that river to the Syrian frontier. 


Preamble.—Recitals 2 and 3. : 

Article 2.—The words “placing the country under sith political adminis- 
tration and economic conditions as will secure the establishment of the 
Jewish national home, as laid down in the preamble, and” 

Article 4. 

Article 6. 

Article 7.—The sentence “There shall be included in this law provisions 
framed so as to facilitate the acquisition of Palestinian citizenship by Jews 
who take up their permanent residence in Palestine.” 

Article 11—The second sentence of the first paragraph and the second 
paragraph. 

Article 18. 

Article 14. 

Article 22. 

Article 23. 

In the application of the Mandate to Trans-Jordan, the action which, in 
Palestine, is taken by the administration of the latter country, will be taken 
by the administration of Trans-Jordan under the general supervision of the 
Mandatory. 

3. His Majesty’s Government accept full responsibility as Mandatory for 
Trans-Jordan, and undertake that such provision as may be made for the 
administration of that territory in accordance with Article 25 of the mandate 
shall be in no way inconsistent with those provisions of the mandate which 
are not by this resolution declared inapplicable. 


3 League of Nations Official Journal, Noy. 1922, p. 1390. 
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MANDATE FOR GERMAN SAMOA! 
The Council of the League of Nations: 


Whereas, by Article 119 of the treaty of peace with Germany sighed at 
Versailles on June 28, 1919, Germany renounced in favor of the Principal 
Allied and Associated Powers all her rights over her overseas possessions, 
including therein German Samoa; and 

Whereas the Principal Allied and Associated Powers agreed that, in 
accordance with Article 22, Part I (Covenant of the League of Nations) of 
the said treaty, a mandate should be conferred upon His Britannic Majesty 
- to be exercised on his behalf by the Government of the Dominion of New 
Zealand to administer German Samoa and have proposed that the mandate 
should be formulated in the following terms; and 

Whéreas His Britannic Majesty, for and on behalf of the Government of 
the Dominion of New Zealand, has agreed to accept the mandate in respect 
of the said territory and has undertaken to exercise it on behalf of the League 
of Nations in accordance with the following provisions; and 

Whereas, by the aforementioned Article 22, paragraph 8, it is provided 
that the degree of authority, control or administration to be exercised by 
the Mandatory not having been previously agreed upon by the members of 
the League, shall be explicitly defined by the Council of the League of 
Nations; 

Confirming the said mandate, defines its terms as follows: , 


ARTICLE 1 


The territory over which a mandate is conferred upon His Britannic 
Majesty for and on behalf of the Government of the Dominion of New 
Zealand (hereinafter called the Mandatory) is the former German Colony 
of Samoa. 


ARTICLE 2 


The Mandatory shall have full power of administration and legislation 
over the territory subject to the present mandate as an integral portion of 
‘the Dominion of New Zealand, and may apply the laws of the Dominion 
of New Zealand to the territory, subject to such local modifications as 
circumstances may require. 

The Mandatory shall promote to the utmost the material and moral well- 
being and the social progress of the inhabitants of the territory subject to 
the present mandate. 

ARTICLE 3 


The Mandatory shall see that the slave trade is prohibited and that no 
forced labor is permitted, except for essential public works and services, 
and then only for adequate remuneration. 


1 League of Nations Oficial Journal, Jan—Feb. 1921, p. 91. 
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The Mandatory shall also see that the traffic in arms and ammunition is 
controlled in accordance with principles analogous to those laid down in the 
convention relating to the control of the arms traffic, signed on September 
10, 1919, or in any convention amending the same. 

The supply of intoxicating spirits and beverages to the natives shall be 
prohibited. 


ARTICLE 4- 


The military training of the natives, otherwise than for purposes of in- 
ternal police and the local defence of the territory, shall be prohibited. 
Furthermore, no military or naval bases shall be established or fortifications 
erected in the territory. 


ARTICLE 5 > 


Subject to the provisions of any local law for the maintenance of public 
order and public morals, the Mandatory shall ensure in the territory freedom 
of conscience and the free exercise of all forms of worship, and shall allow all 
missionaries, nationals of any state member of the League of Nations, to 
enter into, travel and reside in the Giai for the purpose of prosecuting 
` their calling. 


ARTICLE 6 


The Maa shall make to the Council of the League of Nations an 
annual report to the satisfaction of the Council, containing full information 
with regard to the territory, and indicating the measures‘taken to carry out 
the obligations assumed under Articles 2, 3, 4 and 5. 


ARTICLE 7 


The consent of the Council of the League of Nations is required for any 
modification of the terms of the present mandate. 

The Mandatory agrees that, if any dispute whatever should arise between 
the Mandatory and another member of the League of Nations relating to 
the interpretation or the application of the provisions of the mandate, such 
dispute, if it cannot be settled by negotiation, shall be submitted to the 
Permanent Court of International Justice provided for by Article 14 of the 
Covenant of the League of Nations. 

The present declaration shall be deposited in the archives of the League of 
Nations. Certified copies shall be forwarded by the Secretary-General of 
the League of Nations to all Powers signatories of the treaty of peace with 
_ Germany. ae 
Certified true copy. 

; Secretary-General. 
Made at Geneva the 17th day of December, 1920. 
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MANDATE FOR GERMAN, SOUTH-WEST AFRICA ! 
The Council of the League of Nations: 


Whereas, by Article 119 of the treaty of peace with Germany signed at 
Versailles on June 28, 1919, Germany renounced in favor of the Principal . 
Allied and Associated Powers all her rights over her oversea, possessions, 
including therein German South-West Africa; and 

Whereas the Principal Allied and Associated Powers agreed that, in ac- 
cordance with Article 22, Part I (Covenant of the League of Nations) of the 
said treaty, a mandate should be conferred upon His Britannic Majesty to 
_ be exercised on his behalf by the Government of the Union of South Africa 
to administer the territory aforementioned, and have proposed that the 
mandate should be formulated in the following terms; and 

Whereas His Britannic Majesty, for and on behalf of the Government of 
the Union of South Africa, has agreed to accept the mandate in respect of 
the said territory and has undertaken to exercise it on behalf of the League 
of Nations in accordance with the following provisions; and 

Whereas, by the aforementioned Article 22, paragraph 8, it is ieiki 
that the degree of authority, control or administration to be exercised by 
the Mandatory not having been previously agreed upon by the members of 
the League, shall be explicitly defined by the Council of ‘the League of 
Nations; 

Confirming the said mandate, defines its terms as follows: 


ARTICLE 1 


The territory over which a mandate is conferred upon His Britannic 
Majesty for and on behalf of the Government of the Union of South Africa 
(hereinafter called the Mandatory) comprises the territory which formerly 
constituted the German Protectorate of South-West Africa. 


ARTICLE 2 


The Mandatory shall have full power of administration and legislation 
over the territory subject to the present mandate as an integral portion of 
the Union of South Africa, and may apply the laws of the Union of South 
Africa to the territory, pubjoct to such local modifications as circumstances 
may require. ° 

The Mandatory shall promote to the utmost the material and moral Sal 
being and the social progress of the inhabitants of the territory subject to the . 
present mandate. 

ARTICLE 3 


The Mandatory shall see that the slave trade is prohibited, and that 1 no 
` forced labor is permitted, except for essential public works and services, and 
then only for adequate remuneration. 


1 League of Nations Official Journal, Jan.—Feb. 1921, p. 89. 
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The Mandatory’ shall also see that the traffic in arms and ammunition is 
controlled in accordance with principles analogous to those laid down in the 
convention relating to the control of the arms traffic, signed on September 
10, 1919, or in any convention amending the same. 

The supply of intoxicating spirits and beverages to the natives shall be 
prohibited. 


ARTICLE 4 


The military training of the natives, otherwise than for purposes of in- 
ternal police and the local defence of the territory, shall be prohibited. 
Furthermore, no military or naval bases shall be established or fortifications 
erected in the territory. 


ARTICLE 5 


Subject to the provisions of any local law for the maintenance of public 
order and public morals, the Mandatory shall ensure in the territory freedom 
of conscience and the free exercise of all forms of worship, and shall allow all 
missionaries, nationals of any state member of the League of Nations, to 
enter into, travel and reside in the territory for the purpose of prosecuting ` 
their calling. 


ARTICLE 6 


The Mandatory shall make to the Council of the League of Nations an 
annual report to the satisfaction of the Council, containing full information 
with regard to the territory, and indicating the measures taken to carry out 
the obligations assumed under Articles 2, 3,4 and 5. 


ARTICLE 7 


The consent of the Council of the League of Nations is required for any 
modification of the terms of the present mandate. 

The Mandatory agrees that, if any dispute whatever should arise between 
the Mandatory and another member of the League of Nations relating to 
the-interpretation or the application of the provisions of the mandate, such 
dispute, if it cannot be settled by negotiation, shall be submitted to the 
Permanent Court of International Justice provided for by Article 14 of the 
Covenant of the League of Nations. 

The present declaration shall be deposited in the archives of the League 
of Nations. Certified copies shall be forwarded by the Secretary-General of 
the League of Nations to all Powers signatories of the treaty of peace with 
Germany. 

Certified true copy. 
Secretary-General. 
Made at Geneva the 17th day of December, 1920. 
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FRENCH MANDATE FOR SYRIA AND THE LEBANON? 


The Council of the League of Nations: 


Whereas the Principal Allied Powers have agreed that the territory of 
Syria and the Lebanon, which formerly belonged to the Turkish Empire. 
shall, within such boundaries as may be fixed by the said Powers, be en- 
trusted to a Mandatory charged with the duty of rendering administrative 
advice and assistance to the population, in accordance with the provisions 
of Article 22 (paragraph 4) of the Covenant of the League of Nations; and 

Whereas the Principal Allied Powers have decided that the mandate for ` 
the territory referred to above should be conferred on the Government of the 
French Republic, which has accepted it; and 

Whereas the terms of this mandate, which are defined in the articles 
below, have also been accepted by the Government of the French Republic 
and submitted to the Council of the League for approval; and . 

Whereas the Government of the French Republic has andartaken to 
exercise this mandate on behalf of the League of Nations, in conformity with 
the following provisions; and 

Whereas by the aforementioned Article 22 (paragraph 8), it is provided 
that the degree of authority, control or administration to be exercised by the 
Mandatory, not having been previously agreed upon by the members of the 
League, shall be explicitly defined by the Council of the League of Nations; 

Confirming the said mandate, defines its terms as follows: 


ARTICLE 1 


‘ The Mandatory shall frame, within a period of three years from the 
coming into force of this mandate, an organic law for Syria and the Lebanon. 

This organic law shall be framed in agreement with the native authorities 
and shall take into account the rights, interests, and wishes of all the popula- 
tion inhabiting the said territory. The Mandatory: shall further enact 
measures to facilitate the progressive development of Syria and the Lebanon 
as independent states. Pending the coming into effect of the organic law, 
the Government of Syria and the Lebanon shall be conducted in accordance 
with the spirit of this mandate. 

The Mandatory shall, as far as circumstances permit, encourage local 
autonomy. 

ARTICLE 2 

The Mandatory may maintain its troops in the said territory for its 
defence. It shall further be empowered, until the entry into force of the 
organic law and the reestablishment of public security, to organize such 
local militia as may be necessary for the defence of the territory, and to . 
employ this militia for defence and also for thé maintenance of order. These 


1 League of Nations Official Journal, Aug. 1922, p. 1013. See declaration giving condition 
of approval of the mandates for Palestine and Syria, infra, p. 193. 
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local forces may only be recruited from the inhabitants of the said territory. 

The said militia shall thereafter be under the local authorities, subject to 
the authority and the control which the Mandatory shall retain over these 
forces. It shall not be used for purposes other than those above specified 
save with the consent of the Mandatory. 

Nothing shall preclude Syria and the Lebanon from contributing to the 
cost of the maintenance of the forces of the Mandatory stationed i in the 
territory. 

The Mandatory shall at all times possess the right to make use of the 
ports, railways and means of communication of Syria and the Lebanon for 

the passage of its troops and of all materials, supplies and fuel. 


ARTICLE 3 


The Mandatory shall be entrusted with the exclusive control of the 
foreign reldtions of Syria and the Lebanon and with the right to issue 
exequaturs to the consuls appointed by foreign Powers. Nationals of Syria 
and the Lebanon living outside the limits of the territory shall be under the 
diplomatic and consular protection of the Mandatory. 


ARTICLE 4 


The Mandatory shall be responsible for seeing that no part of the territory 
of Syria and the Lebanon is ceded or leased or in any way placed under the 
control of a foreign Power. 

ARTICLE 5 


The privileges and immunities of foreigners, including the benefits of 
consular jurisdiction and protection as formerly enjoyed by capitulation or 
usage in the Ottoman Empire, shall not be applicable in Syria and the 
Lebanon. Foreign consular tribunals shall, however, continue to perform 
their duties until the coming into force of the new legal organization provided 
for in Article 6. 

Unless the Powers whose nationals enjoyed the aforementioned privileges 
and immunities on August 1, 1914, shall have previously renounced the 
tight to their reestablishment, or shall have agreed to their non-application 
during a specified period, these privileges and immunities shall at the ex- 
piration of the mandate be immediately reestablished in their entirety or 
with such modineauons as may have been agreed upon between the Powers. 
concerned. 

ARTICLE 6 


The Mandatory shall establish in Syria and the Lebanon a judicial system 
which shall assure to natives as well as to foreigners a complete guarantee 
‘of their rights. 

Respect for the personal status of the various peoples and for their reli- 
gious interests shall be fully guaranteed. In particular, the control and 
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administration of Wakfs shall be exercised in complete accordance with 
religious law and the dispositions of the founders. 


ARTICLE 7 


Pending the conclusion of special extradition agreements, the extradition 
treaties at present in force between foreign Powers and the Mandatory shall ~ 
apply within the territory of Syria and the Lebanon. 


ARTICLE 8 


The Mandatory shall ensure to all complete freedom of conscience and 
the free exercise of all forms of worship which are consonant with publie 
order and morality. No discrimination of any kind shall be made between ` 
the inhabitants of Syria and the Lebanon on the ground of differences in 
race, religion or language. 

The Mandatory shall encourage public instruction, which shall be given 
through the medium of the native languages in use in the territory of Syria 
and the Lebanon. 

The right of each community to maintain its own schools for the instruc- 
‘tion and education of its own members in its own language, while conforming 
to such educational requirements of a general nature as the administration 
_ may impose, shall not be denied or impaired. 


ARTICLE 9 


The Mandatory shall refrain from all interference in the administration 
of the Councils of management (Conseils de fabrique) or in the management 
of religious communities and sacred shrines belonging to the various reli- 
gions, the immunity of which has been expressly guaranteed. 


ARTICLE 10 


The supervision exercised by the Mandatory over the religious missions 
in Syria and the Lebanon shall be limited to the maintenance of public order 
and good government; the activities of these religious missions shall in no 
way be restricted, nor shall their members be subjected to any restrictive 
measures on the ground of nationality, provided that their activities are 
confined to the domain of religion. 

The religious missions may also concern themselves with education and 

“relief, subject to the general right of regulation and control by the Manda- 
tory or of the local government, in regard to education, public instruction 
and charitable relief. 

ARTICLE 11 
The Mandatory shall see that there is no discrimination in Syria or the 


Lebanon against the nationals, including societies and associations, of any 
“state member of the League of Nations as compared with its own nationals, 
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including societies and associations, or with the nationals of any other for- 
eign state in matters concerning taxation or commerce, the exercise of pro- 
fessions or industries, or navigation, or in the treatment of ships or air- 
craft. Similarly, there shall be no discrimination in Syria or the Lebanon 
against goods originating in or destined for any of the said states; there shall 
be freedom of transit, under equitable conditions, across the said territory. 

Subject to the above, the Mandatory may impose or cause to be imposed 
by the. local governments such taxes and customs duties as it may consider 
necessary. The Mandatory, or the local governments acting under its 
advice, may also conclude on grounds of contiguity any special customs 
arrangements with an adjoining country. 

The Mandatory may take or cause to be taken, subject to the provisions 
of paragraph 1 of this article, such steps as it may think best to ensure the 
development of the natural resources of the said territory and to safeguard 
the interests of the local population. 

Concessions for the development of these natural resources shall be 
granted without distinction of nationality between the nationals of all 
states members of the League of Nations, but on condition that they do not 
infringe upon the authority of the local government. Concessions in the 
nature of a general monopoly shall not be granted. This clause shall in no 
way limit the right of the Mandatory to create monopolies of a purely fiscal 
character in the interest of the territory of Syria and the Lebanon, and with 
a view to assuring to the territory the fiscal resources which would appear 
best adapted to the local needs, or, in certain cases, with a view to developing 
the natural resources either directly by the state or through an organization 
under its control, provided that this does not involve either directly or in- 
directly the creation of a monopoly of the natural resources in favor of the 
Mandatory or its nationals, nor involve any preferential treatment which 
would be incompatible with the economic, commercial and industrial equal- 
ity guaranteed above. 

ARTICLE 12 

The Mandatory shall adhere, on behalf of Syria and the Lebanon, to any 
general international agreements already existing, or which may be con- 
cluded hereafter with the approval of the League of Nations, in respect of 
the following: the slave trade, the traffic in drugs, the traffic in arms and 
ammunition, commercial equality, freedom of transit and navigation, . 
aerial navigation, postal, telegraphic or wireless communications, and meas- 
ures for the protection of literature, art or industries. 


ARTICLE 13 
The Mandatory shall secure the adhesion of Syria and the Lebanon, so 
far as social, religious and other conditions permit, to such measures of 
common utility as may be adopted by the League of Nations for preventing 
and combating disease, including diseases of animals and plants. 
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ARTICLE. 14 


The Mandatory shall draw up and put into foree within twelve months 
from this date a law of antiquities in conformity with the following provi- 
sions. This law shall ensure equality of treatment in the matter of excava- 
tions and archeological research to the nationals of all states members of 
the League of Nations. 

(1) “Antiquity” means any construction or any product of human 
activity earlier than the year 1700 A.D. 4 

(2) The law for the protection of antiquities shall proceed by encourage- 
ment rather than by threat. 

Any person who, having discovered an antiquity without being furnished 
with the authorization referred to in paragraph 5, reports the same to an 
official of the competent department, shall be rewarded according to the 
value of the discovery. 

(3) No antiquity may be disposed of except to the competent department, 
unless this department renounces the acquisition of any such antiquity. 

No antiquity may leave the country without an export licence from the 
said department. 

(4) Any person who maliciously or negligently PTN or damages an 
antiquity shall be liable to a penalty to be fixed. 

(5) No clearing of ground or digging with the object of finding antiquities 
shall be permitted, under penalty of fine, except to persons authorized by 
the competent department. 

(6) Equitable terms shall be fixed for expropriation, temporary or per- 
manent, of lands which might be of historical or archzological interest. 

(7) Authorization to excavate shall only be granted to persons who show 
sufficient guarantees of archeological experience. The Mandatory shall 
not, in granting these-authori izations, act in such a way as to exclude scholars 
of any nation without good grounds. 

(8) The proceeds of excavations may be divided between the ee 
and the competent department in a proportion fixed by that department. 
If division seems impossible for scientific reasons, the excavator shall receive 
a fair indemnity in lieu of a part of the find. 


ARTICLE 15 


Upon the coming into force of the organic law referred to in Article 1, an ' 
arrangement shall be made between the Mandatory and the local govern- 
ments for reimbursement by the latter of all expenses incurred by the Manda- 
tory in organizing the administration, developing local resources, and 
carrying out permanent public works, of which the country retains the 
benefit. Such arrangement shall be communicated to the Council of the 
League of Nations. 


182 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


ARTICLE 16 
French and Arabic shall be the official languages of Syria and the Lebanon. 


ARTICLE 17 


The Mandatory. shall make to the Council of the League of Nations an 
annual report to the satisfaction of the Council as to the measures taken 
during the year to carry out the provisions of this mandate. Copies of all 
laws and regulations promulgated during the year shall be attached to the 
said report. 

ARTICLE 18 


The consent of the Council of the League of Nations is required for any 
modification of the terms of this mandate. ; 


ARTICLE 19 


On the termination of the mandate, the Council of the League of Nations 
shall use its influence to safeguard for the future the fulfillment by the 
Government of Syria and the Lebanon of the financial obligations, including 
pensions aid allowances, regularly assumed by the administration of Syria 
or of the Lebanon during the period of the mandate. 


ARTICLE 20 


The Mandatory agrees that if any dispute whatever should arise between `’ 
the Mandatory and another member of the League of Nations relating to the 
interpretation or the application of the provisions of the mandate, such 
dispute, if it cannot be settled by negotiation, shall be submitted to the 
Permanent Court of International Justice provided for by Article 14 of the 
Covenant of the League of Nations. 

The present instrument shall be deposited in original in the archives of 
the League of Nations and certified copies shall be forwarded by the Secre- 
tary-General of the League of Nations to all members of the League. 

Done at London on thé twenty-fourth day of July, one thousand nine 
hundred and twenty-two. 


BRITISH MANDATE FOR TOGOLAND ! 

The Council of the League of Nations: 

Whereas, by Article 119 of the treaty of peace with Germany signed at 
Versailles on June 28, 1919, Germany renounced in favor of the Principal 
Allied and Associated Powers all her rights over her oversea possessions, 
including therein Togoland; and 

Whereas the Principal Allied and Associated Powers agreed that the 


1 League of Nations Official Journal, Aug. 1922, p. 880. 
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i AN of Tane and Great Britain should make a joint recommenda- 

-_ tion to the League of Nations as to the future of the said territory; and 

Whereas the Governments of France and Great Britain have made a joint 
recommendation to the Council of the League of Nations that a mandate 
. to administer, in accordance with Article 22 of the Covenant of the League | 
of Nations, that part of Togoland lying, to the west: of the line agreed upon 
in the declaration of July 10,-1919, referred to in n Article 1, should be con- 
ferred upon His Britannic Majesty; and 

- Whereas the Governments of France and Great Britain have proposed . 
iat the mandate should be formulated in the following terms; and 

Whereas His Britannic Majesty has agreed to accept the mandate in re- 
spect of the said territory, and has undertaken to exercise it on behalf of the 
League of Nations in accordance with the following provisions; 

Confirming the said mandate, defines its terms as follows: 


- 7 ARTICLE 1 


- The territory for ‘whith: a “mandate is conferred upon His Britannic 
Majesty comprises that part of Togoland which lies to the west of the line 
laid down in the declaration signed on duly 10, 1919, of which. a copy is 
annexed hereto. 

This line may, however, be slightly modified by mutual agreement between 
His Britannic Majesty’s Government and the’Government of the French 
Republic where an examination of the localities shows that it is undesirable, 
either in the interests of the inhabitants or by reason of any inaccuracies in 
the map Sprigade 1: 200,000, annexed to the declaration, to adhere strictly 
to the line laid down therein. 

The delimitation on the spot of this line shall be carried out in accordance 
i with the provisions of the said declaration. . 

The final report of the mixed commission shall give the east description , 
of the boundary line as traced on the spot; maps signed by the commissioners 
shall.be annexed to the report. This report with its annexes shall be drawn 
up in triplicate;-one of these shall be deposited in the archives of the League 
of Nations, one shall be kept by His Britannic Majesty’s Gorernmeni and 
one by the Government of the French Republic. ; 


ARTICLE 2 


“The Mandatory shall be responsible for the peace, order and good govern- 
` ment of the territory, and for the promotion to the utmost of the material 
and moral well- being and the social progress of-its inhabitants. 


ARTICLE 3 


- The Mandatory shall not establish in the territory any military or naval 
bases, nor erect any fortifications, nor organize any native military force _ 
except for local police purposes and for the defence of the territory. 
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ARTICLE 4 

The Mandatory: ; 

(1) shall provide for the eventual emancipation of all slaves, and for as 
speedy an elimination of domestic and other slavery as social conditions will 
allow; 

(2) shall suppress all forms of slave trade; 

(3) shall prohibit all forms of forced or compulsory labor, except for 
essential public works and services, and then only in return for adequate 
remuneration; 

(4) shall protect the natives from abuse and measures of fraud and force 
by the careful supervision of labor contracts and the recruiting of labor; 

(5) shall exercise a strict control over the traffic in arms and ammunition 
and the sale of spirituous liquors. ` 


ARTICLE 5 


In the framing of laws relating to the holding or transfer of land, the 
Mandatory shall take into consideration native laws and customs, and 
shall respect the rights and safeguard the interests of the native population. 

No native land may be transferred, except between natives, without the 
previous consent of the public authorities, and no real rights over native 
land in favor of non-natives may be created except with the same consent. 

. The Mandatory shall promulgate strict regulations against usury. 


ARTICLE 6 


The Mandatory shall secure to all nationals of states members of the 
League of Nations the same rights as are enjoyed in the territory by his own 
nationals in respect of entry into and residence in the territory, the pro- 
tection afforded to their person and property, and acquisition of property, 
movable and immovable, and the exercise of their profession or trade, sub- 
ject only to the requirements of public order, and on condition of compliance 
with the local law. 

Further, the Mandatory shall ensure to all nationals of states members of 
the League of Nations, on the same footing as to his own nationals, freedom 
of transit and navigation, and complete economic, commercial and indus- 
trial equality; except that the Mandatory shall be free to organize essential 
public works and services on such terms and conditions as he thinks just. 

Concessions for the development of the natural resources of the territory 
shall be granted by the Mandatory without distinction on grounds of 
nationality between the nationals of all states members of the League of 
Nations, but on such conditions as will maintain intact the authority of the 
local government. 

Concessions having the character of a general monopoly shall not be 
' granted. This provision does not affect the right of the Mandatory to 
create monopolies of a purely fiscal character in the interest of the territory 
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under mandate and in order to provide the territory with fiscal resources 
which seem best suited to the local requirements; or, in certain cases, to 
carry out the development of natural resources, either directly by the 
state or by a controlled agency, provided that there shall result therefrom no 
monopoly of the natural resources for the benefit of the Mandatory or his 
nationals, directly or indirectly, nor any preferential advantage which 
shall be inconsistent with the economic, commercial and industrial equality 
hereinbefore guaranteed. ` 

The rights conferred by this article extend equally to companies and 
associations organized in accordance with the law of any of the members of 
the League of Nations, subject only to the requirements of public order, and 
on condition of compliance with the local law. 


ÅRTICLE 7 


The Mandatory shall ensure in the territory complete freedom of con- 
science and the free exercise of all forms of worship which are consonant with 
public order and morality; missionaries who are nationals of states members 
of the League of Nations shall be free to enter the territory and to travel 
and reside therein, to acquire and possess property, to erect religious build- 
ings and to open schools throughout the territory; it being understood, how- 
ever, that the Mandatory shall have the right to exercise such control as 
may be necessary for the maintenance of public order and good government, 
and to take all measures required for such control. , 


ARTICLE 8 


The Mandatory shall apply to the territory any general international 
conventions applicable to his contiguous territory. 


ARTICLE 9 


Thé Mandatory shall have full powers of administration and legislation 
in the area subject to the mandate. This area shall be administered in 
accordance with the laws of the Mandatory as an integral part of his terri- 
tory and subject to the above provisions. 

The Mandatory shall therefore be at liberty to apply his laws to the terri- 
tory subject to the mandate with such modifications as may be required by 
local conditions, and to constitute the territory into a customs, fiscal or 
administrative union or federation with the adjacent territories under his 
sovereignty or control, provided always that the measures adopted to that 
end do not infringe the provisions of this mandate. 


ARTICLE 10 


The Mandatory shall make to the Council of the League of Nations an 
annual report to the satisfaction of the Council, containing full information 
concerning the measures taken to apply the provisions of this mandate. 


s 
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omer 11 
The consent of the Council of the League of Nations i is required for any, 
modification of the terms of this mandate. 
ARTICLE 12. 


The Mandatory agrees that if any dispute whatever should arise between 
the Mandatory and. another Member of the League of -Nations relating to 
the interpretation or the application of the provisions of the mandate, such 


` dispute, if it cannot be settled by negotiation, shall be submitted to the 


Permanent Court of International Justice provided for by Article 14 of. ‘the 
Covenant of the League of Nations. ` 
The present instrument shall be deposited i in original i in the archives of ihe 
League of Nations. Certified copies shall be forwarded by the. Secretary- . 
General of the League of Nations to all members of the Léague. . i 
Done at London, the twentieth day of July one thousand nine hundred i 
and twenty-two. 


Pd 


TOGOLAND—FRANCO-BRITISH DECLARATION 1 


` The undersignèd : 


Viscount Milner, Secretary of State for the Colonies of the British Empire. 
M. Henry. Simon, Minister for the Colonies of the French Republic, have 
agreed to determine the frontier separating the territories of Togoland placed 
respectively under.the authority of.their governments, as it is traced on the 
map (Sprigade 1: 200,000) annexed to the present declaration,? and defined 
in the description in three articles also annexed hereto. f 
: (Signed) MILNER, 
: , HENRY SIMON. 
London, July 10, 1919. 


“DESCRIPTION OF THE Franco-BritisH FRONTIER MARKED.ON SPRIGADE’S 


Mar or TOGOLAND, SCALE 1: 200,000. 


ARTICLE 1 


The frontier will run eastwards from the pillar ereeted at the point ‘of 
junction of the threecolonies of Haute Volta, Gold Coast and Togoland in 
about latitude 11° 8’ 33” to the unnamed watercourse shown on the map to 


` the east of this pillar.. 


The frontier will run thence as follows: l 
(1) Along tbis unnamed watercourse to its confluence with the Kulapa- 
logo; ; ; 
1 League of Nations Oficial Journal, Aug. 1922, p. 883. 
2 The original 1: 200,000 map is attached to the signed declaration. 
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(2) Thence by the course of the Punokobo to its source; 

(3) Thence in a south-westerly direction to meet the River Biankuri, 
which downstream is named the Njimoant and the Mochole, which it 
follows to its confluence with the Kulugona. 

(4) From the confluence of the Mochole and the Kulugona the frontier 
will follow in a southerly direction a line to be fixed on the ground to point 
390 near the junction of the streams Nabuleg and Gboroch; 

(5) Thence a line running in a south-easterly direction to the Manjo so 
as to leave the village of Jambule to France and that of Bungpurk to Great 
Britain; 

(6) Thence downstream the course of the Manjo $ to its confluence with 
the Kunkumbu; 

(7) Thence the course of the Kunkumbu to its confluence with the Oti; 

(8) Thence the course of the Oti to its confluence with the Dakpe; 

(9) Thence the Dakpe upstream to the boundary between the two. old 
German districts of Mangu-Yendi and Sokode-Bassari; 

(10) The frontier will follow this administrative boundary southwest to 
regain the Oti; 

(11) Thence the course of the Oti to its confluence with the Kakassi; 

(12) Thence the course of the Kakassi „upstream to its confluence with the 
Kentau; 

(13) Thence the course of the Kentau to its junction with the tribal 
boundary between the Konkomba and the Bitjem; 

(14) Thence southwards a line following generally this tribal boundary ` 
so as to leave the villages of Natagu, Napari, and Bobotiwe to Great Britain 
and those of Kujunle and Bisukpabe to France; 

(15) Following this boundary to a point situated about 13 kilom. north 
of the confluence of the Kula and the Mamale; 

(16) Thence the Mamale upstream to its junction with the road from 
Nabugem to Bpadjebe; 

(17) Thence a line southwards to meet, the River Bonolo so as to leave 
Bpadjebe to France; 

(18) Thence downstream the Rivers Bonolo and Tankpa to athe confluence g 
of the latter with the Nabol; a 

(19) Thence the River Nabol upstream to the junction of the tribal | 
boundary between the Konkomba and the Bitjem; 

(20) Thence southwards a line following generally this tribal boundary 
to the summit of Kusangnaeli; j 

(21) Thence a line to reach the confluence of the Tunkurma and the Mo, 
following generally the course of the Kuji and the Tunkurma;- 

(22) Thence the course of the Mo (Mola) downstream, following the 
southern boundary of the Dagben country to its junction with an-unnamed . 
affluent on the left bank at a point shown on the map near longitude 0° 20’ 
East; 
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(23) Thence a line from this confluence running generally south-east to 

_ the confluence of the Bassa and the Kue, following as far as poptble the 
_course of the Mo (Moo) ; : 

(24) Thence the course of the Kue upstream to the bend- formed by this 
river at a distance of about 2 kilom. south-west of Kueda; 

(25) Thence a line running southwards following the water shed bends 
the Bunatje, the Tschai and the Dibom on the west.and the Kue and the 
Asuokoko on the east to the hill situated about 1 kilom. west of the Maria 
Falls, leaving the village of Schiare to Great Britain and that of Kjirina to 
France and. cutting the road from Dadiasse (which remains British) to 
Bismarckburg (which remains French) near point 760. 

(26) From the hill situated to the west of the Maria Falls a line to reach. 
the Asuokoko, which it follows to its ‘confluence with the River Balagbo; 

(27)- Thence a line running generally southwards to Mount Bendjabe; 

(28) Thence a line following the crest which runs southwards; then, . 
cutting the Wawa, réaches point 850 situated north of Kitschibo; 

(29) From point 850 a line running” approximately southwards to the 
Tomito mountain; 

` -(30) Thence’a line running south-séuth-westwards and, cutting the River 
Onana, reaches the watershed between the Odjabi and the Sassa, then 
continuing south-south-westwards, cutting the River Daji between ae 
and the Sassa, reaches the summit. of Awedjegbe. : 
- (81) From this point it follows the watershed between. the Ebanda or 

-Wadjakli on the west and the Seblawu and Nubui on the east, then cuts the 
latter river at a point situated about 1 kilom. east of Apegame;- 

(32). Thence a line to the. watershed of the ‘Agumassato hills which it 
follows to‘the Akpata hills; ` 

(33) Thence a line running south-west to the confluence of the Tsi and - 
the Edjiri; 5 

(34) Thence a line following generally the southern ‘tribal boundary of the 
Agome to a point situated on the watershed 2 kilom. south of Moltke Peak; 

(85) Thence a line running generally southwards following the watched 
to the Fiamekito hills which it leaves to reach the River Damitsi; i 
- (86) Thence the River Danie to its confluence: with the Todschie (or . 
` Wuto); 

(37) ‘Thence the River Todschie to the boundary of the lands of the vil- j 
lage of Botoe, which it passes on the east so as s to leave it wholly %9 Great 
Britain; 

(38) Thence the road from Botoe to Batome to the western limit of the 
’ latter village; i ; 

. (89) Thence the line passes south of Batome so as to leave this villagi in. 
its entirety to France; ' 

_ (40) From son of Batome the boundary runs to the point of junction | 
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? 


of the present boundary of the Gold Coast ped (parallel 6° 20° North) 
and the River Magbawi; ` 

(41) ‘Thence it follows, to the sea, the saat frontier as laid down in the 
Anglo-German convention of July 1, 1890. - However, where the Lome- 
Akepe road by way of Degbokovhe crosses the present frontier south of 
latitude 6° 10’ North and west of longitude 1° 14’ East of Greenwich, the 
new frontier shall run 1 kilom. south-west of this road, so as to leave it 


entirely in French territory. ` 


ARTICLE 2 


(1) It is understood that at the time of the local delimitation of the 
frontier, where the natural features to be followed are not indicated in the 
above description, the commissioners of the two governments will, as far as 
possible, but without changing the attribution of the villages named in . 


- Article 1, lay down the frontier in accordance with natural features (rivers, 


. hills, or watersheds). 

The boundary commissioners shall be authorized.to make such minor 
modifications of the frontier line as may appear to them necessary in order 
to avoid separating villages from their agricultural lands. Such deviations 
shall be clearly marked on special maps and submitted for the approval of 
the two governments. Pending such approval, the deviations shall be 
provisionally recognized and respected. 

(2) As regards -the roads mentioned in Article 1, only those. which are 
shown upon the annexed map? shall be taken into consideration in the 
delimitation of the frontier. , 

(8) Where the frontier follows a waterway, the median line of the water- 
way shall be the boundary. 

(4) It is understood that if the inhabitants living near the frontier should, 
within a period of six months from the completion of the local delimitation, 


express the intention to settle in the regions placed under the French au- 


thority, or inversely, in the regions placed under British authority, no 
obstacle will be placed in the way of their so doing, and they shall be granted 
the necessary time to gather in standing crops, and generally to remove all 
the property of which they are the legitimate owners. 


ARTICLE 3 
(1) The map to which reference is made in the description of the frontier 


` is Sprigade’s map of Togoland on the scale 1: 200,000; of which the following 
sheets have been used: 


Sheet A 1. Sansane-Mangu; date of completion July t; 1907. 
Sheet B 1. Jendi; date of completion, October 1, 1907. . 
Sheet.C 1. Bismarckburg; date of completion, December 1, 1906. 


` SAnnexed only to the original declaration. 
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Sheet D 1. Kete; Kratschi; date of completion, December 1, 1905. 
Sheet E 1. Misahohe; date of completion, June 1, 1905. 
Sheet E 2. Lome, date of completion, October 1, 1922. 
(2) A map of Togoland, scale 1: 1,500,000, is attached + to illustrate the 
description of the above frontier. 


FRENCH MANDATE FOR TOGOLAND ! 


The Council of the League of Nations: 


Whereas, by Article 119 of the treaty of peace with Germany signed at 
Versailles on June 28, 1919, Germany renounced in favor of the Principal 
Allied and Associated Powers all her rights over her oversea ‘possessions, 
including therein Togoland; and 

Whereas the Principal Allied and Associated Powers agreed that the 
Governments of France and Great Britain should make a joint recommenda- 
tion to the League of Nations as to the future of the said territory; and 

Whereas the Governments of France and Great Britain have made a joint 
recommendation to the Council of the League of Nations that a mandate to 
administer, in accordance with Article 22 of the Covenant of the League of 
Nations, that part of Togoland lying to the east of,the line agreed upon in 
the declaration of July 10, 1919, of which mention is made in Article 1 below, 
should be conferred upon the French Republic; and 

Whereas the Governments of France and Great Britain have proposed 
that the mandate should be formulated in the following terms; and 

Whereas the French Republic has agreed to accept the mandate in re- 
spect of the said territory and has undertaken to exercise it on behalf of the 
League of Nations; 

Confirming the said mandate, defines its terms as follows: 


ARTICLE 1 


The territory over which a mandate is conferred upon France comprises 
that part of Togoland which lies to the east of the line laid down in the 
declaration signed on July 10, 1919, of which a copy is annexed hereto. 

This line may, however, be slightly modified by mutual agreement be- 
tween His Britannic Majesty’s Government and the Government of' the 
French Republic where an examination of the localities shows that it is 
undesirable, either in the interests of the inhabitants or by reason of any - 
inaccuracies in the map, Sprigade 1: 200,000, annexed to the declaration, to 
adhere strictly to the line laid down therein. 

The delimitation on the spot of this line shall be carried out in accordance 
with the provision of the said declaration. 

The final report of the mixed commission shall give the exact description 


4 Annexed only to the original declaration. 
1 League of Nations Official Journal, Aug. 1922, p. 886. 


“ 
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of the boundary line as traced on the spot; maps signed by the-commissioners 
shall be annexed to the report. This report with its annexes shall be drawn 
up in triplicate: one of these shall be deposited in the archives of the League 
of Nations, one-shall be kept by the Government of the Republic and one by 
His Majesty’s Britannic Government. 


ARTICLE 2 a ee 
The Mandatory shall be responsible for the peace, order and good gov- 


- ernment of the territory, and for the promotion to the utmost of the material 


and moral well-being and the social progress of its inhabitants. 


ARTICLE 3 
. The Mandatory shall not establish in the territory any military or naval 
bases, nor erect any fortifications, nor organize any native military force 
except for local police purposes and for the defence of the territory. 
It is understood, however, that the troops thus raised may, in the event 
of general war, be utilized to repel an attack or for the defence of the ee 


. tory outside that subject to the mandate. 


ARTICLE 4 — 
The Mandatory: è 
(1) shall provide for the sih emancipation ‘of all slaves, and for as 
speedy an elimination of domestic and other slavery as social conditions will 
allow; 
(2) shall suppress all forms of slave fades 
(3) shall prohibit all forms of forced or compulsory labor, except for es- 


sential public works and services, and then only in-return for ngequate 


remuneration; 

(4) shall protect the natives from measures of fraud and force by the care- 
ful supervision of labor contracts and the recruiting of labor; 

(5) shall exercise a strict control over the traffic in arms and ammunition 
and the sale of spirituous liquors. 


ARTICLE 5- 

In the framing of laws relating to the holding or transfer of land, the 
Mandatory shall take into consideration native laws and customs, and shall 
respect the rights and safeguard the interests of the native pupulation. 

No native land may be transferred, except between natives, without the 
previous consent of the public authorities, and no real rights over native 
land in favor of non-natives may be created except with the same consent. 

The Mandatory shall promulgate strict regulations against usury. 


ARTICLE 6 


The Mandatory shall secure to all nationals of states members of the 
League of Nations the same rights as are enjoyed in the territory by his own 


„nationals in respect of entry into and residence in the territory, the protec- 
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tion afforded to their person and property, and acquisition of property, 
. movable and immovable, and the exercise of their profession or trade, sub- 
ject only to the requirements of public order, and on condition ‘of compli- 
ance with the local law. 

Further, the Mandatory shall ensure to all nationals of states members of 
the League of-Nations, on the same footing as to his own nationals, freedom 
of transit and navigation, and complete economic, commercial and indus- . 
_ trial-equality; except that the Mandatory shall-be free to organize essential 
public. works and services on such terms'and conditions as he thinks just. 

Concessions for the development of the natural resources of the territory 
shall be granted by the Mandatory without distinction on grounds of nation- 

- ality between the nationals of all states members of the League-of Nations, 
but on such conditions as will maintain intact the authority of the local 
government. . 

Concessions - having the character of a Sanaa monopoly shall not be 
granted. This provision does not affect the right of the Mandatory, to 
create monopolies of a purely fiscal character in the interest of the territory 
under mandate and in order to provide the territory with fiscal resources 
which seem bést suited to the local requirements; or, in certain cases, to 
- carry. out the development of natural resources, either directly by the State 


*- or bya controlled agency, provided that there shall result therefrom. no 


monopoly of the natural resources for the benefit of the Mandatory or his 
nationals, directly or indirectly, nor any preferential advantage which shall 
be inconsistent with the economic, commercial and industrial equality here- 
inbefore guaranteed. ` 
The rights conferred by this article er equally to companies said assos _ 
` ciations organized in accordance with the law of any of the members of the 
League of Nations, subject only to the requirements of public order, and on 
; condition of compliance with the local law. 


ARTICLE. 7 


The Mandatory shall ensure in the territory complete freedom of con- 
science and the free exercise of all forms of worship which are consonant 
with public order and morality; missionaries who are nationals of states 
members of the League of Nations shall be'free to enter the territory and to 
travel and reside therein, to acquire and possess property, to erect religious 
buildings and to open schools throughout the territory; it being understood, 
however, that the Mandatory shall have the right to exercise such control - 

"as may be necessary for the maintenance of publié order and good govern: 
ment, and to take all measures required for such control. 


ARTICLE 8 


The Mandatory shall apply to the territory any general international - 
conventions applicable to his contiguous territory, : 


va 
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ARTICLE 9 


The Mandatory shall have full powers of administration: and legislation 
in the area subject to the mandate. This area shall be administered in 
accordance with the laws of the Mandatory as an integral part of his terri- 
tory and subject to the above provisions. 

_ The Mandatory shall therefore be at liberty to apply his laws to the 

territory subject to the mandate, with such modifications as may be re- 
quired by local conditions, and to constitute the territory into a customs, 
fiscal, or administrative union or federation with the adjacent territories 
under his sovereignty or control, provided always that the measures adopted . 
to that end do not infringe the provisions of this mandate. 


` ARTICLE 10 
The Matias shall make to the Council of the. League of Nations an` 
annual report to the satisfaction of the Council. This report shall contain . 
full information concerning the measures taken to apply the provisions of this 
mandate. f . 
ARTICLE 11 © 


The consent of the Council of the League of Nations is required for any 
modification of the terms of the present mandate. ` ; 


ARTICOLE 12 


The Mandatory agrees that, if any dispute whatever should arise een 
the Mandatory and another member of the League of Nations relating to 
the interpretation or the application of the provisions-of the mandate, such 
dispute, if it cannot be settled by negotiation, shall be submitted to the 
Permanent Court of International Justice provided for by Article 14 of the 
Covenant of the League of Nations. 

The present instrument shall be deposited i in original in the archives of 
the League of Nations. -Certified copies shall be forwarded by the Secre- 
tary-General of the League of Nations to all members of the League. 

Done at London, the twentieth day of July one thousand nine hundred - 
and twenty-two. 


i DECLARATION ‘APPROVED BY THE COUNCIL OF THE LEAGUE 
OF NATIONS, LONDON, JULY 24, 19221 


In view of the declarations which have just been made, and of the agree- 
ment reached by all the members of the Council, the articles of the mandates 
for Palestine and Syria are approved. ‘The mandates will enter into force 
automatically and at the saine time, as soon-as the Governments of France 


2 League of Nations Oficial Journal, Aug. 1922, p. 825. 
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and Italy have notified the President of the Council of the League of Nations 
that they have reached an agreement on certain particular points in regard 
to the latter of these mandates.” 

The present negotiations will be resumed at Geneva on August 30, before 
the meeting of the next Assembly; expressly to solve the questions submitted 
for its decision under Article 14 of the mandate for Palestine? 


2 The notification of France and Italy had not been made at the date of publication of this 
SUPPLEMENT.—ED. 
3 See footnote to Article 14 of the Palestine mandate; supra, p. 167. 
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CONVENTION FOR THE REGULATION OF AERIAL NAVIGATION ! 
Done at Paris, October 18, 1919 


The United States of America, Belgium, Bolivia, Brazil, the British 
Empire, China, Cuba, Ecuador, France, Greece, Guatemala, Haiti, the 
Hedjaz, Honduras; Italy, Japan, Liberia, Nicaragua, Panama, Peru, Poland, 
Portugal, Roumania, the Serb-Croat-Slovene State, Siam, Czecho-Slovakia 
and Uruguay, 


Recognizing the progress of aerial navigation, and that the establishment 
of regulations of universal application will be to the interest of all; 

Appreciating the necessity of an early agreement upon certain principles 
and rules calculated to prevent controversy; 

Desiring to encourage the peaceful intercourse of nations by means of 
aerial communication; 

Have determined for these purposes to conclude a convention, and have 
appointed as their plenipotentiaries the following, reserving the right of 
substituting others to sign the same convention:— 


THE PRESIDENT OF THE UNITED STATES OF AMERICA: 
The Honorable Frank Lyon Polk, Under-Secretary of State; 


His MAJESTY THE KING OF THE BELGIANS: 
Mr. Paul Hymans, Minister for Foreign Affairs, Minister of State; 
Tue PRESIDENT OF THE REPUBLIC or BOLIVIA: 


Mr. Ismaël Montes, Envoy Extraordinary and Minster Plenipotentiary 
of Bolivia at Paris; 


1 British Treaty Series, 1922, No. 2 (Cmd. 1609). i 

The following annexes referred to in the convention contain detailed, technical regulations 
and descriptions. They are, therefore, not reprinted in this SUPPLEMENT: 

Annex (A)—The Marking of Aircraft. 7 

Annex (B)—Certificates of Airworthiness. . : 

. Annex (C)—Log Books, 

Annex (D)——Rules as to Lights and Signals. Rules of the Air. 

Annex (E)—Minimum Qualifications necessary for Obtaining Certificates as Pilots and 
Navigators. . 

Annex (F)—International Aeronautical Maps and Ground Markings. 

Annex (G)—Collection and Dissemination of Meteorological Information. 

Readers interested in these regulations may find them in the British Treaty Series for 1922, 
. No.2. Amendments of the regulations contained in Annexes (A), (C), (D) and (E) may be 
found in the British Treaty Series for 1923, No. 14. Annex (H), relating to customs regula- 
tions for aircraft, being of a more general interest, is reprinted in this: SUPPLEMENT, p. 208. 
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Tue PRESIDENT or. tHe REPUBLIC oF BRAZIL: 
Mr. Olyntho de Magalhaes, Envoy Extraordinary and” Minister = Plenipo- 
tentiary of Brazil at Paris; 


His Masesty tax Kine or THE UNITED Kinepom oF GREAT oe 
` AND IRELAND AND OF THE BRITISH DoMINIONS BEYOND THE Bias, 
EMPEROR OF INDIA” 


The Right Honorable David Lloyd George, M. P., First Lord. of- the 

Treasury and Prime Minister; : 
and 
~ For the DOMINION oF CANADA, by 
The Honorable Sir Albert Edward Kemp, K.C.M.G., 
~ Minister of the Overseas Forces; 
. For the COMMONWEALTH OF Australia, by 
The Honorable George Foster Pearce, Minister of Defence; 


For the Union or Sours Arica, by - ; 
The Right Honorable Viscount Milner, G.C.B. ,G:C.M.G.; - ? 


For the Dominion or New ZEALAND, by 
The Honorable Sir Thomas Mackenzie, K.C. M. G., E Commissioner 
for New a in the United sa 
. .ForInpia, by : 
-The Right Honorable Baron Sinha, K. C., Under-Secretary of State for 
India; 
“The PRESIDENT OF THE CHINESE REPUBLIC: 
Mr. Vikyiun Wellington Koo, Envoy Extraordinary “and Minister 
‘Plenipotentiary of China at Washington; ' 
Tun PRESIDENT OF THE CUBAN Repusue: 


Mr. Antonio Sanchez de Bustamante, Dean of the Faculty of Law in the ` 
University of Havana, President of the Cuban Podiety of Interna- 
tional Law; ; : 


. Tur PRESIDENT OF THE REPUBLIC OF eux ont 


Mr. Enrique Dorn y de Alsúa, Envoy Extraordinary’ a and Minister. 
. Plenipotentiary of Ecuador at Paris; 


Tur Preswent or THE Fruncn REPUBLIC: i 
Mr. Georges Clemenceau, President of the Council, Minister of War; 


His MAJESTY THE Kine or THE HELLENES: 
Mr. Nicolas Politis, Minister for Foreign Affairs; 
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Tam PRESIDENT OF THE REPUBLIC OF GUATEMALA: 
Mr. Joaquim Mendez, formerly Minister of State for Public Works and 
- Public Instruction, Envoy Extraordinary and Minister Plenipotenti- 
ary of Guatemala at Washington, Envoy Extraordinary and ain 
Plenipotentiary on special mission at Paris; 
` THE PRESIDENT or THE REPUBLIC or Hartt: 
Mr. Tertullien Guilbaud, Envoy Extraordinary and Minister Plenipo- 
tentiary of Haiti at Paris; 
His Masesty THE Kine or tae Hepgaz: 
Mr. Rustem Haidar; 


THE PRESIDENT OF THE REPUBLIC oF HONDURAS: 
Dr. Policarpe Bonilla, on special mission to Washington, formerly Presi- 
dent of the Republic of Honduras,- Envoy PRT and Min- 
_ ister Plenipotentiary; 
His MAJESTY THE Kine or ITALY: 
The Honorable Tommaso Tittoni, Senator of the Kingdom, Minister 
for Foreign Affairs; 
His MAJESTY THE EMPEROR or JAPAN: 
Mr. K. Matsui, Ambassador Extraordinary and Plenipotentiary of His 
Maj esty the Emperor of Japan at Paris; 
THE PRESIDENT oF THE REPUBLIC OF LIBERIA: 
The Honorable C.D.B. King, Secretary of State. 


THE PRESIDENT or THE REPUBLIC or NICARAGUA: 
Mr. Salvador Chamorro, President of the Chamber of Deputies; 


THE PRESIDENT OF THE REPUBLIC OF PANAMA: ` 
Mr. Antonio Burgos, Envoy Extraordinary and Minister Plenipoten- 
tiary of Panama at Madrid; 
Tun PRESIDENT OF THE REPUBLIC oF Peru: - - 
Mr. Carlos G. Candamo, Envoy Extraordinary and Minister. Plenipo- 
. tentiary of Peru at Paris; 
Tue PRESIDENT or THE POLISH REPUBLIC: 
Mr. Ignace J. Paderewski, President of the Council of Ministers, 
Minister for Foreign Affairs; 
“Tue PRESIDENT or THE PORTUGUESE REPUBLIC: 
- Dr. Affonso da Costa, formerly President of the Council of Ministers; 
His MAJESTY. THE Kina or ROUMANIA: 


Mr. Nicolas Misu, Envoy Extraordinary and Minister Plenipotentiary l 
of Roumania at London; 
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His MAJESTY THE KING OF THE SERBS, THE CROATS AND THE SLOVENES: 
Mr. Milenko R. Vesnitch, Envoy Extraordinary and Minister Plenipo- 
tentiary of His Majesty the King of the Serbs, the Croats and the 
Slovenes at Paris; 


His Masesty TuE Kine or SIAM: 


His Highness Prince Charoon, Envoy Extraordinary and Minister Plen- 
ipotentiary of His Majesty the King of Siam at Paris; 


THE PRESIDENT OF THE CzECHO-SLOVAK REPUBLIC: 
Mr. Karel Kramar, President of the Council of Ministers; 


Tue PRESIDENT OF THE REPUBLIC oF URUGUAY: 


Mr. Juan Antonio Buero, Minister of Industry, formerly Minister of 
Foreign Affairs; 


Who have agreed as follows:— 


CHAPTER I 
General Principles 


ARTICLE 1 


The high contracting parties recognize that every Power has complete and 
exclusive sovereignty over the air space above its territory. 

For the purpose of the present convention the territory of a state shall be 
understood as including the national territory, both that of the mother 
country and of the colonies, and the territorial waters adjacent thereto. 


ARTICLE 2 


Each contracting state undertakes in time of peace to accord freedom of 
innocent passage above its territory to the aircraft of the other contracting 
states, provided that the conditions laid down in the present convention are 
observed. 

Regulations made by a contracting state as to the admission over its 
territory of the aircraft of the other contracting states shall be applied with- 
out distinction of nationality. 


ARTICLE 3 


Each contracting state is entitled, for military reasons or in the interest of 
public safety, to prohibit the aircraft of the other contracting states, under the 
penalties provided by its legislation and subject to no distinction being made 
in this respect between its private aircraft and those of the other contracting 
states, from flying over certain areas of its territory. 

In that case the locality and the extent of the prohibited areas shall be 
published and notified beforehand to the other contracting states. 
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- ARTICLE 4 


Every aircraft which finds itself above a prohibited area shall, as soon as 
aware of the fact, give the signal of distress provided in paragraph 17 of Annex - 
(D)? and land as soon as possible outside the prohibited area at one of the 
nearest aerodromes of the state unlawfully flown over. 


CHAPTER II 
Nationality of Aircraft 
ARTICLE 5 


No contracting state shall, except by a special and temporary authorization, 
permit the flight above its territory of an aircraft which does not possess the 
nationality of a contracting state. 


ARTICLE 6 i 
Aircraft possess the nationality of the state on the register of which they 
are entered, in accordance with the provisions of Section I (c) of Annex (A)? 


ARTICLE 7 


No aircraft shall be entered on the register of one of the contracting states 
unless it belongs wholly to nationals of such states. , 

No incorporated company can be registered as the owner of an aircraft 
unless it possesses the nationality of the state in which the aircraft is regis- 
tered, unless the president or chairman of the company and at least two- 
thirds of the directors possess such nationality, and unless the company 
fulfils all other conditions which may be prescribed by the laws of the said 
state. i ` 


ARTICLE 8° 


An aircraft cannot be validly registered in more than one state. 


ARTICLE 9 


The contracting states shall exchange every month among themselves and 
transmit fo the International Commission for Air Navigation referred to in 
Article 34 copies of registrations and of cancellations of registration which | 
shall have been entered on their official registers during the preceding month. 


- ÀRTICLE 10 


All aircraft engaged in international navigation shall bear their nation- 
_ ality and registration marks as well as the name and residence of the owner in 
accordance with Annex (A).2 i 

? See footnote 1, p. 195. 
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Gia III 
Certificates of Airworthiness and Competency 
ÅRTICLE 11 


- Every aircraft engaged in international navigation shall, in accordance 
with the conditions laid down in Annex (B),’ be provided with a certificate of 
airworthiness issued or rendered valid by the state whose nationality it 
possesses. ; 

ÀRTICLE 12 


The commanding officer, pilots, engineers and-other members of the oper- 
ating crew of every aircraft shall, in accordance with the conditions laid down 
in Annex (E),? be provided with certificates of competency and licences 
issued or rendered valid-by the state whose nationality the aircraft possesses. 


ARTICLE 13. 


` Certificates of airworthiness and of competency and licences issued or 
rendered valid by the state whose nationality the aircraft possesses, in 
accordance with the regulations established by Annex (B)* and Annex (E) * 
and-hereafter by the International Commission for Air Navigation, shall be 
recognized as valid by the other states. , 

Each state has the right to refuse to recognize for the purpose of flights’ 
within the limits of and above its own territory certificates of competency 
and licences granted to one of its ‘nationals by another contracting state. 


ARTICLE 14 ee - 


_No wireless apparatus shall be ‘carried without a special licence issued by 

the state whose nationality the aircraft possesses. Such apparatus shall not 

` be used-except by members of the crew papiades with a special licence for. 

the purpose. 

Every aircraft used in public ene and capable of carrying ten or more 

persons shall be equipped with sending and receiving wireless apparatus 

_ when the methods of employing such apparatus shall have been determined 
`- “by the International Commission for Air Navigation. 

This Commission may later extend the obligation of carrying wireles ; 

apparatus to all other classes of aircraft i in the conditions and according to © 

the methods which it may determine. 


CHAPTER IV 
Admission to Air Navigation above Foreign Territory 
ARTICLE 15 


Every aircraft of a contracting state has the right to cross the air space of. 
another state without landing. In this case it shall follow the route fixed by 
s a 3 See footnote 1; p. 195. : 
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the state over which the flight takes place.. However, for reasons of general 
security it will be obliged to land if ordered to so by means of the signals 
provided in Annex (D)* ` 

Every aircraft which passes from one state into another shall, if the reg- 
ulations of the latter state require it, land in one of the aerodromes fixed by 
the latter. Notification of these aerodromes shall be given by the contract- 
ing states to the International Commission for Air Navigation and by it trans- 
mitted to all the'contracting states.. 

The establishment of international airways shall be subject to the consent - 
of the states flown over. 

ARTICLE 16 


Each contracting state shall have the right to establish reservations and 
restrictions in favor of its national aircraft in.connection with the carriage of 
persons and goods for hire between two points on its territory. 

Such reservations and restrictions shall be immediately published, ‘and: 
` shall be communicated to the International Commission for Air Navigation, 
. which shall notify them to the other contracting states. 


ARTICLE 17 


The aircraft’ of a contracting state which establishes reservations and 
restrictions in accordance with Article 16 may be subjected to the same 
‘reservations and restrictions in any other contracting state, even though 
the latter state does not itself impose the reservations and restrictions’ on 
other foreign aircraft. 

Ta? ARTICLE 18 

Every aircraft passing through the territory of a contracting state, in- 
cluding landing and stoppages reasonably necessary for the purpose of such 
transit, shall be exempt from any seizure on the ground of infringement of 
patent, design or model, subject to the deposit of security the amount of 
which in default of amicable agreement shall be fixed with the least possible 
delay by the competent authority of the place of seizure. 


CHAPTER V 
Rules to be Observed on Departure, when under Way and on Landing 
> , ” ÅRTICLE 19 l 
‘Every aircraft engaged in international navigation shall be provided with: 
(a) A certificate of registration in accordance with Annex (A);4 
(b) A certificate of airworthiness in-accordance with Annex (B);4 


(c) Certificates and licences of the goranz officer, pilots and crew in l 
accordance with Annex (E);* 


(d) If it carries passengers, a list of their names; 
£See footnote 1, p. 195. 
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(e) H it carries freight, bills of lading and manifest; 
(f) Log books in accordance with Annex (C);5 
(g) If equipped with wireless, the special licence preseribed by Article 14. 


ARTICLE 20 
The log books shall be kept for two years after the last entry. 


ARTICLE 21 


Upon the departure or landing of an aircraft, the authorites of the coun- 
try shall have, in all cases, the right to visit the aircraft and to verify all the 
documents with which it must be provided. 


ARTICLE 22 


Aireraft of the contracting states shall be entitled to the same measures of 
assistance for landing, particularly in case of distress, as national aircraft. 


ARTICLE 23 


With regard to the salvage of aircraft wrecked at sea the principles of 
maritime law will apply in the absence of any agreement to the contrary. 


ARTICLE 24 


Every aerodrome in a contracting state, which upon payment of charges 
is open to public use by its national aircraft, shall likewise be open to the 
aircraft of allthe other contracting states. 

In every such aerodrome there shall be a single tariff of charges for landing 
and length of stay applicable alike to national and foreign aireraft. 


ARTICLE 25 


Each contracting state undertakes to adopt measures to ensure that every 
aircraft flying above the limits of its territory, and every aircraft wherever it 
may be, carrying its nationality mark, shall comply with the regulations 
contained in Annex (D).5 . 

Each of the contracting states undertakes to ensure the prosecution and 
punishment of all persons contravening these regulations. 


CHAPTER VI 


Prohibited Transport 
ARTICLE 26 


The carriage by aircraft of explosives and of arms and munitions of war is 
forbidden in international navigation. ‘No foreign aircraft shall be per- 
mitted to carry such articles between any two points in the same contracting 
state. ` 

5 See footnote 1, p. 195. 
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ARTICLE 27 


Each state may, in aerial navigation, prohibit or regulate the carriage or 
use of photographic apparatus. Any such regulations shall be at once 
notified to the International Commission for Air Navigation, which shall 
communicate this information to the other contracting states. 


ARTICLE 28 


As a measure of public safety, the carriage of objects other than those 
mentioned in Articles 26 and 27 may be subjected to restrictions by any con- 
tracting state. Any such regulations shall be at once notified to the Inter- 
national Commission for Air Navigation, which shall communicate this 
information to the other contracting states. 


a ARTICLE 29 


All restrictions mentioned in Article 28 shall be applied i a to national 
and foreign aircraft. 


CHAPTER VII- 
State Aircraft . 


ARTICLE 30 


The following shall be deemed to be state aircraft: 

(a) Military aircraft; 

(b). Aircraft exclusively employed in state service, such as posts, customs, 
police. f 

Every other aircraft shall be deemed to be a private aircraft. 

- All state aircraft other than military, customs, and police aircraft shall be 

treated as private aircraft and as such shall be subject to all the provisions of 
the present convention. 


- ARTICLE 31 


Every aircraft commanded by a person in military service detailed for the 
purpose shall be deemed to be a military aircraft. 


ARTICLE 32 


‘No military aircraft of a contracting state shall fly over the territory of 
another contracting state nor land thereon without special authorization. 
In case of such authorization the military aircraft shall enjoy, in principle, 
in the absence of special stipulation the privileges which are customarily 
accorded to foreign ships of war. 

A military aireraft which is forced to land or which is requested or sum- 

~moned to land shall by reason thereof acquire no right to the privileges 
referred to in the above paragraph. 


t 


a t . É a a: F 
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ARTICLE 33 


Special arrangements between the states concerned will determine in what 
cases police and customs aircraft may be authorized to eross the frontier. 
They shalli in no.case be- entitled to the privileges referred to in Articls 82. 


` CHAPTER VIII . 
International Commission for Air Navigation 
: ARTICLE 34 
There shall be instituted, under the name of the International Commission ` ` 


for Air Navigation, a permanent Commission placed under the direction of. 


the League of Nations, and composed. of: 
`~ Two representatives of each of the following states: The United States 


’ of America, France, Italy and, Japan; 


One representative of Great Britain and one of each of the British. Domin- 
ions and of India; 
` One representative of each of the other E states. 

` Each of the five states first named (Great Britain, the British Dominions 


~ and India counting for this purpose as one state) shall have the least whole 


number of votes which, when multiplied by five, will give a product exceeding’ 
by at least one vote-the total number of -votes of all the other contracting - 
states. 

All the states other iian the five first ideda each have one vote. 

The International Conimission for. Air Navigation shall determiné the 


- rules of its own procedure and the place of its permanent seat, but it shall be 


free to meet in such places as it may deem convenient. Its first meeting shall 


take place at Paris. This meeting shall be convened by the French Govern- - < 


ment, as soon as a majority of the signatory ‘states shall have notified to it 


` their ratification of the present convention. 


The duties of this Commission shall be: 


(a) To receive proposals from or to make proposals to any of the contract- _ - 


ing states for the modification or amendment of the provaetone of the present 
convention and to notify changes adopted; 
(by To carry out the duties imposed upon it by the present article and by. 
Articles 9, 13, 14, 15, 16, 27,28, 36 and 37 of the present convention; 
(c) To amend the provisions of the Annexes (A) to (G); ' . 
(d) To collect and communicate to the contracting states information: of 
every kind concerning international air navigation; 
(e) To collect and communicate to-the contracting states all titonia 


‘relating to wireless telegraphy, meteorology and medical science which may ` 
- be of interest to air navigation; i 


(f) To ensure the publication of maps for air navagation ‘in accordance 
with: the provisions of Annex (F); ê 
_ * See footnote i, p. 195. 
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EO To give its opinion on questions which the states may submit for 
examination. 


Any modification of the provisions of any one of the-annexes may be made 
by the International Commission for Air Navigation when such modification 
shall have been approved by three-fourths.of the total possible votes which 
could be cast if all the states were represented, and shall become effective from 
the time when it shall have been notified by the interna tions Commission 
` for Air Navigation to all the contracting states. 

` Any proposed modification of the articles of the present convention shall 
be examined by the International Commission for Air Navigation, whether 
it originates with one of the contracting states or with the Commission itself. 
No such modification shall be proposed for adoption by the contracting states ` 
unless it shall have been approved by at least two-thirds of the total possible 
votes. 

All such modifications of the articles of the convention (but not of the 
provisions of the annexes) must ‘be formally adopted by the contracting 
states béfore they become effective. . 

The expenses of organization and operation of the International Commis- 
sion for Air Navigation shall be borne by the contracting states in proportion 
to the number of votes at their. disposal. 

The expenses occasioned by the sending of technical delegations wal þe 
borne by their respective states. 


” CHAPTER IX 


Final Provisions 
ARTICLE 35 


The high contracting parties undertake as far as they are respectively con- 
cerned tò cooperate as far as possible in international measures concerning: 

(a) . The collection and dissemination of statistical, current, and special me- 
teorological information, in accordance with the provisions of Annex (G);7 

(b) The publication of standard aeronautical maps, and the establishment 
of a uniform system of ground marks for flying, in accordance with the 
- provisions of Annex (F);7 

(c) The use of wireless telegraphy in air navigation, the establishment of 
the necessary wireless stationa, and the observance of international wireless 
regulations. . : 


` l ` ARTICLE 36 


General provisions relative to customs in connection with international air 
navigation are the subject of a special agreement contained in Annex (H) £ to 
the present convention. : 

7 See footnote 1, p. 195. 
8 Printed herein, p. 208. 
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Nothing in the present convention shall be construed as preventing the 
contracting states from concluding, in conformity with its principles, special 
protocols as between state and state in respect of customs, police, posts and 
other matters of common interest in connection with air navigation. Any 
such protocols shall be at once notified to the International Commission for 
‘Air Navigation, which shall communicate this information to the other 
contracting states. 


ARTICLE 37 


In the case of a disagreement between two or more states relating to the 

- interpretation of the present convention, the question in dispute shall be de- 

termined by the Permanent Court of International Justice to be established 
by the League of Nations and, until its establishment, by arbitration. 

If the parties do not agree on the choice of the arbitrators, they shall 
proceed as follows: 

Each of the parties shall name an arbitrator, and the arbitrators shall meet 
to name an umpire. If the arbitrators cannot agree, the parties shall each 
name a third state, and the third states so named shall proceed to designate 
the umpire, by agreement or by each proposing a name and then determining 
the choice by lot. 

Disagreement relating to the technical regulations annexed to the present 
convention shall be settled by the decision of the International Commission 
for Air Navigation by a majority of votes. 

In case the difference involves the question whether the interpretation of 
the convention or that of a regulation is concerned, final decision shall be 
made by arbitration as provided in the first paragraph of this article. 


ARTICLE 38 


In case of war, the provisions of the present convention shall not affect the 
freedom of action of the contracting states either as belligerents or as neutrals. 


ARTICLES 39 


The provisions of the present convention are completed by the Annexes 
(A) to (H),° which, subject to Article 34 (c), shall have the same effect and. 
shall come into force at the same time as the convention itself. 


ARTICLE 40 


The British Dominions and India shall be deemed to be states for the pur- 
poses of the present convention. 

The territories and nationals of protectorates or of territories administered 
in the name of the League of Nations shall for the purposes of the present 
convention be assimilated to the territory and nationals of the protecting or 

mandatory states. 
i ? See footnote 1, p. 195. 
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ARTICLE 41 


States which have not taken part in the war of 1914-1919 shall be permitted 
to adhere to the present convention. 

This adhesion shall be notified through the diplomatic channel to the 
‘Government of the French Republic, and by it to all the: signatory or aberia 
states. 


ARTICLE 42 


A state which took part in the war of 1914-1919 but which is not a signa- 
tory of the present convention may adhere only if it is‘a member of the 
League of Nations or until the Ist January, 1923, if its adhesion is approved 
by the Allied and Associated Powers. signatories of the treaty of peace 
concluded with the said state. After the Ist January, 1923, this adhesion 
may be admitted if it is agreed to by at least three-fourths of the signatory 
and adhering states voting under the conditions provided by Article 34 of the 
present convention. 

Applications for adhesions shall be addressed to the Gorei of the 
French Republic, which will communicate them to the other contracting 
Powers. Unless the state applying is admitted ipso facto as a member of the 
League of Nations, the French Government will receive the votes of the said 
Powers and will announce to them the result of the voting. 


ARTICLE 43 


The present convention may not be denounced before the 1st January,1922. 
In case of denunciation, notification thereof shall be made to the Government 
of the French Republic, which shall communicate it to the other contracting _ 
parties. Such denunciation shall not take effect until at least one year after 
the giving of notice, and shall take effect only with respect to the Power which. 
has given notice. 

The present convention shall be ratified. : 

Each Power will address its ratification to the French Government, R 
will inform the other signatory Powers. 

The ratifications will remain deposited i in the archives of the French Gov- 

- ernment. 

The present convention will come into force for each signatory Power, in 
respect-of other Powers, which have already ratified, forty days from the date 
of the deposit of its ratification. 

‘On the coming into force of the present Shaver the French Govern- 

ment will transmit a certified copy to the Powers which under the treaties 
of peace have undertaken to enforce'rules of aerial EERTE in conformity 
with those contained in it. 

Done at Paris, the 13th day of October, 1919, in a single copy which shall 
remain deposited in the archives of the French Government and of which 
duly authorized copies shall be sent to the contracting states. 
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The said copy, dated as above, may be ied until the 12th day of April, 
1920, inclusively: 

In faith whereof the bereinafter-named plenipotentiaries, whose powers 
have been found in good and due form, have signed the present convention 
_ in the French, English, and Italian languages, which are equally authentic. ~ 


(u.s.) Huan C. WALLACE. . (u.s.) §. Pieson. 

(.8.) Ronin-JAEQUEMYNS. ` . (i8.) N. Pours. 

(L:s.) ISMAEL MONTES: (L.s.) GUILLERMO MATOS. Pacano. ; 
(u.s.) RAUL FERNANDES. _ (u.8.) VITTORIO SCIALOJA. 

(u.s.) Eyre A. Crows. "| (us.) K. Marsur. 

‘(as.). Gores H. PERLET. (u.s.) Antono Burgos. 
(u.s.). ANDREW FISHER.  ' (us.) I. J. PADEREWSKI. . 
(u.8.), R. A. BLANKENBERG. (L.s.) Arronso Costa. 
(u.8.) THomMas MACKENZIE. ` (u.8.) ALEX. Varva VoEvop. 
(u.8.) Eyre A. Crowe. (1.8.) Dr. ANTE TRUMBIC. 
(&.s.) V. K. WELLINGTON Koo. (u.8.) CHAROON. 


(u.s.) Raras Marrinez ORTIZ. (1.8.) Sreran ÒsuUsKY. 
(u.s.) E. Dorn Y De Arsva. * (u.s) J. A. Bumro.. 


ANNEX H) 10 
CUSTOMS 
General Provisions 
t 2 
Any aircraft going abroad shall depart. only from aerodromes specially 
designated by the customs administration of each contracting state, and 


named “customs aerodromes,” 
Aireraft coming from abroad shall land only in such aerodromes. 


10 Nors.—Certain divergencies appear to exist between the French, English and Italian 
texts of Annex H,-all three of which have the same value. His Majesty’s Government con- 
sider it desirable to call attention to these divergencies and to place on record the following 
suggestions for corrections in the English text of paragraphs 9, 11 and 17 of Annex H, which“ 
their representatives will eventually propose for consideration. 

Paragraph 9 of the Annex is not clearly intelligible in either the French or English text. 
The following is suggested as an alternative to the English text of the third sub-paragraph:— 

“In the event of the establishment between two or more countries of a Federation of 
Touring Societies, the aircraft of the said countries shall have the benefit of the Trip- 
tyque system.” . 


In paragraph 11 of the Annex there is a Sana between the French text and the 
English and Italian texts. The French text is apparently the correct version. The English 
text should therefore probably run as follows:— i 

“With regard to goods exported in discharge of a ‘temporary admission’ bond, or 
exported from bonded warehouse or on drawback, the exporter shall produce as proof of 
exportation a certificate of landing from the customs at the place of destination.” 
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Every aircraft which passes from one state into another is obliged to cross 


the frontier between certain points fixed by the contracting states. These 
points are shown on the aeronautical maps. 


3 


All necessary information concerning customs aerodromes within a state, 
including any alterations made to the list and any corresponding alterations 
necessary onthe aeronautical maps and the dates when such alterations be- 
come valid,:and all other information concerning any international aero- 
dromes which may be established, shall be communicated by the state con- 
cerned to the International Commission for Air Navigation, which shall 
notify such information to all of the contracting states. The contracting 
states may agree to establish international aerodromes at which there may 
be joint customs services for two or more states. 

4 =< 

When, by reason of a case of force majeure, which must be duly justified, 
an aircraft crosses the frontier at any other point than those designated, it. 
shall land at the nearest customs aerodrome on its route. If it is forced to 
land before reaching this aerodrome it shall inform the nearest police or 
customs authorities. 

It will only be permitted to ave again with the authorization of diss 
authorities, who shall, after verification, stamp the log book and the manifest - 
provided for in paragraph 5: they shall inform the pilot of the customs 
aerodrome where he must necessarily carry out the formalities of customs 
clearance. 

5 


Before departure, or immediately after arrival, according to whether they 
are going to or coming back from a foreign country, pilots shall show their 
log books to the authorities of the aerodrome and, if necessary, the manifest 
of the goods and supplies for the journey which they carry. 


: 6 
The manifest is to be kept in conformity with the attached form No. 1.2 








Paragraph 17 of the Annex apparently refers entirely to Chapter VII of the Air Conven- 
` tion (State Aircraft, Articles 30-33). The English text should therefore apparently run as 
follows:— 
“The provisions of this Annex do not apply to aliy araut visiting a State by 
special authorisation (Articles 30, 31 and 32 of the Convention), nor to police and 
customs aircraft (Articles 30 and 33 of the Convention).” 


it Omitted from this SUPPLEMENT. 
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The goods must be the subject of detailed declarations in confornity with 
` the attached form No. 2,2 made out by the senders. - 

Every contracting state has the right to prescribe for the insertion either 
on the manifest or on the customs declaration of such. supplementary 
entries as it may deem MEERA: 
as 

In the case of an aircraft transporting goods the customs officer, before dè- 
parture, shall examine the manifest and declarations; make-the prescribed 
verifications and sign the log book as well as the manifest. He shall verify 
his signature with a stamp. “He shall seal the goods or sets of goods, i 
which such a formality is required. 

On arrival the customs officer shall ensure that the séal is unbroken, shall a 
pass the goods, shall sign the log book dnd keep the manifest. 

In the case of an aircraft with no goods on board, the log book only shall be 
signed by the police and customs officials. 

The fuel on board shall not be liable to customs duties provided the quan- 
tity thereof does not exceed that needed for the journey as defined in the log 
‘book. 

8- 
As an exception to the general regulations, certain dass of aircraft, 


particularly postal aircraft, aircraft belonging to aerial transport companies - 


regularly constituted and ‘authorized and those belonging to-membéers ‘of 
recognized touring societies not engaged in the public conveyance of persons 
or goods, may be freed from the obligation of landing at a customs aerodrome 
and authorized to begin or end their.journey at, certain inland aerodromes 
appointed by the customs and police administration of each state at which 
customs formalities shall be complied with. 

- However, such aircraft shall follow the normal air route, and make their 
identity known by signals agreed upon as they fly across the frontier. ee 

Regulations Applicable to Aircraft and Goods. f 
a : 

Aircraft landing in foreign countries are in principle liable to customs = 
duties if such exist: ~ 

If they are to be reexported they shall have the benefit of the ieoa 
as to permit by bond or deposit of the taxes. _ 
_ Inthe case of the formation, between two.or-more countries of the Union,” 


of touring societies, the aircraft of the said countries will have the benefit 
of the eres of the < “Eryptigue.? i 


10. 5 


Goods arriving by aircraft shall be considered as coming from the country . 
where the.log book and manifest, have been signed by the- gustoms officer: 
r Omitted from this SUPPLEMENT, 
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As regards their origin and the different customs régimes, they are liable 
to the regulations of the same kind as are applicable to goods imported by 
“land or sea. 


Il 


With regard to goods exported in discharge of a temporary receiving or 
bonded account or liable to inland taxes, the senders shall prove their right 
to send the goods abroad by producing a certificate from the customs of the 
place of destination. 


Air Transit 
- 12 


When an aircraft to reach its destination must fly over one or more con- 
. tracting states, without prejudice.to the right of sovereignty of each of 
-the contracting states, two cases must be distinguished: 

-L If the aircraft neither sets down nor takes up passengers or goods, it 
is bound only to keep to the normal air route and make itself known by 
signals when passing over the points designated for such purpose. 

2. In other cases, it shall be bound to land at a customs aerodrome and 
the name of such aerodrome shall be entered in the log book before departure. 
On landing, the customs authorities shall examine the papers and the cargo, 
and take, if need be, the necessary steps to ensure the reexportation of the 
craft and goods or the payment of the dues. 

` 'The provisions of paragraph 9 (2) are applicable to goods to be reexported. 

If the aircraft sets down or takes up goods, the customs officer shall verify 
the fact on the manifest, t dua completed, and shall affix, if necessary, a new 
seal. 


- Various Provisions 
13 


Every aireraft during flight, wherever it may be, must conform to the - 
orders from police or customs stations and police or customs aircraft of the 
- state over which it is flying. 


14 


Customs officers and excise officials, and generally speaking the represent- 
atives of the public authorities shall have free access to all starting and 
landing places for aircraft; they: may also search any aircraft and its cargo to 
exercise their rights of supervision. . 


15 Oe - 
Except i in the case of postal agait, all moniu or throwing out in the 
course of flight, except of ballast, may be prohibited. 
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16 


In addition to any penalties which may be imposed by local law for in- 
fringement of the preceding regulations, such infringement shall be reported 
to the state in which the aircraft is registered, and that state shall suspend for 
a limited time, or permanently, the certificate of registration of the offending 
aircraft. 

17 


The provisions of this annex do not apply to military aircraft visiting a 
state by special authorization (Articles 31, 32 and 33 of the Convention), 
nor to police and customs aircraft (Articles 31 and 34 of the Convention). 


ADDITIONAL PROTOCOL TO THE CONVENTION FOR THE REGULATION OF AERIAL 
NAVIGATION OF OCTOBER 13, 1919, PROCÈS-VERBAL OF THE DEPOSIT OF 
RATIFICATIONS AND NOTIFICATION OF THE ACCESSION OF PERSIA } 


No. 1 


Adare Protocol to the Convention of October 18, 1919, nr to the 
Regulation of Aerial Navigation 


The high contracting parties declare themselves ready to grant, at the 
request of signatory or adhering states who are concerned, certain deroga- 
tions to Article 5 of the convention, but only where they consider the reasons 
involved worthy of consideration. 

The requests should be addressed to the Government of the French 
Republic, who will lay them before the International Commission on Aerial 
Navigation provided for in Article 34 of the convention. 

The International Commission on: Aerial Navigation will examine each 
request, which may only be submitted for the acceptance of the contracting 
states if it has been approved by at least a two-thirds majority of the total 
possible number of votes, that is to say, of the total number of votes which 
could be given if the representatives of all the states were present. 

Each derogation which is granted must be expressly accepted by the 
contracting states before coming into effect. 

The derogation granted will authorize the contracting state profiting 
thereby to allow the aircraft of one or more named non-contracting states 
to fly over its territory, but only for a limited period of time fixed by the 
text of the decision granting the derogation. 

At the expiration of this period the derogation will be automatically re- 
newed for a similar period unless one of the contracting states has de- 
clared its opposition to such renewal. 

Further, the high contracting parties decide to fix June 1, 1920, as the 
date up to which the present protocol may be signed, and, on account of the 


1 British Treaty Series, 1922, No. 11. 
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‘bearing which the present protocol has on the convention of October 13, 1919, 
to prolong until that date the’ pened under which the above-mentioned 
convention may be signed. 

“Done at Paris, the first of May, nineteen hundred and twenty, i in a single 
copy, which shall remain deposited in the archives of the Government of the 
French Republic, and of which authenticated copies will be transferred to 
the contracting states. 

The said copy, dated as above, may be signed up to and inclusive of the 
first day of June, nineteen hundred and twenty. ` 

In faith whereof, the undermentioned plenipotentiaries, whose powers 
have been found in good and due form, have signed the present protocol, of 
which the French, English and Italian text will be recognized as of gual 
validity. 


Hven Ç. WALLACE. 
E. De GAIFFIER. 

J. ©. ARTEAGA. 
DERBY. 

Grorcre H. PERrLEY. 
ANDREW FISHER. 
THOMAS MACKENZIE. 


A. MILLERAND. 
A. ROMANOS. 


‘Bonin. 


K. MATSUI. 

R. A. AMADOR. 
ERASME PILTZ. 
Jožo CHAGAS. 


R. A. BLANKENBERG. D. J. GHIKA. 
‘DERBY. Dr. ANTE TRUMBIC. 
Vixyvin WELLINGTON Koo. CHAROON. 

RAFAEL Martinez ORTIZ. STEFAN OSUSKY. 

E. Dorn Y De Atsva. J. C. Bianco, 


No. 2 


Procés-verbal of the Deposit of Ratifications of the Convention for the Regulation 
of Aerial Navigation, dated Paris, October 18, 1919, and of the Additional 
Protocol to the said Convention, dated Paris, May 1, 1920 


In accordance with the final clauses of the Convention for the Regulation 
of Aerial Navigation, dated Paris, the 13th October, 1919, signed by the 
United States of America, Belgium, Bolivia, Brazil, the British Empire, 
China, Cuba, Ecuador, France, Greece, Guatemala, Italy, J apan, Panama, 
Poland, Portugal, Roumania, the Serb-Croat-Slovene State, Siam, Czecho- 
Slovakia and Uruguay, and to which Peru, by declaration dated Paris, the 
22nd June, 1920, Nicaragua, by declaration dated Paris, the 31st December, 
1920, and Liberia, by declaration dated Paris, the 29th March, 1922, have 

‘acceded, the undersigned have met together at the Ministry for Foreign 
Affairs at Paris in order to proceed to the deposit: of the ratifications of the 
said convention and to hand them over to’the Government of the French 
Republic. 

The instruments of ratification of Belgium, Bolivia, the British Empire, 
France, Greece, Portugal, the Serb-Croat-Slovene State and Siam being 
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produced, and, on examination, being found in good and due form, have 
been entrusted to the Government of the French Republic to be deposited 
in its archives. 


The undersigned, represéntatives of Belgium, Polisa; the British Empit & 


France, Greece, Portugal, the Serb-Croat-Slovene State and Siam, duly 
authorized, declare ‘that their respective -governments may postpone, as 
regards the signatory states which have not yet deposited their ratifications, 
as well as Spain, Switzerland, Norway, Sweden, the Netherlands, Denmark, 

Finland, Esthonia, Latvia and Monaco, the.applicationof the provisions of. 
Article 5 of the convention, until it may be possible to grant the derogations 
provided in the additional protocol to the said convention. The decisions 
_ adopted by the said governments, in regard to the above right to postpone 
the application of the provisions of the article so far as the states mentioned 
‘are concerned, shall be notified to the Government of the French Republic, 
which will communicate the information to the various contracting states. l 
As soon as the International Commission for Aerial Navigation shall be 


constituted, these notifications shall be addressed to this Commission, which... l 


will inform the contracting states of thèm. 

. In accordance with the final clauses of the convention, the French agent: 
ment will inform all the contracting states of the deposit ‘of ratifications 
which are made subsequently. 

A certified copy of the present procès-verbal shall ‘be communicated, om 
the French Government to all the signatory states. A 

In faith whereof the undersigned have ae the present procés-verbal and 
have- affixed their seals thereto. 

Done at Paris, the 1st June, 1922. ce He l 

(2.8) E. De GAFFER `. (u.8.) P. METAXAS; ” 


(1.s.) FELIX AVELINO ARAMAYO.. (L.8.) Joīo CHagas. ` 
(L.85.) HARDINGE. or PENSHURST. {(2.s.) M. BOSHKOVITCH. 
(u.s.) R. POINCARÉ. n (L.8.) “CHAROON. 

No. 3 


Procès-verbal of the Deposit of the Ratification of Japan of the Convention for 
the Regulation of Aerial Navigation, dated Paris, October 18, 1919, and ` 
of the Additional Protocol to the said Convention, dated Paris, May 1,:1920 | 


` In accordance with the final clauses of the Convention for-the Regulation - 
‘of Aerial Navigation, dated Paris, the 13th» October, 1919, signed by the. - 
United States of America, Belgium, Bolivia, Brazil, the British Empire, 
-China, Cuba, Ecuador; France, Greece, Guatemala, Italy, Japan, Panama, - 
‘Poland, Portugal, Roumania, the Serb-Croat-Slovene State, Siam, Czecho- ` 
Slovakia and Uruguay, and to which Peru, by declaration dated Paris, the 
22nd June, 1920, Nicaragua, by declaration dated Paris, the 31st December, 
1920, and Liberia, by declaration dated Paris, the 29th March, 1922, have 
acceded, the Ambassador of Japan at Paris has presented himself at the — 
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Ministry for Foreign Affairs at Paris in order to proceed to the deposit of the 
ratification of Japan of the said convention and to hand it over ‘to the 
Government of the French Republic. 

This instrument being produced ånd, on examination, benë found in good 
and due form, has been entrusted to the Goverment of the French Republic 
to be deposited i in its archives, 

A certified copy of the present procés-verbal shall be communicated by 
the French Government to all the signatory states. 

In faith whereof the undersigned have signed the present procès-verbal 
and have affixed their seals thereto. 

Done at Paris, the Ist June, 1922. ; 
Pah (z.s.) K. Isam. 
(u.s.) R. POINCARÉ. 


> No. 4 


M. Samad Khan, Minister of Persia at Paris, to M. A. M illerand, President 
; of the Council, Minister for Foreign Affairs 


Sir, - . Paris, April 9, 1920. 
By a telegram which I have just received from. Tehran, the Government 

of His Majesty the Shah has instructed me to notify to the Government of 
the French Republic its adhesion to thé Convention for the Regulation of 
Aerial Navigation of 1919, whilst pointing out that the Imperial Govern- 
ment reserves the right to prepare, to the extent possible, the new means and 
organizations required to carry out the clauses of this convention. 

. I avail, &c. 

n . SAMAD KHAN. 


TREATY BETWEEN THE UNITED STATES AND COSTA RICA CONCERNING EXTRA- 
DITION AND EXCHANGE OF NOTES CONCERNING DEATH PENALTY ! 


Signed. at San José, November 10, 1922; ratifications exchanged April 27, 1923 


The Republics of the United States of America and of Costa Rica, de- 
siring to assure the prompt and efficient action of justice in punishing de- 
linquents who attempt to escape the penalty prescribed by the laws of one 
country by taking refuge in the other, have resolved to conclude a treaty of _ 
extradition. For that purpose they have named as their respective pent 
potentiaries: 

The President of the United States of America, Mr. Roy Tasco Davis, 
Envoy Extraordinary and Minister Plenipotentiary of. the United States 
of America in Costa Rica; and 

‘The President of the Republic of Costa Rica, the Secretary of State i in the 

Office of Foreign Relations, Sefior José Andrés Coronado Alvarado; 
- 1 U. S. Treaty Series, No. 668. 
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Who, after having mutually communicated their full powers, and they 
being found in good and due form, have stipulated as follows: 


ARTICLE I 


It is agreed that the Government of the United States of America and the 
Government of Costa Rica shall, upon mutual requisition duly made as 
herein provided deliver up to justice any person who may be charged with, 
or may have been convicted of any of the crimes specified in Article II of this 
convention committed within the jurisdiction of one of the contracting par- 
ties while said person was actually within such jurisdiction when the erime 
was committed, and who shall seek an asylum or shall be found within the 
territories of the other, provided that such surrender shall take place only 
upon such evidence of criminality, as according to the laws of the place where 
the fugitive or person so charged shall be found, would justify his appre- 
hension and commitment for trial if the crime or offense had been there com- 
mitted. 


ARTICLE IT 


Persons shall be delivered up according to the provisions of this conven- 
tion, who shall have been charged with or convicted of any of the following 
crimes: 

1. Murder, comprehending the crimes designated by the terms of parri- 
cide, assassination, manslaughter, when voluntary, poisoning or infanticide, 
as well as the attempt to commit these crimes. 

2. Rape, abortion, carnal knowledge of children under the age of twelve 
years. 

3. Bigamy. 

4, Arson. 

5. Willfull and unlawful destruction or obstruction of railroads, which en- 
dangers human life. 

6. Crimes committed at sea: 

(a) Piracy, as commonly known and defined by the laws of nations, or by 
statute; 

(b) Wrongfully sinking or destroying a vessel at sea or attempting to do 
80; 

{c) Mutiny or conspiracy by two or more members of the crew or other 
persons on board of a vessel on the high seas, for the purpose of rebelling 
against the authority of the captain or commander of such vessel, or by fraud 
or violence taking possession of such vessel; 

(d) Assault on board ships upon the high seas with intent to do bodily 
harm. 

7. Burglary, defined to be the act of breaking into and entering the house 
of another in the night time with intent to commit a felony therein. 

8. The act of breaking into and entering into the offices of the Government 
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- and public authorities, or the offices of banks, banking houses, saving banks, 
trust companies, insurance companies, or other.buildings not dwellings with 
intent to commit a felony therein. 

9. Robbery, defined to be the act of feloniously and forcibly taking from 
the person of another, goods or money by violence or by putting him in fear. 

10. Forgery or the utterance of forged papers. f 

11. The forgery or falsification of the official acts of the Government or 
public authority, including courts of justice, or the uttering or fraudulent 
use of any of the same. 

12. The fabrication of counterfeit money, whether coin or paper, counter- 
. feit titles or coupons of public debt, created by national, state, provincial, 
territorial, local or municipal governments, banknotes, or other instruments 
of public credit, counterfeit seals, stamps, dies and marks of state or public 
administrations, and the utterance, circulation or fraudulent use of the above 
mentioned objects. 

13. Embezzlement or criminal malversation committed within the juris- 
diction of one or the other party by public officers or depositaries, where the 
amount embezzled exceeds two hundred dollars (or Costa Rican equivalent). 

14. Embezzlement by any person or persons hired, salaried or employed, 
to the detriment of their employers or principals, when the crime or offense 
is punishable by imprisonment or other corporal punishment by the laws of 
both countries, and where the amount embezzled exceeds two hundred 
dollars (or Costa Rican equivalent). 

15. Kidnapping of minors or adults,.defined to be the abduction or de- 
tention of a person or persons, in order to exact money from them or their 
families, or for any other unlawful end. 

16. Larceny, defined to be the theft of effects, personal property, or 
money, of the value of twenty-five-dollars, or more, (or oe Rican equiva- 

lent). 
~ 17. Obtaining money, valuable securities or other property by false pre- 
tenses or receiving any money, valuable securities or other property knowing 
the same to have been unlawfully obtained, where the amount of money or 
the value of the property so obtained or received exceeds two hundred dollars 
(or Costa Rican equivalent). f 

18: Perjury or subornation of perjury. 

-, 19. Fraud or breach of trust by a bailee, banker, agent, factor, trustee, ex- 
ecutor, administrator, guardian, director or officer of any company or corpo- 
ration, or by any one in any fiduciary position, where the amount of money 
or the value of the property misappropriated exceeds two hundred dollars (or 
Costa Rican equivalent). 

20. Crimes. and offenses against the laws of both countries for the sup- 
pression of slavery and slave trading. 

21. The extradition is also to take place for participation in any of the 
aforesaid crimes as an accessory before or after the fact, provided such par- 


I 
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ticipation be punishable by imprisonment by the laws of both contracting 
parties. 
Arto IIT 


. The provisions of this convention shall not import claim of sxtradition for 
any crime or offense of a political'character, nor for acts connected with such 
crimes or offenses; and no person surrendered.by or to either of the contract- 
ing parties in virtue of this convention shall be tried or punished for a politi- 
cal crime or offense. When the offense charged comprises the act either of 
murder or assassination or of poisoning, either consummated or attempted, i 
‘the fact that the offense was committed or attempted against the life of the © 
sovereign or head of a foreign state, or against the President of either of the ` 
signatory Republics, shall not be deemed sufficient to sustain that such‘a 
crime or offense was of a political character, or was an act connected with 
crimes or offenses of a political character. - - j 


ARTICLE IV 


_ No person shall be tried for any crime or offerise other than that for which 
he was surrendered. 
ARTICLE Vv 


A fugitive criminal shall not be surrendered under the provisions hereof, 
when, from lapse of time or other lawful. cause, according to the laws of the 
place within the jurisdiction of which the crime was committed, the criminal 
is exempt from prosecution or punishment for ane offensé for which the sur- 
render is asked. . - l 

: i Armos VI > > A , ae he 


it a fistiive criminal whose surrender may be claimed pursuant to the stip- 
ulations hereof, be actually under prosecution out on bail or in custody, for a 
crime or-offense committed in the country where he has sought asylum, or - 
shall have been convicted thereof, his extradition may be deferred until-such 
proceedings be determined, and, until he shall have been set at liberty in due 
course of law. 


ARTICLE VIL 

Tf a fugitive criminal claimed by one of the parties hereto, shall be also 
claimed. by one or more powers pursuant to treaty provisions, on account of 
crimes committed within their jurisdiction, such criminal shall be delivered 


` to that state whose demand is first received. 


Anton VIII 


Under the stipulations of this convention, neither of the contracting par- - 
ties shall be bound to deliver up its own citizens or subjects. In each Repub- 
lic, according to their respective zene shall the citizenship of the delinquent 
be determined. 2 
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ARTICLE IX 


The expense of the arrest, detention, examination and transportation of 
the accused shall be paid by thig Government which has pees the demand 
for extradition. 


ARTICLE X 


Everything found in the possession of the fugitive criminal at the time of 
his arrest, whether being the proceeds of the crime or offense, or which may 
be material as evidence in making proof of the crime, shall, so far as practi- 

‘cable, according to the laws of either of the contracting parties, be delivered 
up with his person at the time of the surrender. Nevertheless, the rights of a 
_ third party with regard to the articles aforesaid, shall be duly respected. 


ArticLe XI 


The stipulations of this convention shall be applicable to all territory, 
whatever may be its situation, belonging to one or the other of the contract- 
ing parties or which may be occupied and under the jurisdiction of the same.- 

Requisitions for the surrender of fugitives from justice shall be made by 

the respective diplomatic agents of the contracting parties. In the event of 
the absence of such agents from the country or its seat of government, requi- 
sition may be made by superior consular officers. 
Tt shall be competent for such diplomatic or superior consular officers to 
ask and obtain a mandate or preliminary warrant of arrest for the person 
wliosé surrender is sought, whereupon the judges and magistrates of the two 
governments shall respectively have power and authority, upon complaint 
` made under oath, ‘to issue a warrant for the apprehension of the person 
charged, in order that he or she may be brought before such judge or magis- 
trate, that the evidence of criminality may be heard and considered; and if, 
on such hearing, the evidence be deemed sufficient to sustain the charge, it 
shall be the duty of the examining judge or magistrate to certify the same to 
the proper executive authority, that a warrant may issue for the surrender of 
the fugitive. 

If the fugitive criminal shall have eck convicted of the erime for which 
his surrender is asked, a copy of the sentence of the Court before which such 
conviction took place, duly authenticated, shall be produced. -If, however, 
the fugitive is merely charged with crime, a duly authenticated éopy of the 
warrant of arrest in the country where the crime was committed, and of the 
depositions upon which such warrant may have been issued, shall be pro- ° 
duced, with such other evidence or proof as may be deemed competent in the 
case. 


ARTICLE XII 


If when a person accused shall havè been arrested i in virtue of the mandate 
or preliminary warrant of arrest, issued by the competent authority as pro- 
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vided in Article XI hereof, and been brought before a judge or a magistrate 
to the end that the evidence of his or her guilt may be heard and examined as 
herein before provided, it shall appear that the mandate or preliminary war- 
rant of arrest has been issued in pursuance of a request or declaration re- 
ceived by telegraph from the Government asking for the extradition, it shall 
be competent for the judge or magistrate at his discretion to hold the accused 
for a period not exceeding two months, so that the demanding Government 
may have opportunity to lay before such judge or magistrate legal evidence 
of the guilt of the accused, and if at the expiration of said period of two 
months, such legal evidence shall not have been produced before such judge 
or magistrate, the person arrested shall be released, provided that the exami- 
nation of the charges preferred against such accused person shall not be 
actually going on. 


ARTICLE XIII 


In every case of a request made by either of the two contracting parties for 
the arrest, detention or extradition of fugitive criminals, the legal officers or 
fiscal ministry of the country where the proceedings of extradition are had, 
shall assist the officers of the Government demanding the extradition before 
the respective judges and magistrates, by every legal means within their or 
its power; and no claim whatever for compensation for any of the services so 
rendered shall be made against the Government demanding the extradition, 
provided, however, that any officer or officers of the surrendering Govern- 
ment so giving assistance, who shall, in the usual course of his or their duty, 
receive no salary or compensation other than specific fees for services per- 
formed, shall be entitled to receive from the Government demanding the 
extradition the customary fees for the acts or services performed by them, in 
the same manner and to the same amount as though such acts or services had 
been performed in ordinary criminal proceedings under the laws of the coun- 
try of which they are officers. 


ARTICLE XIV 


This treaty must be submitted for approval in the form prescribed by the 
laws of the two countries and shall take effect from the day of the exchange of 
the ratifications thereof; but either contracting party may at any time termi- 
nate it on giving to the other six months notice of its intention to do so. 

The ratifications shall be exchanged in San José of Costa Rica or in Wash- 
ington as soon as possible. 

In witness whereof the respective plenipotentiaries have signed the above 
articles, and have hereunto affixed their seals. 

Done in duplicate, at the city of San José de Costa Rica this tenth day of 
November one thousand nine hundred and twenty-two. 


[seaz.] Roy Tasco Davis. 
[SEAL.] J. A. CORONADO. 
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EXCHANGE OF NOTES 3 


The Secretary of State for Foreign Relations of Costa Rica to the Minister of 
the United States 


[Translation] 


Repusic or Costa Rica, 
DEPARTMENT. OF FOREIGN RELATIONS, 
San José, November 10, 1922. 
Mr. Minister: 

I have the honor to inform Your Excellency that I have received in- 
structions from the President of the Republic to declare on the part of the 
Government of Costa Rica, with reference to the extradition treaty that 
Your Excellency and the undersigned have just signed, that it is understood 
that the Government of the United States of America gives assurance that 
the death sentence will not be passed upon criminals surrendered by Costa 
Rica to the United States of America for any one of the crimes enumerated 
in the said treaty, and that that assurance will form an effective part of the 
treaty and that it will be so mentioned in its ratification. 

I avail myself of this opportunity to renew to Your Excellency the as- 
surance of my most distinguished consideration. 

. J. A. CORONADO, 
The Most Excellent Mr. Roy T. Davis, 
Envoy Extraordinary and 
Minister Plenipotentiary of ` 
the United States of America, 
San Josh. 


The Minister of the United. States to the Secretary of State for Foreign Relations 
of Costa Rica 
LEGATION OF THE UNITED States or AMERICA, | 
San José, Costa Rica, November 10, 1922. 
EXCELLENCY: i i f 
In signing today with the Secretary of State for Foreign Affairs of the 
Republic of Costa Rica the extradition treaty which was negotiated between 
the Government of the United States and that of Costa Rica, the under- - 
signed Envoy Extraordinary and Minister Plenipotentiary of the United 
States of America has the honor to acknowledge and to take cognizance of 
the note of the Secretary of State for Foreign Affairs of this day’s date, 
stating that he desires to place on record, on behalf of the Costa Rican 
Government, its understanding that the Government of the United States 
assures that the death penalty will not be enforced against criminals de- 
livered by Costa Rica to the United States for any of the crimes enumerated 
in the said treaty, and that such assurance is, in effect, to form part of the 
treaty and will be so mentioned in the ratifications of the treaty. - 
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. In order to. make this assurance in the most efféctive manner- possible, it 
is agreed by the United States, that no person charged with crimé shall be 
extraditable from Costa Rica upon whom the death penalty can be inflicted 
for the offense charged by the laws of e Joona in whiċh the charge is 
pending. i 
This agreement on the part of the United States will be mentioned’'in the 
ratifications of the treaty and will-in effect form part of the treaty. 
I avail myself of this occasion to renew to Your Excellency the assurance 
‘of.my highest and most distinguished consideration. 
Roy T. Dae: 
His Excellency, , i E 
‘SrNor pon José ÅNDRÉS. CORONADO, ae j E n aaa 
Secretary of State for Foreign Affairs, Ete., Ete., Ete., . E 
l a = San José. 
PROTOCOLS: OF AMENDMENTS TO ARTICLES 4,, 13, 15 AND 26 OF THE © 


COVENANT. OF THE LEAGUE OF NATIONS! 


Adopted by the Second Assembly of the League of Nations, October 3; 4, and 5,. 
i 1921; British ratification deposited February 3, 1923 


Prorocon OF AN AMENDMENT TO ARTICLE 4 OF ‘THE Covenant 


“The Second Assembly of the League of ‘Nations, under the Presidency ‘of | 
His Excellency Jonkheer H. A. van Karnebeek, with the Honorable Sir Eric 
` Drummond, Secretary-General, adopted at its meeting of the 5th October, 


1921, the folowing resolution, being an amendment to Article 4 of the’. - 


Covenant: 


The following paragraph shall be inserted between. the second and 
third paragraphs of Article 4: 
The Assembly shall fix by a two-thirds majority the rules dealing 
-. with the election of the non-permanent members of the Council,-and 
particularly such regulations as relate to their term of ames and the 
_ conditions of reeligibility. 


The. undersigned, being ‘duly authorized,- declare that they accept, oh ` ~ 


‘behalf of the members of the League which they represent, the epee 
amendment. 
‘The present protocol will remain open for Senine by the members of he 


League; it will be ratified and the ratifications will be deposited as soon as __ 


` possible with the Secretariat of the League. ` 
It will come into force in accordance with the. provisions of Article 26 
of the Covenant. 
A certified copy of the present. protocol will be transmitted by the 
Secretary-General to all members of the League. 
Pong at Geneva, on the fifth day of October, one thousand nine Auei : 
-1 British Treaty Series, 1923, No: 4, 
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and twenty-one, in a single copy, of which the French and English texts are 

both authentic and which will be kept in the archives.of the Secretariat 

of the League. f 
: i ‘President of the Second Assembly: 

VAN KARNEBEEK. 

Secretary-General: . 

Eric DRUMMOND. 


PROTOCOL OF AN AMENDMENT TO ARTICLE 13 OF THE COVENANT 


The Second Assembly of the League of Nations, under the Presidency 
of His Excellency J onkheer H. A. van Karnebeek, with the Honorable Sir 
Eric Drummond, Secretary-General, adopted at its meeting of the 4th 
October, 1921, the following resolution, being an amendment to Article 13 
of the Covenant: 


The members of the League agree that, whenever any ienien shall 
arise between thèm which they recognize ‘to be suitable for submission 
to arbitration or judicial settlement, and which cannot be satisfactorily 
settled by diplomacy, they will submit the whole subject-matter to 
arbitration or judicial setilement. 

Disputes as to the interpretation of a treaty, as to any question of 
international law, as to the existence of any fact which, if established, 
would constitute a breach of any international obligation, or as to the 
extent and nature of the reparation to be made for any such breach, are 
declared to be among those which are generally suitable for submission 
to arbitration or judicial settlement. 

For the consideration of any such dispute, the court to which the case is 
referred shall be the Permanent Court of International Justice, established 
in accordance with Article 14, or any tribunal agreed on by the parties- to 
the dispute or stipulated in any convention existing between them. 

The members of the League agree that they will carry out in full good 
faith any award or decision that may be rendered, and that they will not 
resort to war against a member of the League which complies therewith. 
In the event of any failure to carry out such an award or decision, the 
Council shall propose what steps should be taken to give effect thereto. 


_ The undersigned, being duly authorized, declare that they accept, on 
behalf of the members of the League which they represent, the above 
' amendment. 

The present protocol will remain open for signature by the DE of 
the League; it will be ratified and the ratifications will be deposited as soon 
as possible with the Secretariat of the League. 

It will come into force in accordance with the provisions of Article 26 
of the Covenant. 

-A certified copy of the present protocol will be transmitted by the 
Secretary-General to all members of the League. 


t 


Done at Geneva, on the fifth day of October, one thousand nine hundred - 


and twenty-one, in a single copy, of which the French and English texts are 


z 
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both authentic and which will be kept in the archives of the Secretariat of 
the League. 
President of the Second Assembly: 
VAN KARNEBEEK. 
- Secretary-General: 
Eric DRUMMOND. 


PROTOCOL OF AN AMENDMENT TO ARTICLE 15 oF THE COVENANT 


The Second Assembly of the League of Nations, under the Presidency of 
His Excellency Jonkheer H. A. van Karnebeek, with the Honorable Sir Erie 
Drummond, Secretary-General, adopted at its meeting of the 4th October, 
1921, the following resolution, being an amendment to Article 15 of the 
Covenant: 

The first paragraph of Article 15 shall read as follows: 

If there should arise between members of the League any dispute 
likely to lead to a rupture, which is not submitted to arbitration or 
judicial settlement in accordance with Article 13, the members of the 
League agree that they will submit the matter to the Council. Any 
party to the dispute may effect such submission by giving notice of 
the existence of the dispute to the Secretary-General, who will make 


all necessary arrangements for a full investigation and consideration 
thereof. 


The undersigned, being duly authorized, declare that they accept, on 
behalf of the members of the League which they represent, the above 
amendment. 

The present protocol will remain open for signature by the members of 
the League; it will be ratified and the ratifications will be deposited as soon 
as possible with the Secretariat of the League. ; 

It will come into force in accordance with the provisions of Article 26 of 
the Covenant. ; 

A certified copy of the present protocol will be transmitted by the 
Secretary-General to all members of the League. 

Done at Geneva, on the fifth day of October, one thousand nine hundred 
and twenty-one, in a single copy, of which the French and English texts are 
both authentic and which will be kept in the archives of the Secretariat of 
the League. 

President of the Seconds nbly: 
VAN KARNEBEEK. 
Secretary-General: 
Eric DRUMMOND. 


PROTOCOL oF AN AMENDMENT TO ARTICLE 26 oF THE COVENANT 


The Second Assembly of the League of Nations, under the Presidency of 
His Excellency Jonkheer H. A. van Karnebeek, with the Honorable Sir Eric 
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Drummond, Secretary-General, adopted at its meeting of the 3rd October, 
1921, the following resolution, being an amendment to Article 26 of the 
Covenant: 


The first paragraph of Article 26 of the Covenant shall be replaced 
by the following text: 
Amendments to the present. Covenant the text of which shall have 
been voted by the Assembly on-a three-fourths majority, in which 
there shall be included the votes of all the members of the Council 


represented at the meeting, will take effect when ratified by the ` 


members of the League whose representatives composed the Council 
when the vote was taken, and by the majority of those whose 
representatives form the Assembly. 


The undersigned, being duly authorized, declare that they accept, on 
behalf. of the members of the League which they represent, the above 
amendment. 

The present protocol will remain open for signature by the members of 
the League; it will be ratified and the ratifications will be deposited as soon 
as possible with the Secretariat of the League. 

It will come into force in accor dance with ae provisions of Article 26 of 
the Covenant. 

A certified copy of the present protocol will be transmitted by the 
Secretary-General to all members of the League. 

Done-at Geneva, on the fifth day of October, one thousand nine hundred 
and twenty-one, in a single copy, of which the French and English texts are 
both authentic and which will be kept in the archives of the Secretariat of 
_ the League. 

President of the Second Assembly: 
VAN KARNEBEEK. 
Secretary-General: 
Eric DRUMMOND. 


PROTOCOL OF AN AMENDMENT TO ARTICLE 26 oF THE COVENANT 


The Second Assembly of the League of Nations, under the Presidency of 
- His Excellency Jonkheer H. A. van Karnebeek, with the Honorable Sir Eric 
Drummond, Secretary-General, adopted at its meeting of the 3rd October, 
1921, the following resolution, being an amendment to Article 26 of the 
Covenant: 


A paragraph reading as follows shall be added after the first paragraph 
of Article 26: 


_ If the required number of ratifications shall not have been obtained 
within twenty-two months after the vote of the Assembly, the pro- 
posed amendment shall remain without effect. 

The undersigned, being duly authorized, declare that they accept, on behalf 
. öf the members of the League which they represent, the above amendment. 
The present protocol will remain open for signature by the members of 
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the League; it will be ratified and the ratifications will be deposited as soon 
as possible with the Secretariat of the League. 

It will come into force in accordance with the provisions of Article 26 
of the Covenant. 

A certified copy of the present protocol will be transmitted by the Secre- 
* tary-General to all-:members of the League. - 

Done at Geneva, on the fifth day of October, one thousand nine e hundred 
and twenty-one, in a single copy, of which the French and English texts are 
both authentic and which will be kept in the archives of the Secretariat 


or he tee: President of the: Second Assembly: 
VAN KARNEBERK, 

Secretary-General: ` 
Eric DRUMMOND. 


PROTOCOL or AN AMENDMENT To ARTICLE 26 oF THR COVENANT 


The Second Assembly of the League of Nations, under the Presidency of 
His Excellency: Jonkheer H. A. yan Karnebeek, with the Honorable Sir Eric 
Drummond, Secretary-General, adopted at its meeting of the 3rd October, 
1921, the following resolution, being an amendment to Article 26 of the i 
Covenant: 


The second paragraph of the present Article 26 shall be replaced by ` 


the two following paragraphs: 

The Secretary-General shall inform ‘the ‘members of the taking 
effect of-an amendment. 

- Any member of the League which has not at that time ratified the 
amendment is free to notify the Secretary-General within a year of 
its refusal to accept it, but in- that case it Beal cease to be a member 
of the League. 


The undersigned, being duly authorized, declare that they accept, on behalf 
of the members of the League which they represent, the above amendment. 

The present protocol will remain open for signature by the members of 
the League; it will be ratified and the ratifications will be deposited as soon 
as possible with the Secretariat of the League. F 

Tt will-come into force in accordance with the provisions of Article 26 of 
the Covenant. 

_ A certified copy of the present protocol will be transmitted by the Secre- 

tary-General to all members of the League. . 

Done at Geneva, on the fifth day of October, 01 one Haa nine hundred 
and twenty-one, in a single copy, of which the -French and English texts : 
are both authentic and which will be kept in the archives, of the Secretariat 


of Mie Teagge, President of the Second Assembly: 
_ VAN KARNEBEEK, 

Secretary-General: 
Erxtc DRUMMOND. 
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CONVENTION INSTITUTING THE STATUTE OF NAVIGATION OF THE ELBE ! 


Signed at Dresden, February 22, 1922; British ratification deposited December. 
12,1 922 


With a view to settle by common agreement, in accordance with | the stip- ~ 
ulations of the Treaty of Versailles of the 28th June, 1919, the regulations 
respecting navigation over the international system of the Elbe, Germany, 
acting on her own behalf and on behalf of the German States bordering on the 
Elbe, Belgium, France, Great Britain, Italy and Czechoslovakia, have ap- 
pointed as their plenipotentiaries: 

The President of the German Reich: 

M. Arthur Seeliger, Minister Plenipotentiary; 
M. Max Peters, Secretary of State, Privy Councillor; 
M: Hans Gottfried von Nostitz-Drzewiecki, formerly "Minister Plenipo- 
tentiary, Privy Councillor; : i 
M. Johann Daniel Krönig, Councillor of State. - 
His Majesty the King of the Belgians: 
M. Jules Brunet, Minister Plenipotentiary. 
. The President of the French Republic: 
. M. André Charguéraud, President of the Central Commision of the 
Rhine.. 
His Majesty the King of the United Kingdom of Great Britain and Ireland 
and of the British Dominions beyond the Seas, Emperor of India: 
Mr. Jobn Grey Baldwin. 
His Majesty the King of Italy: 
Marquis Renier Paulucci de Calboli, Honorary Ambassador. 

The President of the Republic of Czechoslovakia: - 

_M. Bohuslav Müller, Minister Plenipotentiary, Secretary of State to the 
Ministry of Public Works; 

M. Antonin Klir; Professor at the Czech ‘Polytechnic High School of ` 
Prague; 

Who, having communicated to each other their full powers, found in good 
and due form, have agreed upon the following provisions: 


CHAPTER I.-—INTERNATIONAL SYSTEM 


ARTICLE 1 


The international system of the Elbe, heréinafter designated by the name 
of the Elbe, comprises the Elbe from its confluence with the Vltava (Moldau) 


as far as the open sea and the Vitava from Prague to its confluence with the 
Elbe. 
This system may be extended by the decision of the riparian state or states 


1 British Treaty Series, 1923, No. 3. [Cmd. 1833.] 
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territorially interested, subject to the unanimous consent of the Commission 
mentioned in Article 2. 


CHAPTER JI.—Powrrs AND ORGANIZATION OF THE INTERNATIONAL COM- 
MISSION OF THE ELBE 


ARTICLE 2 


The Commission set up by the Treaty of Versailles and composed, accord- 
ing to the terms of Article 340 of that treaty, of 
4 representatives of the German States bordering on the Elbe, 
2 representatives of the Czechoslovak State, 
1 representative of Great Britain, 
1 representative of France, 
1 representative of Italy, 
1 representative of Belgium, 
is charged: 

(a.) To supervise the conservation of the freedom of navigation, the main- 
tenance in good order of the navigable channel and the improvement of that 
channel; f 

(b.) To pronounce upon complaints arising out of the application of the 
present convention and likewise of the regulations which it contemplates; 

(c.) To decide whether the tariffs applied are in accordance with the con- 
ditions laid down by the present convention; 

(d.) To pronounce upon the claims preferred in appeal before it; 

(e.) And, in general, to exercise the powers arising out of the provisions of 
the present convention. 

The Commission will secure that all inquiries and inspections which it 
judges useful are carried out by the persons appointed by it for that purpose. 
It must provide for the participation of the authorities of the riparian states 
in all inspections and journeys carried out by itself or by persons appointed 
by it. 

ARTICLE 3 


The statutory seat of the Commission is fixed at Dresden. 


ARTICLE 4 


The presidency will be held by each of the members in turn as laid down by 
the Commission, from the beginning of one ordinary obligatory session until 
the opening of the next ordinary obligatory session. 


ARTICLE 5 


The Commission will normally hold two ordinary sessions a year, each as 
far as possible in the same month, whereof one will be obligatory and the 
other optional. It shall, further, assemble in extraordinary session, either 
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on the initiative of its President or in response to a demand put forward by at 
_least two delegations. 
The summons to the sessions must be addressed to the members at least % 
three weeks ahead. 


ARTICLE 6 


The deliberations of the Commission will only be valid if four delegations, 
representing at least six votes, are present or represented. 

The decisions of the Commission will be taken by a majority of votes, save 
in the cases mentioned in the present convention where a. special majority is 
` required. 

The President has no casting vote when the votes are equally divided. 

Whatever the number of its members present, each delegation shall have a 
number of votes equal to that of the representatives to which it is entitled. 


ARTICLE 7 


A secretariat shall be set up at the seat of the Commission, comprising a 
Secretary-General and an Assistant Secretarv-General, aided by the neces- 
sary staff. 

The members of the secretariat shall be appointed, paid sin dismissed by 
the Commission. ` 

The Secretary-General and the Assistant Secretary-General shall be 
chosen by the unanimous vote of the Commission. They may not belong to 
the same nationality. 

The Secretary-General is in particular entrusted 

(a.) With the custody of the archives; 

(b.) With the despatch of the current business of the Commission; 

(c.) With the submission to the Commission of an annual report on the 
shipping situation and on the navigable state of the river. 

The Assistant Secretary-General will take part.in the preparation of all the 
business, and in the absence of the Secretary-General will take his place. 


ARTICLE 8 


The delegates, the Secretary-General and his assistant will enjoy the usual 
diplomatic privileges. They, and the persons appointed by the Commission, 
will receive from the riparian states all facilities necessary for the execution 
of their duties. 

ARTICLE 9 

The French text is valid for the interpretation of the Statutes of the 
Commission. : 

f - ARTICLE 10 

The expenses and emoluments of the delegates will be borne by the govern- 
ments which they represent. 
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The general expenses of the Commission will be distributed among the 
states represefited in proportion to the number of delegates to which they are 
entitled, in so far as they are not covered by other resources which the Com- 
mission may decide to establish. 


ARTICLE 11 


The Commission will. fix by domestic regulation the details of the peu 
sions regarding its procedure and its organization. 


CHAPTER I1l.—Rftcimz REGARDING NAVIGATION 
-§ 1. Freedom of Navigation and Equality of Treatment 
ARTICLE 12 | l 


Navigation on the Elbe is open without restriction to the ships, boats and 
rafts of all nations, provided they comply with the mtipplatiósi of the present 
convention. 


` ARTICLE 13 


The nationals, goods and flags of all nations shall be treated i in all respects 
on a footing of complete equality, so that no distinction shall be made preju- 
dicial to the nationals, goods and flag of any one Power in relation to the 
nationals, goods and flag of the riparian state itself, or of the state whose 
nationals, goods and flag enjoy the most favorable treatment. 


§2. Duties and Charges 
ARTICLE 14 
Apart from customs duties, local dues and taxes on consumption and like- 
wise taxes mentioned in the present convention, no duty, impost, charge or 
toll of any kind directly affecting navigation shall be collected. 
§3. Transit 
ARTICLE 15 


Transit on the Elbe is ee whether it is carried out directly or after tanh: 
shipment or after storage in bond. 
No ee shall be collected in respect of such transit. 


§4. Customs Formalities ` 
(A.)—Divreet transit 
ARTICLE 16 


The master, owner or raftsman crossing in direct transit the territory lying 
within the customs frontiers of a riparian state has the right to continue his 

- voyage without any previous verification of his cargo, on condition either of 
closing the apertures giving accéss to the hold which are not already closed, 


hy 
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or of admitting on board official watchers, or, finally, of submitting-to both 
these customs formalities together. Thes watchers are only entitled to free 
lodging, fire, light and food. 

At departure, the customs are entitled to proceed to verify the seals. 

The riparian states reciprocally recognize their customs seals. The enjoy- 
ment of this provision will be extended to the other states whose seals are © 
affixed under similar conditions. 

Except in cases where a legitimate suspicion of smuggling founded upon 
proved facts can be alleged or where the customs seals have been broken, the 
authorities of the state through which transit takes place cannot demand the. 

_ production of the manifest: (Article 35) of the ship or boat which has already 
been sealed. This manifest, drawn up in duplicate, must be signed by the 
authority affixing the seals. One copy will be handed to that authority; the 
other must be retained on board. 


ÅRTICLE 17 


When exceptional circumstances or some accident calculated to compro- 
_ mise the safety either of the ship or boat or of the cargo compel a master or 
, owner to reopen the apertures giving access to the hold, he will, for that pur- 
pose, apply to the officials of the nearest custom house and await their arrival. 
If the danger is imminent and he cannot wait, he must inform the nearest 
local authority, who will proceed to open the hold, and draw up a report upon 
the fact. l 

When a master or owner has taken measures upon his own responsibility 
without demanding or awaiting intervention by the officials of the customs 
or of the local authority, he must prove in a satisfactory manner that the . 
safety either of the ship or boat or of the cargo.depended upon it, or that he 
was compelled to act.in this way in order to avoid a pressing danger. In 
such a case he must, immediately after the danger has been averted, inform 
the officials of the nearest custom house, or, if he cannot find them, the 
nearest authority whom he can find so that he may ee the matter upon 
record. 

He must take similar action in the event of the PET being accidentally 
broken. ; 
i ARTICLE 18 


` In cases where, owing to the circumstances indicated in the preceding arti- 
cle, a master, owner or raftsman is obliged to put in to places other than those 
mentioned in Article = paragraph 1, he must comply with the following 
conditions: 

1. If he puts in to: a , place where there is a customs office, he is bound to 
present himself there and to carry out the instructions which he will receive. 

2. If there be no customs office in the place where he puts in, he must at 
once notify his arrival to the local authority, who will draw up a report of the 
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circumstances which have compelled him to put in, and inform the nearest 
customs office in the same territory. 

3. H, to avoid exposing the goods to other risks, it is considered expedient 
to unload the ship, boat or raft, the master, owner or raftsman is bound to 
submit to all legal measures designed to prevent clandestine importation. 
The goods which he reloads to continue his voyage will not be subjected to 
any import or export duty. 

The provisions of Article 17, paragraph 2, are applicable to a master, 
owner or raftsman in the event of his acting upon his own authority without 
demanding intervention by the officials óf the local customs or of the local 
authority. 

ARTICLE 19 


When a master, owner or raftsman is convicted of having attempted smug- 
gling, he cannot invoke the freedom of navigation of the Elbe to secure either 
his person or the goods which he desired fraudulently to import or export 
against proceedings directed against him by the customs officials, under pain 
of the ER the rest of the cargo founded upon such an attempt, or, in 
general, of thòèinstitution against him of more rigorous proceedings than 
those prescribed by the legislation in force in the riparian state where the act 
of smuggling has been established. 

If the customs offices of a state discover a discrepancy between the cargo 
and the manifest, the laws in force in the country against false declarations 
shall be applied against the master, owner or raftsman. 


(B.)\—Transit with transshipment or lightering ` 
ARTICLE 20 


The provisions of Articles 16 to 19 are also applicable to transit with trans- 
shipment or lightering, subject to the following conditions: 

The master or owner who desires to transship the whole or a part of his 
cargo or to lighter his ship or boat will notify his intention to the competent 
authority of the riparian state, who will remove the seals, supervise the trans- 
shipment or lightering operations and, if necessary, affix new seals. That 
authority will check the list of goods discharged and deliver a copy thereof to 
the master or owner to be annexed to the manifest. The latter will then, if 
necessary, be authorized to pursue his voyage, subject to the same conditions 
as before. f 

A manifest signed by the competent authority will be prepared of the 
goods discharged and reshipped on the Elbe upon another ship or boat. 
That authority is likewise entitled to affix seals upon this ship or boat. 

All the other goods are subject to the provisions of Article 22. 


ÅRTICLE 21 


At places on the Elbe where the transshipment of goods or the lightering 
of ships or boats generally takes place, the necessary services must be insti- 
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tuted and organized in order that the formalities mentioned in Article 20 can 
be carried-out in accordance with the needs of navigation. 

The list of these places will be drawn up by the riparian states and ap- 
proved by the Commission. 


(C.)—Import, export, transit with a change in the method of transport, 
warehousing in bend 


ARTICLE 22 


As regards goods for import, export or in transit with a change in the 
method of transport, and likewise goods warehoused in bond, the customs 
formalities will be regulated in accordance with the general legislation of the 
riparian state on whose territory these operations are carried out. 


` § 5. General Provisions 
ARTICLE 23 


All facilities which may be granted by any one of the riparian states on 
other routes by land or water for import, export or transit effected under the 
same conditions will also be granted for import, export and transit on the 
Elbe. 

Import and export duties on goods in ports situated on this waterway may 
not be higher than those imposed on goods of the same kind, the same origin 
and the same destination entering or leaving by any other frontier. 


§ 6. Régime of Ports 
ARTICLE 24 


Each of the riparian states will notify to the Commission all public ports 
and places, throughout the extent of its territory, where masters, owners and 
raftsmen are allowed to discharge or embark cargo or to take shelter. The 
same procedure shall be observed in the case of private ports and landing 
stages. 

As regards the utilization of public ports and places and of their equip- 
ment, and particularly the assignment of fixed quay berths, the nationals, 
goods and flags of all nations shall be treated in all respects on a footing of 
perfect equality, so that no distinction is made prejudicial to the nationals, 
goods and flag of any Power whatever in its relation with the nationals, goods 
and flag of the riparian state itself or with the state whose nationals, goods 
and flag enjoy the most favorable treatment. 


ARTICLE 25 


The riparian states will secure that in the public ports and places men- 
tioned in Article 24 all necessary measures are taken in accordance with traf- 
fic requirements to facilitate loading, unloading and warehousing of merchan- 
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ms 


dise i in bond, and, in AE that the equipment is maintained in n góòd 
condition. 

The assignment of fixed quay. berths and other installations in the public 
ports can only be made within reasonable, limits, fully compatible with un- 
fettered carrying on of navigation. 

The riparian states will further place at the disposal of navigation the ac- 
commodation necessary for carrying on the operations mentioned in Article 
21. 

ARTICLE 26 


_ The utilization of the works and installations in public ports and places of ` 
embarkation and disembarkation may give rise to the collection of reasonable 
dues and charges, on a footing of equality for all flags. The tariffs will be 
communicated to the Commission and posted in. the ports. ` 

Dues and charges. may only be levied in so far as the works and instal- ` 
lations for the use of which they have been fixed are put to effectual use. 


§ 7. Public Ree 
ARTICLE 27 - 


Every public service established in the interests of navigation upon the 
Elbe or in a port situated on that waterway must be subject to public tariffs 
uniformly applied and so adjusted as not to. exceed the cost of the service 
rendered. These tariffs will be communicated to the Commission. 

These provisions will apply in particular to the pilotage services both ùp- . 
stream to and down-stream from Hamburg and Harburg. ‘Above’ these 
' ports, pilotage is not compulsory. 


8 8. Conditions requisite for Navigation 
ARTICLE 28 d 


No ship, boat or raft may navigate the Elbe without having on board the 
holder of a navigation permit responsible for the management of the ship, 


-= boat or raft, assisted by the crew prescribed by the regulations of the river 


police, save for the exceptions provided by these peeulatons:, 


ARTICLE 29 ¢ 


The navigation permit is granted under the conditions fixed by the regula- 
tion mentioned in Article 30: 
1. To candidates who have a fixed pesidenpad in one of the riparian E 
by the authorities of that-state; 
_ 2. To candidates who do not have a fixed residence in one of the riparian 
states, either by the authorities. of one of the riparian states or by the Gom- ; 
mission. : 
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ARTICLE 30 


To obtain a permit, it is necessary to have been engaged in navigation on 
the Elbe and to have successfully submitted to a test of capacity. The con- 
ditions to be satisfied and the scope of the test will be determined by a regula- 
tion established inthe manner mentioned in Article 37 for the regulations of 
the river police. : 


ARTICLE 31 


Each navigation permit will enumerate the types of engines afloat which 
the holder of the permit is authorized to drive, and the sections of the water- 
way over which he has navigation rights. 

The permit is valid whatever be the nationality of the ship, boat or raft 
steered by the holder. 


ARTICLE 32 


The authority who granted the permit alone has the right to with- 
draw it. ; 

The Commission may, however, demand the withdrawal of a permit, the 
holder of which has given proof of a degree of incompetence involving danger 
to navigation. 

The permit must be withdrawn from the holder who has been convicted of 
serious and repeated offenses against the regulations regarding the safety of 
navigation and the river police, or of repeated acts of smuggling or of offenses _ 
against property. 


ARTICLE 33 


Every member of the crew of a ship sailing upon the Elbe must be provided 
with identity papers (carnet de route), issued subject to the conditions fixed 
in Article 29, and in accordance with a form laid down by the Commission. 


ARTICLE 34 


Every ship or boat sailing upon the Elbe must be provided with a certifi- 
cate testifying that it has in all respects satisfied the conditions of security 
necessary for navigation on the part of the river which it traverses, such con- 
ditions being fixed in a regulation laid down in the manner indicated in Arti- 
cle 37 for the regulations of the river police. 

The certificate of navigability is issued by the competent authorities of the 
riparian states in the cases of ships and boats belonging to their nationals. 
Each of the contracting states may propose for acceptance by the Com- 
mission organized bodies specially qualified for the issue of this certifi- 
cate. 

If a riparian state deems it necessary at its own expense to check the state- 
ments contained in the certificate, such control may, in the case of laden ves- 
sels, only extend to the external dimensions of the boat. 
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Rafts must conform with the conditions fixed by a regulation, laid down in 
the manner mentioned in paragraph 1. 


ARTICLE 35 


Every ship, boat or raft sailing on the Elbe must have on board a list of the 
crew and, if necessary, a manifest specifying the weight and nature of the 
goods carried, the number and nature of the packages and the marks borne 
by them and likewise their places of loading and unloading. In the case of 
rafts, the manifest will specify the number, kind and weight of the timber 
floated. 

ARTICLE 36 


The provisions of Articles 28 to 35 are not applicable either to ocean-going 
ships sailing between the open sea and Hamburg and Harburg, or to boats 
normally used for inland navigation over this section. 

When ocean-going ships sail above the ports mentioned in the foregoing 
paragraph, the members of the crew will not be subject to the provisions of 
Article 33 

§ 9. Police Regulations 
ARTICLE 37 


The riparian states will submit drafts of regulations for the river police to 
the Commission, which will fix the definitive text of these regulations. 
` These latter must be as uniform as possible, and will be put in force in each of 
these states by legislative or administrative action on the part of the state 
called upon to secure their application. 
The riparian states will communicate to the Commission the regulations 
which they issue respecting the policing and use of the ports. 


ARTICLE 38 


The riparian states will communicate to the Commission the legislative 
and administrative measures respecting the police in general and all other 
matters calculated to be of interest to navigation. These measures must 
not, either by reason of their tenor or in their application, hinder, except for 
adequate reasons, the free exercise of navigation. 


CHAPTER [V.—Works AND INSTALLATIONS 
ARTICLE 39 


Each riparian state is bound to carry out at its own expense the works for 
the maintenance of the channel and towing-paths in use and installations to 
ensure the running of such works and likewise lighting and buoying, to adopt 
the measures necessary to remove any obstacles or dangers to navigation and 
generally to maintain navigation in good order. 

If, while ensuring the maintenance mentioned in the preceding paragraph, 
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a riparian state effects improvements, it must also bear the cost of all current 
work thereby entailed. 


ARTICLE 40 


On the section constituting a frontier between Germany and Czechoslova- 
kia, the two riparian states will determine by common accord the mode of 
execution of the works mentioned in Article 39, and also the apportioning of 
expenditure between them. Failing such an understanding, the decision 
will be with the Commission. 


ARTICLE 41 


The riparian states will furnish the Commission with a summary descrip- 
tion of all works other than those mentioned in Article 39 which they propose 
to execute or authorize on the Elbe. This provision is alike applicable to 
works of improvement executed in the interests of navigation and to all other 
works, such, in particular, as defense works against inundations and likewise 
works affecting irrigation and the use of hydraulic energy. 

The Commission may only prohibit.the execution of such works in so far 
as they might entail consequences prejudicial to navigation. In its decisions 
the Commission must take into consideration all the interests of the riparian 
state proposing to execute or authorize these works. 

If within a period of two months from the date of the communication the 
Commission has drawn up no observations, the execution of the said works 
may without further formalities be taken in hand. In the contrary event the 
Commission must come to a definite decision as speedily as possible, and at 
the latest within the four months following the expiration of the first period. 


ARTICLE 42 


The Commission may, on the ground of exceptional circumstances, decide 
that the expenditure on the carrying out of large improvement works and 
eventually the supplementary costs of maintenance entailed by such works 
or the running expenses of the installations the construction of which they 
may entail, may be covered wholly or partly by dues fixed at moderate rates. 
The proposed tariff, containing in particular the date proposed for the incep- 
tion of the collection, must be submitted to the Commission with the plan of 
the works. No dues may be fixed or collected without the express approval 
of the Commission, whose vote is only valid if it expresses the opinions of at 
least seven delegates. The Commission has the power to impose a definite 
limit upon the period during which the dues may be collected. These dues 
may only be levied on the classes of ships, boats and rafts for which naviga- 
tion has been made possible or facilitated by the works. They must not in 
any case exceed, for each of the various classes of ships, boats and rafts, the 
cost of the service rendered. The yield of the dues must be exclusively de- 
voted to the works which led to their institution. 
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ARTICLE 43 


On the basis of the proposals of a riparian state, the Commission may settle 
a programme of improvement works of which the execution would be a 
matter of primary interest. 

Save where there is reasonable ground of opposition on the part of one of the 
riparian states, founded either upon the actual conditions of navigability 
within its own territory, or upon other interests, such, for example, as the 
maintenance of the normal regulation of the water, the needs of irrigation, 
the use of hydraulic energy or the need for the construction of other and more 
advantageous means of communication, a riparian state may not refuse to 
execute the works included in the said programme, on condition that it is not 
bound to assume a direct share of the expenses. 

These works, however, may not be undertaken in the event of the state 
upon whose territory they are to be executed opposing them on the score of 
vital interests. 

CHAPTER V.,—TRIBUNALS 


ARTICLE 44 


The riparian states will inform the Commission of the headquarters and 
scope of jurisdiction of the tribunals called upon to adjudicate upon contra- 
ventions of the provisions laid down by the regulations for river police, and 
also other matters affecting navigation, which will be specified in a subse- 
quent convention. The seat of these tribunals must be situated in localities 
as near the river as possible. 

ARTICLE 45 


The procedure of the tribunals mentioned in Article 44 will be regulated by 
the legislation of each riparian state, 
It must be as simple and prompt as possible. 


ARTICLE 46 


Appeals from sentences pronounced by the'said tribunals may be brought, 
at the desire of the parties, either before the court of the country in which 
the sentence was pronounced or before the Commission deciding disputed 
points, 

ARTICLE 47 


The procedure for appeal before the Commission and also the details 
of the provisions of the present chapter will be settled by the convention 
mentioned in Article 44. This convention, supplementary to the present 
convention, will be elaborated and concluded in the same conditions as the 
latter. 

CHAPTER VI.—MISCELLANEOUS PROVISIONS 


§ 1. Unification of Regulations applicable in regard to Commerce and Navigà- 
tion upon the Elbe 


UE 


OFFICIAL DOCUMENTS 239 


“ARTICIR 48 -> 


The ooi will provide, DUWA by drawing up iniia conven- 
tions for submission to the interested states, for the unification of the law 
and regulations applicable as regards commerce ard navigation upon the 
Elbe and also of the general conditions governing the labor of the personnel 
employed in inland navigation upon that waterway. 


§2. Application of the Convention in War Time 
_ ÅRTICLE 49 


The provisions of the present convention continue valid in time of war 
to the fullest extent compatible with the rights and duties of belligerents 
and neutrals. 

` If occurrences in time of war iana Germany to take measures calculated 
to hinder Czechoslovakia from free transit upon the Elbe, Germany under- 
takes to place at the disposal of Czechoslovakia, save in.the case of physical 
impossibility, another route, as nearly as possible equivalent, subject to the 
observance of the measures of military security which would be required. 


§ 3. Ferries 
ARTICLE 50: 


The provisions of the present. convention do not apply either to ferries 
or to other means of passage from one bank to the other. 


§ 4. Previous Statutes 
ARTICLE 51 


The treaties, conventions, statutes and agreements relative to the Elbe 
remain in force as regards all their clauses which are not contrary to the 
provisions of the present convention. : 


§ 5.. Settlement of Disputes l 
ARTICLE 52 


‘The Commission will decide all questions regarding the interpretation 
and application of the present convention. i 
In the event of a dispute arising out of its decisions on he ground of 
incompetence or of violation of the convention, each of the contracting 
states may refer it to the League of Nations, according to the procedure laid 


. down for the regulation of disputes, the Commission having first reported 


that it has exhausted all means of conciliation. On all other grounds, the 
appeal for a settlement of the dispute may only be presented by the state 
territorially interested. 
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§ 6. Ratification and Enforcement 
ARTICLE 53 


The ratifications of the present convention will be deposited with the 
Secretariat-General of the Commission within as brief an interval as possible 
and, at the latest, by the 31st March, 1923. 

The Convention will come into force three months after the closure of 
the procés-verbal of the deposit of ratifications. 

In faith whereof the above-named plenipotentiaries have signed the 
present convention, drawn up in a single copy, which will be deposited in 
the archives of the International Commission of the Elbe, and of which an 
authenticated copy will be despatched to each of the signatory Powers. 

Done at Dresden, the 22nd February, 1922. 


(L.S.) SEELIGER. (u.s.) A. CHARGUERAUD. 

(u.s.) PETERS. (u.s.) Joun BALDWIN. 

(u.8s.) Von Nostirz. (u.8.) Paunuccr pt CaLBoLi. 

(u.8.) KRÖNIG. (u.8.) Bonustav MÜLLER, Engineer. 
(u.8.) J. BRUNET. (u.s.) Dr. Kurr, Engineer. 


Protocole de Cléture 


At the moment of proceeding to the signature of the Statute of Navigation 
of the Elbe and for the purpose of defining its intent, the undersigned 
plenipotentiaries are agreed as follows: 


Ad ARTICLE 1 


It is understood that the Commission will be called upon to fix in a 
definite manner the extreme point up-stream of the international system 
of the Vltava. 

Ad ÀRTICLE 3 


It is understood that the Commission may hold sessions away from its 
“seat when it judges it expedient. 


Ad ARTICLE 4 


It is understood that two delegates of the same nationality may not 
immediately succeed one another in the presidency, and that the same 
delegate may be president only once in a period of ten years. 


Ad ARTICLE 10 


It is understood that, with a view to the application of Article 10, the 
provisions of Article 26 do not exclude the collection by instalment of the 
dues mentioned in the latter article. 


Ad ÅRTICLE 15 


1. It is understood that the prohibition mentioned in paragraph 2 of 
Article 15 does not apply to dues collected by the customs authorities when 
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their services are enlisted outside the hours when the offices are open or 
away from the fixed places where the customs formalities should be carried 
out. The staff employed on these operations must not exceed that which is 
strictly necessary. 

2. Germany undertakes to permit the Czechoslovak postal administra- 
tion to effect the transport upon the Elbe in transit, without transshipment, 
in sealed holds, of postal packages proceeding from or destined for the 
Czechoslovak Republic. It is understood that the postal packages in 
question may not contain the objects enumerated in Article 2 of the Uni- 
versal Postal Convention of Madrid of the 30th November, 1920. Germany 
undertakes not to subject this transit to any postal transit dues or charges. 
The formalities regulating the execution of this undertaking will form the 
subject of a special agreement between the two states, which will come into 
force on the same date as the Statute of Navigation. 


Ad ARTICLE 32 


It is understood that the provisions of Article 32 entail no infringement of 
the right legally belonging to the holder of a permit to appeal against the 
decision to withdraw it. 

Ad ARTICLE 39 


It is understood that the measure of navigability of the Elbe which must 
be maintained by the works mentioned in Article 39 must not be inferior to 
that existing in 1914. 


Ad ARTICLE 42 


It is understood that the provisions of Article 42 entail no infringement of 
the rights and obligations arising out of paragraph 53 of the Additional Act 
of the 18th April, 1844, and likewise out of Article 1 of the treaty of the 22nd 
June, 1870, in its bearing upon the said paragraph 53. 


Ad ARTICLES 44 to 47 


It is understood that the tribunals mentioned in Articles 44 to 47 also 
include the administrative authorities called upon to inflict penalties in the 
case of contraventions of the regulations of the river police. 


Ad ARTICLE 47 
It is.understood that the provisions of Article 47 do not prejudice the 
rights and obligations arising out of the Treaty of Versailles. 
Ad ARTICLE 49 


1. It is understood that the-use of the new route mentioned in Article 49 
may be brought into complete harmony with the rights and duties of 
belligerents and neutrals. 

` 2, In the case mentioned in paragraph 2of Article49 where, in consequence 
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of physical impossibility, a route as nearly- as is possible equivalent to the 
Elbe would not be afforded to Czechoslóvakia, the signatory .states will 
endeavor to provide the latter with other means of communication ee the: 
sea. i 

It is further understood that, for the application of all the articles of thë 
Statute of Navigation of the Elbe, where thèėre is allusion to riparian states 
and states territorially concerned, the reference includes Germany. 

In faith whereof, the undersigned. have drawn up the present protocol, f 
which will have the same force and duration as the Statute to which it relates. 

_ Done at Dresden, the 22nd February, 1922. 


SEELIGER. A. CHarcutravp. 

PETERS. . JOHN BALDWIN. 

Von Nostitz._ PAULUCCI pr CALBOLI. 
Krönre. ` ` BomuUsLAV MÜLLER, Engineer. 
J. Bruner “Dr. Kur, _ Engineer. 


GENERAL REPORT OF THE COMMISSION OF JURISTS AT THE 3 HAGU! i 
! Parr I- 
Rules for ihe Control of Radio in Time of War 


The regulation of the use of radio in time of war is not a new question. Several inter- 
national conventions already contain provisions on the. Subject, but the ever increasing 
development of this means of communication has rendered it necessary that the whole matter 
should be.reconsidered, with the object of completing and coordinating existing texts. This 
is the more important in view.of the fact that several of the existing international conventions - 
have not been ratified by all the Powers. 

The articles of the existing conventions which deal amy or indirectly with radio telegra- 

- phy in time of war are’as follows: 

- The Land War Neutrality Convention Ni o. V of i907) prohibits in Article 8 the erecting of 
radio stations by belligerents on neutral territory and also the use by belligerents of any radio 
station established on neutral territory before the war for purely military purposes and not . 
previously opened for the service of public messages. Article 5 obliges the neutral Power not 
to allow any such proceeding by a belligerent. i : Hng 

-Under Article 8 a neutral Power is not bound to forbid or restrict the employment on be- 
half of belligerents of radio stations belonging to it or to companies or private individuals. 

„Under Article 9 the neutral Power must apply to the belligerents impartially the measures 
taken by it under Article 8 and must enforce them ‘on private owners of radio stations. 
~ Article 8 of the Convention for the Adaptation of the Geneva Convention to Maritime 

- Warfare (No. X of 1907) provides that the presence of a radio installation on board a hospital 
ship does not of itself justify the withdrawal of the protection to which a hospital mapi is en- 
titled so long as she does not commit acts harmful to the enemy. 

Under the Convention concerning Neutral Rights and Duties in Maritime Warfare (No, 
XIII of 1907) belligerénts are forbidden, as part of the general prohibition of the use of neu- 
tral ports and waters as a base of naval operations, to erect radio stations therein, and under- 

-Article 25 a neutral Power is bound to exercise such supervision as the nieans at its ences 
permit to prevent any violation of this provision. ve 

The unratified Declaration of London of 1909, which was signed by the Powers represented 
in the Naval Conference as embodying rules which corresponded in substance with the gener- . 


*Printed from text supplied. es the Department of State. 
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ally recognized principles of international law, specified-in Articles 45 and 46 certain acts in 
which the use of radio telegraphy might play an important part as acts of unneutral service. 
Under Article 45 a neutral vessel was to be liable to condemnation if she was on a voyage 
specially undertaken with a view to the transmission of intelligence in the interest of the 
enemy. Under Article 46 a neutral vessel was to be condemned and receive the same treat- 
ment.as woulcebe applicable to an enemy merchant vessel if she took a direct part in hostili- 
ties or was at the time exclusively devoted to the transmission of intelligence in the interest 
oftheenemy. It should be borne in mind that by Article 16 of the Rules for Aerial Warfare 
an aircraft is deemed to be engaged in hostilities if in the interests of the enemy she transmits 
intelligence in the course of her flight. : 

The following provisions have a bearing on the question of the control of radio in time of 
war, though the conventions relate principally to radio in time of peace. These provisions 
are Articles 8, 9 and 17 of the International Radio Telegraphic Convention of London of 
1912. Of these provisions Article 8 stipulates that the working of radio telegraph stations 
shall be organized as far as possible in such a manner as not to disturb the service of other 
radio stations. Article 9 deals with the priority and prompt treatment of calls of distress. 
Article 17 renders applicable to radio telegraphy certain provisions of the International 
Telegraphic Convention of St. Petersburg of 1875. Among the provisions of the convention 
of 1875 made applicable to radio telegraphy is Article 7, under which the high contracting 
parties reserve to themselves the right to stop the transmission of any. private telegram which 
appears to be dangerous to the security of the state or contrary to the laws of the country, to 
public order or to decency. Under Article 8, each government reserves to itself the power to 
interrupt, either totally or partially, the system of the international telegraphs for an indefi- 
nite period if it thinks necessary, provided that it poeta advises each of the other con~ 
tracting governments. 

Regard has also been given to the terms of ‘the Canva for the Safety of Life at Sea, 
London, 1914. 

With regard to the radio telegraphy conventions applicable in time of peace, it should be 
remembered that these have not been revised since 1912 and that it is not unlikely that a 

` conference may before long be summoned for the purpose of effecting such revision. 

The work of the Commission in framing the following rules for the control of radio in time 
of war has been facilitated by the preparation and submission to the Commission on behalf 
‘of the American Delegation of a draft code of rules. This draft has been used as the basis of 
its “work by the Commission. 

The first article which has been adop ted cannot be appreciated without reference to Arti- 
cle 8 of the Radio Telegraphic Convention of 1912. ` This latter article enunciates the broad 
principle that the operation of radio stations must be organized as far as possible in such a 
manner as not to disturb the service of other stations of the kind. The object of Article 1 is 
to demonstrate that this principle is equally to prevail in time of war. Needless to say it is 
not to apply as-between radio stations of opposing belligerents. In the same way as in time 
of peace the general principle cannot be applied absolutely, so also in time of war it can only 
be observed “ag far as possible”. 


ARTICLE 1 7 


In time of war the working or radio stations shall continue to be organized, 
-as far as possible, in such manner as not to disturb the services of other 
radio stations. This provision does not apply as between the radio stations 
of opposing belligerents. ; 
ARTICLE 2 


Belligerent and neutral Powers may regulate or prohibit the operation of 
radio stations within their jurisdiction. - 


244 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


ARTICLE 3 


The erection or operation by a belligerent Power or its agents of radio 
stations within neutral jurisdiction constitutes a violation of neutrality on 
the part of such belligerent as well as on the part of the neutral Power which 
permits the erection or operation of such stations. 


ARTICLE 4 


A neutral Power is not called upon to restrict or prohibit the use of radio 
stations which are located within its jurisdiction, except so far as may be 
necessary to prevent the transmission of information destined for a bel- 
ligerent concerning military forces or military operations and except as 
prescribed by Article 5. 

All restrictive or prohibitive measures taken by a neutral Power shall 
be applied impartially by it-to the belligerents. 


ARTICLE 5 


Belligerent mobile radio stations are bound within the jurisdiction of a 
neutral state to abstain from all use of their radio apparatus. Neutral 
governments are bound to employ the means at their disposal to prevent 
such use. 

ARTICLE 6 


1. The transmission by radio by a vessel or an aircraft, whether enemy or 
neutral, when on or over the high seas of military intelligence for the im- 
mediate use of a belligerent is to be deemed a hostile act and will render the 

vessel or aircraft liable to be fired upon. 

2. A neutral vessel or neutral aircraft which transmits when on or over 
the high seas information destined for a belligerent concerning military 
operations or military forces shall be liable to capture. The prize court may 
condemn the vessel or aircraft if it considers that the circumstances justify 
condemnation. 

3. Liability to capture of a neutral vessel or aircraft on account of the. 
acts referred to in paragraphs 1 and 2 is not extinguished by the conclusion 
of the voyage or flight on which the vessel or aircraft was engaged at the 
time, but shall subsist for a period of one year after the act complained of. 


ARTICLE 7 


In case a belligerent commanding officer considers that the success of the 
operation in which he is engaged may be prejudiced by the presence of 
vessels or aircraft equipped with radio installations in the immediate vicinity 
of his armed forces or by the use of such installations therein, he may order 
neutral vessels or neutral aircraft on or over the high seas: 

1. To alter their course to such an extent as will be necessary to penent 
their approaching the armed forces operating under his command; or 
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2. not to make use of their radio transmitting apparatus while in the im- 
mediate vicinity of such forces. 

A neutral vessel or neutral aircraft, which does not conform to such 
direction of which it has had notice, exposes itself to the risk of being fired 
upon. It will also be liable to capture, and may be condemned if the prize 
court considers that the circumstances justify condemnation. 


ARTICLE 8 


Neutral mobile radio stations shall refrain from keeping any record of 
radio messages received from belligerent military radio stations, unless such 
messages are addressed to themselves. 

Violation of this rule will justify the removal by the belligerent of the 
records of such intercepted messages. 


ARTICLE 9 


Belligerents are under obligation to comply with the provisions of inter- 
national conventions in regard to distress signals and distress messages so 
far as their military operations permit. 

Nothing in these rules shall be understood to relieve a belligerent from 
such obligation or to prohibit the transmission of distress signals, distress 
messages and messages which are indispensable to the safety of navigation. 


ARTICLE 10 


The perversion of radio distress signals and distress messages prescribed 
by international conventions to other than their normal and legitimate 
purposes constitutes a violation of the laws of war and renders the per- 
petrator personally responsible under international law. 


ARTICLE 11 


Acts not otherwise constituting espionage are not espionage by reason of 
their involving violation of these rules. 


ARTICLE 12 


Radio operators incur no personal responsibility from the mere fact of 
carrying out the orders which they receive in the performance of their 
duties as operators. 

Parr IT 


Rules of Aerial Warfare 


In the preparation of the code of rules of aerial warfare the Commission worked on the 
basis of a draft submitted by the American Delegation. A similar draft, covering in general 
the same ground, was submitted by the British Delegation. In the discussion of the various 
articles adopted by the Commission the provisions contained in each of these drafts were 
taken into consideration, as well as amendments and proposals submitted by other delega~ 
tions. 
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CHAPTER I 
Applicability: Classification and Marks ` 


No attempt hasbeen made to formulate a definition of the term “ sireraft”, nor to enu- 


| merate the various categories of machines which are covered by the term. A statement of ‘ 


the broad principle that the rules adopted apply to all types of aircraft baa been thought 
sufficient, and Article 1 has been framed for this purpose. 


ARTICLE 1 


` The rules of aerial warfare apply to all aircraft, whether lighter or fender l 


than air, irrespective of whether they are, or are not, capable of floating 
on the water. 
ÅRTICLE 2 


The following shall be deemed to be public aircraft: 

(a) military aircraft; 

(b) non-military aircraft exclusively aicioeed in the publie service. 
All other aircraft shall be deemed to be porate aircraft. 


ARTICLE 3 


A military aircraft shall bear an external mark indlosting its nationality 
` and military character. 
ARTICLE 4 
A public non-military aircraft employed for customs or police purposes 
shall carry papers evidencing the fact that it is exclusively employed in the 
public service. Such an aircraft shall bear an external mark indicating its 
nationality sad its public fone character. 


ARTICLE 5 


Public non-military aircraft other than: those employed, for customs or 
_ police purposes shall in time of war bear. the same external marks, and for 
` the purposes of these rules shall be treated on the same footing, as i private 
aircraft. - . 
"ARTICLE 6 


Aircraft not comprised in’ Articles 3 and 4 and deemed to be private 


aircraft shall carry such papers and bear such external marks as are required . ~ 


by the rules in force in their own country. These marks must indicate their | 


pny and character. 
: Aton 7- 

The external marks required by the. above articles shall be so affixed that 
- they cannot be altered in flight. They shall be as large as is practicable and 
shall be visible from BRO: from below and from each side. 


ARTICLE. 8. 


-The external marks, prescribed by the rules in force in each state, shall be 
. notified promptly to all other Powers. S 
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Modifications adopted in time of peace of the rules prescribing external 
marks shall be notified. to all other Powers before they are brought into force. 
Modifications of such rules adopted at the outbreak of war or during 
hostilities shall be notified. by each, Power as soon as possible to all other 
Powers and at latest when they are communicated to its own fighting forces.” 


ARTICLE 9 


A belligerent non-military aircraft, whether public or private, may be 
converted into a military aircraft, provided that the conversion is effected 
within the jurisdiction of the ee state to which the acre belongs 
and not on the high seas: f 


f oe 10 
No aircraft may possess more than one nationality. 


CHAPTER II 


“Gand ‘Principles 


Article 11 embodies ie general principle that outside the jurisdiction of any state, t.e. 
in the air space over the high seas, all aircraft have full freedom of passage. Provisions 
embodied in other articles which restrict the liberty of individual aircraft are to be regarded _ 
as exceptions to this general principle. 


ARTICLE 11` . 
` Outside the jurisdiction of any state, belligerent or neutral, all aircraft 
shall have full freedom of passage through the air and of alighting. 
ARTICLE 12 


In time of war any state, whether belligerent or neutral, may forbid or 
‘regulate the entrance, movement or sojourn of aircraft within its juris- 
diction. : 


CHAPTER III 
Belligerents 


The use of privateers in naval warfare was abolished by the Declaration of Paris, 1856. 
Belligerent rights at sea can now only be exerciséd by units under the direct authority, im- 
mediate control and responsibility of the state. This same principle should apply to aerial 
warfare. Belligerent rights should therefore only be exercised by military aircraft. 


, ARTICLE 13 
Military aircraft are alone entitled to exercise e belligerent rights. 


ARTIOLE 14 


A military aircraft shall be under the command of a person duly com- 
missioned or enlisted in the military service of the state; the crew must be 
: exclusively military. i 
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ARTICLE 15 


Members of the crew of a military aircraft shall wear a fixed distinctive 
emblem of such character as to be recognizable at a distance in case they 
become separated from their aircraft. 


ARTICLE 16 


No aircraft other than a belligerent military aircraft shall engage in 
hostilities in any form. 

The term “hostilities” includes the transmission during flight of military 
intelligence for the immediate use of a belligerent. 
` No private aircraft, when outside the jurisdiction of its own country, shall 
be armed in time of war. 


ARTICLE 17 


The principles laid down in the Geneva Convention, 1906, and the con- 
vention for the Adaptation of the said Convention to Maritime War (No. X 
of 1907) shall apply to aerial warfare and to flying ambulances, as well as to 
the control over flying ambulances exercised by a belligerent commanding 
officer. z 

In order to enjoy the protection and privileges allowed to mobile medical 
units by the Geneva Convention, 1906, flying ambulances must bear the 
distinctive emblem of the Red Cross in addition to the usual distinguishing 
marks. . 


CHAPTER IV 
Hostilities 


Article 18 is intended to clear up a doubt which arose during the recent war. The use of 
tracer bullets against aircraft was a general practice in all the contending armies. In the 
absence of a hard surface on which the bullet, will strike, an airman cannot tell whether or not 
his aim is correct. ‘These bullets were used for the purpose of enabling the airman to correct 
his aim, as the trail of vapor which they leave behind indicates to him the exact line of fire. 
In one case, however, combatant airmen were arrested and put on trial on the ground that the 
use of these bullets constituted a breach of the existing rules of war laid down by treaty. 

The use of incendiary bullets is also necessary as a means of attack against lighter-than-air 
craft, as it is by setting fire to the gas contained by these aircraft that they can most easily be 
destroyed, 

In the form in which the proposal was first brought forward its provisions were limited to 
a stipulation that the use of tracer bullets against aircraft generally was not prohibited. 

Various criticisms were, however, made about the proposed text, chiefly founded on the 
impracticability for an airman while in flight to change the ammunition which he is using in 
the machine gun in his aircraft. He cannot employ different bullets in accordance with the 
target at which he is aiming, one sort of ammunition for other aircraft and another sort for 
land forces by whom he may be attacked. 

The Commission, therefore, came to the conclusion that the most satisfactory solution of 
the problem would be to state specifically that the use of tracer, incendiary or explosive 
projectiles by or against aircraft is not prohibited. 
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ARTICLE 18 


The use of tracer, incendiary or explosive projectiles by or against aircraft 
is not prohibited. ; 

This provision applies equally to states which are parties to the Declara- 
tion of St. Petersburg, 1868, and to those which are not. 


ARTICLE 19 
The use of false external marks is forbidden. 


ARTICLE 20 


When an aircraft has been disabled, the occupants when endeavoring to 
escape by means of a parachute must not be attacked in the course of their 
descent. 


ARTICLE 21 


The use of aircraft for the purpose of disseminating propaganda shall not 
be treated as an illegitimate means of warfare. 

Members of the crews of such aircraft must not be deprived of their rights 
as prisoners of war on the charge that they have committed such an act. 


Bombardment 


The subject of bombardment by aircraft is one of the most difficult to deal with in framing 
any code of rules for aerial warfare. 

The experiences of the recent war have left in the mind of the world at large a lively horror 
of the havoc which can be wrought by the indiscriminate launching of bombs and projectiles 
on the non-combatant populations of towns and cities. The conscience of mankind revolts 
against this form of making war in places outside the actual theatre of military operations, 
and the feeling is universal that limitations must be imposed. 

On the other hand, it is equally clear that the aircraft is a potent engine of war, and no 
state which realizes the possibility that it may itself be attacked, and the use to which its 
adversary may put his air forces can take the risk of fettering its own liberty of action to an 
extent which would restrict it from attacking its enemy where that adversary may legiti- 
mately be attacked with effect. It is useless, therefore, to enact prohibitions unless there 
is an equally clear understanding of what constitutes legitimate objects of attack, and it 
is precisely in this respect that agreement was difficult to reach. 

Before passing to a consideration of the articles which have been agreed, mention must be 
made of the Declaration Prohibiting the Discharge of Projectiles and Explosives from 
Balloons, signed at The Hague in 1907. Three of the states represented on the Commission ? 
are parties to that declaration; the other three are not. Under the terms of this declaration 
the contracting powers agree to prohibit the discharge of projectiles and explosives from 
balloons or by other new methods of a similar nature. Its terms are, therefore, wide enough 
to cover bombardment by aircraft. On the other hand, the scope of the declaration is very 
limited; in duration it is to last only until the close of the third peace conference, a conference 
which was to have been summoned for 1914 or 1915, and its application is confined to a war 
between contracting states without the participation of a non-contracting state. 

The existence of this declaration can afford no solution of the problems arising out of the 
question of bombardment from the air, even for the states which are parties to it. 


2 United States of America, Great Britain and The Netherlands. 
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The number of parties is so small that; even if the declaration were renewed, no confidence 
could ever be felt that when a war broke out it would apply: A general agreement, there- 
fore, on the subject of bombardment fromthe air is-much to be desirad. For the states 
which aré parties to it, however, the declaration ‘exists and it is well that the legal situation 
- should be clearly understood. ` 

As between the parties it will continue in force ‘and will opérate in the event of a war be- 
tween them, unless by mutual agreement its terms are modified, or an understanding reached - 
that it shall be regarded as replaced by some new conventional stipulation; but it willin any 
case cease to operate at the moment when a third peace conference concludes its labors, or 
if any state which is not a party to the declaration intervenes in the war as.a belligerent. 

No difficulty was found in reaching an agreement that there are certain purposes for which, 
fierial bombardment: is inadmissible, s 

Article 22 has been formulated with this object. 


ARTICLE 92, 


Aerial bombardment for the purpose of terrorizing the civilian population, 
of destroying or damaging private property not of military character, or of 
injuring non-combatants i is s prohibited. i 


, ÅRTICLE 23 - 


Aerial bombardment. for the purpose ot enforcing compliance with 
requisitions in kind or payment of contributions in money is prohibited. 


ARTICLE 24 


(1) Aerial bombardment is legitimate only when directed at a military 
objective, that is to say, an object of which the destruction or injury would. 
constitute.a distinct military advantage to the belligerent. 

(2) Such bombardment is legitimate only when directed exclusively. at 
the following objectives: military forces; military works; military establish- 
ments or depots; factories constituting important and well-known centres - 
` engaged in the manufacture of arms, ammunition or distinctively military 
supplies; lines of communication or transportation used for eat pur- 
poses. ` . 


(3) -The Borbardment of cities, towns, villages, dwellings or baidies o 


not in the immediate neigħborhood of the operations of land forces is 


prohibited. In cases where-the objectives specified in paragraph 2 are so, ` 


situated, that they cannot be bombarded without.the indiscriminate bom- ` 
bardment of the civilian ‘population, the aircraft must abstain from bombard- _ 
ment. 

(4) In the ineabdinte neighborhood of the operations of Jand foice the- 
“bombardment of cities, towns, villages, dwellings or buildings i is legitimate 
_ provided that: there exists a reasonable presumption that the- military 
concentration is sufficiently important to justify such bombardment, having = 
regard to the danger thus caused to the civilian population. 

(5) A belligerent state is liable to pay compensation for injuries to person 
or to property caused by the. violation by any of its officers-or forces of the 
provisions of this aael; l 


~ 
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ARTICLE 25 


- In bombardment by aircraft, all necessary steps must be taken by the 
commander to spare as far as possible buildings dedicated to public worship, 
art, science, or charitable purposes, historic monuments, hospital ships, 
hospitals and other places where the sick and wounded are collected, 
` provided such buildings, objects or places are not at the time used for 
military purposes: Such buildings, objects and places must by day be 
indicated by marks visible to aircraft. The use of marks to indicate other 
. buildings, objects, or places than those specified above is to be deemed an 
act of perfidy. The marks used as aforesaid shall be in the case of buildings 
protected under the Geneva Convention the red cross on a white ground, 
and in the case of other protected buildings a large rectangular panel divided 
diagonally into two pointed triangular portions, one black and the other 
white. 
A belligerent who desires to secure by night the protection for the hospitals 
cand other privileged buildings above mentionéd must take the necessary 
measures to render the special signs referred to sufficiently visible. 


ARTICLE 26 


The following special rules are adopted for the purpose of enabling states 
to obtain more efficient protection for important historic monuments 
situated within their territory, provided that they are willing to refrain from 
the use of such monuments and a surrounding zone for military purposes, 
~ and to accept a special régime for their inspection. 

(1) A state shall be entitled, if it sees fit, to establish a zone of protection 
round. such monuments situated in its territory. Such zones shall in time 
of war enjoy immunity from bombardment. 

-(2) The monuments round which a zone is to be established shall be 
notified to other Powers in peace time through the diplomatic channel; the 
notification shall also indicate the limits of the zones. The notification 
may not be withdrawn in time of war. : 

(3) The zone of protection may include, in addition to the area actually 
occupied by the monument or group of monuments, an outer zone, not ` 
exceedingly 500 metres in width, measured from the circumference of the 
said area. 

(4) Marks clearly visible from aircraft either by. day or by night will be 
employed for the purpose of ensuring the identification by belligerent airmen 
of the limits of the zones. 

(5) -The marks on the monuments iene will be those defined in 
Article 25. The marks employed for indicating the surrounding zones will 
be fixed by each state adopting the provisions of this article, and will be 
notified to other Powers at the same time as the monuments ‘and: zones are 
“notified: 
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(6) Any abusive use of the marks indicating the zones referred to in 
paragraph 5 will be regarded as an act of perfidy. 

(7) A state adopting the provisions of this article must abstain from 
using the monument and the surrounding zone for military purposes, or for 
the benefit in any way whatever of its military organization, or from com- 
mitting within such monument or zone any act with a military purpose in 
view. 

(8) An inspection committee consisting of three neutral representatives 
- accredited to the state adopting the provisions ¿of this article, or their 
delegates, shall be appointed for the purpose of ensuring that no violation is 
committed of the provisions of paragraph 7. One of the members of the 
committee of inspection shall be the representative (or his delegate) of the 
state to which has been entrusted the interests of the opposing belligerent. 


Espionage 


The articles dealing with espionage follow closely the precedent of the Land Warfare 
Regulations. 

Article 27 is a verbal adaptation of the first paragraph of Article 29 of the Regulations, so 
_ phrased as to limit it to acts committed while in the air. 

Consideration has been given to the question whether there was any need to add to the 
provision instances of actions which were not to be deemed acts of espionage, such as those 
which are given at the end of Article 29 in the Regulations, and it was suggested that Article 
29% of the American draft might appropriately be introduced in this manner. It was 
decided that this was unnecessary. The article submitted by American Delegation was 
intended to ensure that reconnaissance work openly done behind the enemy lines by aircraft 
should not be treated as spying. It is not thought likely that any belligerent would attempt 
to treat it as such. 


ARTICLE 27 


Any person on board a belligerent or neutral aircraft is to be deemed a spy 
only if acting clandestinely or on false pretences he obtains or seeks to obtain, 
while in the air, information within belligerent jurisdiction or in the zone of 
operations of a belligerent with the intention of communicating it to the 
hostile party. 


ARTICLE 28 


Acts of espionage committed after leaving the aircraft by members of the 
crew of an aircraft or by passengers transported by it are subject to the 
provisions of the Land Warfare Regulations. 


ARTICLE 29 


Punishment of the acts of espionage referred to in Articles 27 and 28 is 
subject to Articles 30 and 31 of the Land Warfare Regulations. 


3 Acts of the personnel of correctly marked enemy aircraft, public or private, done or 
performed while in the air, are not to be deemed espionage. x 
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CHAPTER V 
Military Authority over Enemy and Neuiral Aircraft and Persons on Board 


The rapidity of its flight would enable an aircraft to embarrass the operations of land or 
sea forces, or even operations in the air, to an extent which might prove most inconvenient 
or even disastrous to a belligerent commander. To protect belligerents from improper 
intrusions of this kind, it is necessary to authorize belligerent commanders to warn off the 
intruders, and, if the warning is disregarded, to compel their retirement by opening fire, 

It is easy to see that undue hardship might be occasioned to neutrals if advantage were 
taken of the faculty so conferred on belligerent commanding officers and attempts were 
made to exclude for long or indefinite periods all neutrals from stipulated areas or to prevent 
communication between different countries through the air over the high seas. The present 
provision only authorizes a commanding officer to warn off aircraft during the duration of 
the operations in which he is engaged at the time. The right of neutral aircraft to circulate 
in the airspace over the high seas is emphasized by the provisions of Article 11 which provides 
that “outside the jurisdiction of any state, belligerent or neutral, all aircraft shall have full 
freedom of passage through the air and of alighting’’. 

Article 30 is confined in terms to neutral aircraft, because enemy aircraft are in any event 
exposed to the risk of capture, and in the vicinity of military operations are subjected to 
more drastic treatment than that provided by this article. 

It will be noticed that the terms of the article are general in character and would comprise 
even neutral public or military aircraft. It goes without saying that the article is not in- 
tended to imply any encroachment on the rights of neutral states. It is assumed that no 
neutral public or military aircraft would depart so widely from the practice of states as to 
attempt to interfere with or intrude upon the operations of a belligerent state. 


ARTICLE 30 


In case a belligerent commanding officer considers that the presence of 
aircraft is likely to prejudice the success of the operations in which he is 
engaged at the moment, he may prohibit the passing of neutral aircraft in 
the immediate vicinity of his forces or may oblige them to follow a particular 
route. A neutral aircraft which does not conform to such directions, of 
which it has had notice issued by the belligerent commanding officer, may 
be fired upon. 

‘ ARTICLE 31 

In accordance with the principles of Article 53 of the Land Warfare 
Regulations, neutral private aircraft found upon entry in the enemy’s 
jurisdiction by a belligerent occupying force may be requisitioned, subject 
to the payment of full compensation. 


ARTICLE 32 


Enemy public aircraft, other than those treated on the same footing as 
private aircraft, shall be subject to confiscation without prize proceedings. 


ARTICLE 33 


Belligerent non-military aircraft, whether public or private, flying within 
the jurisdiction of their own state, are liable to be fired upon unless they 
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make the néarest available landing on the approach of enemy military- 
aircraft. 


AnrroE 34 
Belligerent non-military aircraft, whether public or private, are liable to 





be fired upon, if they fiy (1) within the jurisdiction of the enemy, or (2) in . 7.‘ 


the immediate vicinity thereof and. outside the jurisdiction of their own 
state or (3) in the immediate vicinity of the military operations of the enemy 
by land or sea. ` 


ARTICLE 35 


Neutral aircraft flying within the jurisdiction of’ ‘a belligerent, and warned . 
of the approach of military aircraft of the opposing belligerent, must make 
the nearest available landing. Failure to do so exposes them to the risk of 
being ‘fired upon. . é 


ARTICLE. 36 


When an enemy military aircraft falls into the hands of a belligerent, the 
- members of the crew and the passengers, if any, may be made prisoners of. 
war. 
The same rule applies to the. members of the crew and the passengers,.if - 
any, of an enemy public non-military aircraft, ‘except that in the case of 
public non-military aircraft devoted exclusively to the transport of pas- 
sengers, the passengers will be entitled to-be released unless they are in the 
service of the eneniy, or are enemy nationals fit for military service. - 
If an enemy private aircraft falls into the hands of a belligerent, members 
of the crew who are enemy nationals or -who are neutral nationals in the 
service of the enemy, may be made prisoners of war. Neutral members of * 
the crew; who are not in the service of the enemy, are’ entitled to be released. 
if they sign a written undertaking not to serve in any enemy aircraft while 
_ hostilities last. Passengers are entitled to be released unless they are in the 
_ service of the enemy or are enemy nationals fit for military service, in which 
> cases they may be made prisoners of war. 
Release may in any ‘case be delayed if the military interests of the bel- 


~ ligerent so require. 


. The belligerent may hold as prisoners of war any member of the crew or 
any passenger whose service in a flight, at the close of which he has been 
captured has been of special and active assistance to the enemy. 

The names of individuals released after giving à written undertaking in 
accordance with the third paragraph. of this article will be notified to the 
opposing. belligerent, who must not eeomney. employ them in violation of 
_- their undertaking. 


ARTICLE 37 


_ Members of the crew of a neutral aircraft which has beeni detained dby a 
belligerent shall be released unconditionally, if they are neutral nationals 
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and not in the service of the enemy. If they are enemy nationals or in the 


` service of the enemy, they may be made prisoners of war. 


Passengers are entitled to be released unless they are in the service of the 
enemy or are enemy nationals fit for military service, in which cases 3 they 
may be made prisoners of war. 

Release may in any case be delayed if the military interests of the bel- 
ligerent so require. ; 

The belligerent may hold as prisoners of war.any member of the crew or 
any passenger whose service in a flight at the close of which he has been 
captured has been of special and active assistance to the enemy. 


ARTICLE 38 


Where under the provisions of Articles 36 and 37 it is provided that 
members of the crew or passengers may be made prisoners of war, it is to be 
understood that, if they are not members of the armed forces, they shall be 
entitled to treatment not less favorable than that accorded to prisoners of 
war. 


+ CHAPTER VI 
Belligerent Duties towards Neutral States and Neutral Duties towards 
Belligerent States 


To avoid any suggestion that it is on the neutral government alone that the obligation is 
incumbent to secure respect for its neutrality, Article 39 provides that belligerent aircraft 


. are under obligation to respect the rights of neutral Powers and to abstain from acts within 


neutral jurisdiction which it is the neutral’s duty to prevent. 

It will be noticed that the article is not limited to. military aircraft; in fact the second 
phrase will apply only to belligerent aircraft of other categories, as it is they alone which may 
remain at liberty within neutral jurisdiction. All aircraft, however, including military, are 
bound to respect the rights of neutral Powers. 


ARTICLE 39 
Belligerent aircraft are bound to respect the rights of neutral Powers and 


to‘abstain within the jurisdiction of a neutral state from the commission of 
any act which it is the duty of that state to prevent. 


ARTICLE 40 
` Belligerent military aircraft are forbidden to enter we jurisdiction of a 
neutral state.. 
ARTICLE 41 
-Abast on board vessels- of war, including ts carriers, shall be 
regarded as part of such vessel. 
spare 42 . 


A neutral government must use the means at its disposal to prevent the 
entry within its jurisdiction of belligerent military aircraft and to compel 
them to alight if they have entered such jurisdiction. 
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A neutral government shall use the means at its disposal to intern any 
belligerent military aircraft which is within its jurisdiction after having 
alighted for any reason whatsoever, together with its crew and the pas- 
sengers, if any. 


ARTICLE 43 


The personnel of a disabled belligerent military aircraft rescued outside 
neutral waters and brought into the jurisdiction of a neutral state by a 
neutral military aircraft and there landed shall be interned. 


ARTICLE 44 


The supply in any manner, directly or indirectly, by a neutral government 
to a belligerent Power of aircraft, parts of aircraft, or material, supplies or 
munitions required for aircraft is forbidden. 


ÅRTICLE 45 


Subject to the provisions of Article 46, a neutral Power is not bound to 
prevent the export or transit on behalf of a belligerent of aircraft, parts of 
aircraft, or material, supplies or munitions for aircraft. 


ARTICLE 46 


A neutral government is bound to use the means at its disposal: 

(1) To prevent the departure from its jurisdiction of an aircraft in a 
condition to make a hostile attack against a belligerent Power, or carrying 
or accompanied by appliances or materials the mounting or utilization of 
which would enable it to make a hostile attack, if there is reason to believe 
that such aircraft is destined for use against a belligerent Power; 

(2) To prevent the departure of an aircraft the crew of which includes 
any member of the combatant forces of a belligerent Power; 

(8) To prevent work upon an aircraft designed to prepare it to depart in 
contravention of the purposes of this article. 

On the departure by air of any aircraft despatched by persons or com- 
panies in neutral jurisdiction to the order of a belligerent Power, the neutral 
government must prescribe for such aircraft a route avoiding the neighbor- 
hood of the military operations of the opposing belligerent, and must exact 
whatever guarantees may be required to ensure that the aircraft follows 
the route prescribed. g 

ARTICLE 47 


A neutral state is bound to take such steps as the means at its disposal 
permit to prevent within its jurisdiction aerial observation of the move- 
ments, operations or defenses of one belligerent, with the intention of in- 
forming the other belligerent. 

This provision applies equally to a belligerent military aircraft on board 
a vessel of war. 


od 
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ARTICLE 48 


The action of a neutral Power in using force or other means at its dis- 
posal in the exercise of its rights or duties under these rules cannot be re- 
garded as a hostile act. 


Cuarrer VIT 
Visit and Search, Capture and Chien. 


Both the American and British drafts when first submitted to the Commission provided 
for the use of aircraft in exercising against enemy commerce the belligerent rights which in- 
ternational law has sanctioned. This principle has not met with unanimous acceptance; the 
Netherlands Delegation has not felt able to accept it. The standpoint adopted by this 
delegation is that the custom and practice of international law is limited to a right on the 
part of belligerent warships to capture after certaim formalities merchant vessels employed in 


‘the carriage of such:commerce. No justification exists for the extension of those rights to an 


aircraft, which is a new engine of war entirely different in character from a warship and un- 
able to éxercise. over merchant vessels or private aircraft a control similar to that exercised by 
a warship over merchant vessels. Consequently there is no reason to confer on a military 
aircraft the right to make captures as if it were a warship, and no reason to subject commerce 
to capture when carried in an aircraft. In developing international law the tendency should 
be in the direction of conferring greater, not less, immunity on private property. 

For these reasons the Netherlands Delegation has not accepted the rules contained in 
Chapter VII and its participation in the discussion of individual rules has been subject to the 
general reserves made with regard to the whole chapter. 

The majority of the delegations have not felt able to reject the principle that the aircraft 
should be allowed to exercise the belligerent right of visit and search, followed by capture 
where necessary, for the repression of enemy commerce carried in an aircraft in cases where 
such action is permissible. This principle is embodied in Article 49 of which the text is as 
follows: - 


ARTICLE 49 


Private diroratt are liable to visit and search and to capture by belligerent 
military aircraft. 


ÀRTICLE 50 


Belligerent military aircraft have the right'to order public non-military 
and private aircraft to alight in or proceed for visit and search to a suitable 
locality reasonably accessible. 

Refusal, after warning, to obey such. orders to alight or to proceed to such ` 
a locality for examination exposes an aircraft to the risk of being fired upon. 


ARTICLE 51 


Neutral public non-military aircraft, other than those which are to be 
treated as private aircraft, are subject only to visit for the purpose of the 
verification of their papers. 


ARTICLE 52 l 
Enemy private aircraft are liable to capture in all circumstances. 
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ARTICLE 53 


A neutral private aircraft is liable to capture if it: 

(a) resists the legitimate exercise of belligerent rights; 

(b) violates a prohibition of which it has had notice issued iy a bel- 
ligerent commanding officer under Article 30; 

(c) is engaged in unneutral service; _ 

(d) is armed in time of war whien outed the jurisdiction of its own 
country; - 

(e) has no external marks or uses false marks; 

(£) has no papers or insufficient or irregular papers; , - 

(g) is manifestly out of the line between the point of departure and the 
point of destination indicated in its papers and after such enquiries as the 
belligerent may deem necessary, no good cause is shown for the deviation. 
The aircraft, together with its crew and passengers, if any, may be detained 
by the belligerent, pending such enquiries. 

(h) carries, or itself constitutes, contraband of war; 


(i) is engaged in breach of a blockade duly established and effectively . 


maintained; 

- (k) has been an eee from belligerent to neutral nationality at a date 
a in circumstances indicating an intention of evading the consequences 
to which an enemy aircraft, as such; is exposed. 

Provided that in each case, (except k), the ground for capture shall be an 
act carried out in the flight in which the neutral aircraft came into belligerent 
hands, če. since it left its pomt of ‘departure: and before it reached its powt 
of CeeHnBHOn: 


Ea Arnone 54 


The papers of a private aircraft will be regarded as insufficient or irregular 
if they do not establish the nationality of the aircraft and indicate the names 
and nationalities of the crew and passengers, the points of departure and 
destination of the flight, together with particulars of the cargo and the 
conditions under which it is transported. The logs must also be included. 


ARTICLE 55 


Capture of an aircraft or of goods on board an aircraft shall ‘be made the 
subject of prize proceedings, in order that any neutral claim may be duly 
heard and determined. 


ARTICLE 56 
A private aircraft captured upon the ground that it has no external marks 


or is using false marks, or that it is armed in time of war outside the j juris- 


‘diction of its own country, is liable to condemnation. 
-A neutral private aircraft captured upon the ground that it has. dis- 
Aa the direction of a belligerent commanding officer under Article 30 


Laid 


t 
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is liable to condemnation, unless it can justify its presence within the pro- 
hibited zone. _ 

In all other cases, the prize court in adjudicating upon any case of capture 
of an aircraft or its cargo, or of postal correspondence on board an aircraft, 
shall apply the same rules as would be applied to a merchant vessel or its 
cargo or to postal correspondence on board 4 merchant vessel. 


ARTICLE 57 


Private aircraft which are found upon visit and search to be enemy air- 
craft may be destroyed if the belligerent commanding officer finds it neces- 
sary to do so, provided that all persons on board have first been placed in 
safety and all the papers of the aircraft have been preserved. : 


ARTICLE 58 


Private aircraft which are found upon visit and search to be neutral 
aircraft liable to condemnation upon the ground of unneutral service, or 
upon the ground that they have no external marks or are bearing false marks, 
may be destroyed, if sending them in for adjudication would be impossible 
or would imperil the safety of the belligerent aircraft or the success of the 
operations in which it is engaged. Apart from the cases mentioned above, 
a neutral private aircraft must not be destroyed except in the gravest 
military emergency, which would not justify the officer in command in re- 
leasing it or sending it in for adjudication. 


ARTICLE 59 


Before a neutral private aircraft is destroyed, all persons on board must 
be placed in safety, and all the papers of the aircraft must be preserved. 

A captor who had destroyed a neutral private aircraft must bring the 
capture before the prize court, and must first establish that he was justified 
in destroying it under Article 58. If he fails to do this, parties interested in 
the aircraft or its cargo are entitled to compensation. If the capture is held 

‘to be invalid, though the act of destruction is held to have been justifiable, 
compensation must be paid to the parties interested in place of the restitution 
to which they would have been entitled. 


ARTICLE 60 


Where a neutral private aircraft is captured on the ground that itis carry- 
ing contraband, the captor may demand the surrender of any absolute 
contraband on board, or may proceed to the destruction of such absolute 
contraband, if sending in the aircraft for adjudication is impossible or would 
imperil the safety of the belligerent aircraft or the success of the operations in 
which it is engaged. After entering in the log book of the aircraft the 
delivery or destruction of the goods, and securing, in original or copy, the 
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relevant papers of the aircraft, the captor must allow the neutral aircraft to 
continue its flight. 

The provisions of the second paragraph of Article 59 will apply where 
absolute contraband on board a neutral private aircraft is handed over or 
destroyed. 


Cuarter VIII 
Definitions 
In some countries, the word “military” is not generally employed in a sense which includes 
“naval”, Toremove any ambiguity on this point a special article has been adopted. 
ARTICLE 61 


The term “military” throughout these rules is to be read as referring to all 
branches of the forces, z.e. the land forces, the naval forces and the air forces. 


ARTICLE 62 


Except so far as special rules are here laid down and except also so far as the 
provisions of Chapter VII of these rules or international conventions indicate 
that maritime law-and procedure are applicable, aircraft personnel engaged 
in hostilities come under the laws of war and neutrality applicable to land 
troops in virtue of the custom and practice of international law and of the 
various declarations and conventions to which the states concerned are 
parties. 
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Z=ermany. Request of July 12, 1922, fora moratorium. Reply of Reparation Commission, 
Aug. 31, 1922. 40. 

Cermany-United States. Mixed Claims Commission. Rules. 133. 

Geat Britain. Despatch respecting status of Egypt. March 15, 1922. 30. 

Mandates: Cameroons, July 20, 1922, 188; East Africa, July 20, 1922, 153; German 

Pacific Ocean possessions south of Equator, Dec. 17, 1920, 158; Nauru, Dec. 17, 1920, 

162; Palestine, July 24, 1922, 164; Samoa, Dec. 17, 1920, 173; Southwest Africa, Dec. 17, 

1920, 175; Togoland, July 20, 1922, 182. 

Trans-Jordan mandate. Memo., Sept. 16, 1922. 172. 

Creat Britain-Denmark. Agreement respecting matters of wreck, 1918-21. 27. 

reat Britain-Esthonia. Commercial agreement. July 20,1920. 31. 

‘Great Britain-France. See France-Great Britain. 

Great Britain-Hungary. Enemy debts. Agreement, Dec. 20, 1921. 46. 

Great Britain-Siam. Enemy debts. Convention, Dec. 20, 1921. 53. 

Great Britain-United States. Canadian accession to property convention of March 2, 1899. 
Convention, Oct. 21, 1921. 39. 

Guatemala, See Central American Conference. 








Hague conventions dealing with radiotelegraphy in war. Articles summarized. 242. 

Hague declaration prohibiting discharge of projectiles from balloons. Relation to rules for 
bombardments by aircraft. Jurists Commission Report, 1923. 249. 

Hague regulations on land warfare. Rules followed by Jurists Commission, 1923. Report. 
252, 253. 

Holy places in Palestine. British mandate. 167. 

In Syria and the Lebanon, French mandate. 179. 

Home ownership for workmen and laborers. Central American Convention, Feb. 7, 1923. 
130. 

Honduras. See Central American Conference. 

Hospitals protected in aerial bombardments. Rules of Jurists Commission, 1923. 251. 

Hostilities by aircraft. Rules of Jurists Commission, 1928. 248. 

Hungary-Great Britain. Agreement respecting enemy debts. Dee. 20,1921. 46. 





Industrial property rights in Central America. Convention, Feb. 7, 1923. 119. 

Innocent passage of aircraft. Aerial Navigation Convention, 1919, 198; Rules of Jurists 
Commission, 1928, 255. 

Inquiry commissions. See International Commissions of Inquiry. 

Insurance for laborers. Central American Convention, Feb. 7, 1928. 180. 

International Central American Tribunal. Convention, Feb. 7, 1923, 83; United States 
participation in, 106; additional protocol, 107. 

International Commission for Aerial Navigation, 1919. 199, 200, 201, 208, 204. 

International Commission of the Danube. Convention, July 23,1921. 15. 
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International Commission of the Elbe. Convention, Feb. 22, 1922. 228. 

International commissions of inquiry. Central American Convention, Feb. 7, 1923. 108. 

International conventions applicable to mandated territories. Palestine, 169; Syria and the 
Lebanon, 180. 

International disputes. Central Aien Convention, Feb. 7, 1923. 83, 108. 

International Radio Telegraphic Convention, 1912. Provisions bearing on radiotelegraphy 
in war summarized. 243. 

International rivers. Danube. Convention instituting statute of, July 23, 1921. 13. 

- Elbe. Convention instituting statute of, Feb. 22, 1922. 227. 

Internment of belligerent aircraft. Rules of Jurists Commission, 1923. 256. 

Intervention in Central America. Convention, Feb. 7, 1923. 120. 

Intoxicating beverages. See Spirituous liquors. 

Iron Gates of the Danube. Convention of July 28, 1921. 22. 

Ishii-Lansing agreement. Japan-United States. Notes cancelling, April 14, 1923. 187, 





Japan. Declaration regarding “CO” mandates, Dee. 17, 1920, 163. 

Mandate for German possessions north of Equator, Dec. 17, 1920. 160. 

Japan-United States. Lansing-Ishii agreement. Notes cancelling, April 14, 1923. 137. 

Jews in Palestine. British mandate, July 24, 1922. 165. 

Judges of Permanent Court of International Justice. Statute. 57. 

Judgments of International Central American Tribunal. Convention, Feb. 7, 1928. 83, 
101, 

Judgments of Permanent Court of International Justice. Statute. 68. 

Judicial and legal documents. Central American Convention, Feb. 7, 1923. 120. 

. France-Great Britain. Convention, Feb. 2, 1922. 34. 

Judicial settlement of international disputes. Protocols of amendments of League of Na- 
tions Covenant. 223. 

Judicial systems in mandated territories. Palestine, 166; Syria and the Lebanon, 178. 

Jurisdiction of International Central American Tribunal. Convention, Feb. 7, 1923. 83. 

Jurisdiction of Permanent Court of International Justice. Statute. 64. 

Jurists Commission on revision of laws of war. General report on radio and aerial warfare. 
1923. 242, 

Jurists commission on electoral law. Central American Convention, Feb. 7, 1928, 73. 








Kameruns, See Cameroons. 


Labor cases before Permanent Court of International Justice. Statute. 62, 

Labor laws. Central American Convention, Feb. 7, 1923. 128. 

Labor in mandated territories. British’'Cameroons, 139; French Cameroons, 146; Belgian | 
East Africa, 151; British East Africa, 155; German Pacific Ocean possessions, (British) 
159, (Japanese) 160; Nauru, 162; Samoa, 173; Southwest Africa, 175; British Togoland, 
184; French Togoland, 191. 

Land holding in mandated territories. British Cameroons, 139; French Cameroons, 146; 
Belgian East Africa, 151; British East Africa, 155; Palestine, 166; British Togoland, 184; 
French Togoland, 191. 

Language, Official. Central American Declaration, Feb. 7, 1923. 132. 

Mandated territories. Palestine, 170; Syria and the Lebanon, 182. 

Permanent Court of International Justice. Statute. 65. 

Lansing-Ishii agreement. Japan-United States. Notes cancelling, April 14, 1923. 187. 

Laws of war concerning aviation and radio. Report of Jurists Commission, 1923. 242. 

League of Nations: 

Aaland Islands. League functions with respect to, 1. 
Council, non-permanent members. Amendment of Covenant. 222. 
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Covenant. Amendments to Arts. 4, 13, 15, 26. 1921. 222. 

Danube. Jurisdiction of disputes regarding navigation of. 24. 

Elbe. Jurisdiction of disputes regarding navigation of. 239. 

International Commission for Air Navigation under direction of. 204. 

Mandates for Palestine and Syria, declaration, July 24, 1922. 193. 

Mandate for Trans-Jordan, modification approved. 171. 

Permanent Court of International Justice. Resolution of Assembly establishing, Dec. 13, 
1920, 55; protocol of signature, 55; optional clause, 56; Statute, 57. See also Permanent 
Court of International Justice. 

Reports of mandatories to. British Cameroons, 141; French Cameroons, 148; Belgian 
East Africa, 152; British East Africa, 157; German Pacific Ocean possessions, (British) 
159, (Japanese) 161; Nauru, 162; Palestine, 170; Samoa, 174; Southwest Africa, 175; 
Sýria and the Lebanon, 182; British Togoland, 186; French Togoland, 193. 

Russian questions, arbitration of, by League. Treaty respecting Bessarabia, Oct. 28, 
1920. 7. 

Slesvig. League consent required for alienation of territory. 42. 

Lebanon. Mandate, July 24, 1922, 177; Declaration regarding date, 193. 

Legal proceedings. France-Great Britain. Convention, Feb. 2, 1922. 34. 

Letters rogatory. Central American Convention, Feb. 7, 1923. 120. . 

France-Great Britain. Convention, Feb. 2, 1922. 34. 

Limitation of atmaments. Central American Convention, Feb. 7, 1923. 114. 

Literary and artistic property. Central American Convention, Feb. 7, 1923. 119. 

Loans, compulsory. Central American Convention, Feb. 7, 1923. 119. 

Log books of aircraft. Aerial Navigation Convention, 1919, 202; Rules of Jurists Commis- 
sion, 1923, 258. 

London Declaration, 1909. Articles on radiotelegraphy in war summarized. 242. 





Mandated territories. Status under Aerial Navigation Convention, 1919. 206. 
Mandates: 
Cameroons: British mandate, July 20, 1922, 188; Franco-British declaration determining 
the frontier, July 10, 1919, 141; French mandate, July 20, 1922, 145. 
East Africa: Belgian mandate, July 20, 1922, 149; British mandate, July 20, 1922, 153. 
German possessions in the Pacific Ocean south of the Equator, Dec. 17, 1920, 158. 
German possessions in the Pacific Ocean north of the Equator, Dec. 17, 1920, 160. 
Japanese declaration relating to “C” mandates, 163. 
Nauru, Dec. 17, 1920, 162. 
Palestine: British mandate, July 24, 1922, 164; declaration by League Council, July 24, 
1922, 193; modification of mandate for Trans-Jordan, Sept. 16, 1922, 171. 
Samoa, Dee. 17, 1920, 173. 
Southwest Africa, Dec. 17, 1920, 175. 
Syria and the Lebanon: French mandate, July 24, 1922, 177; declaration by League Coun- 
cil, July 24, 1922, 193. 
Togoland: British mandate, July 20, 1922, 182; Franco-British declaration determining 
the frontier, July 10, 1919, 186; French mandate, July 20, 1922, 190. 
Marking of aircraft. Aerial Navigation Convention, 1919, 199; rules of Jurists Commission, 
1923, 246, 249, 258. 
Married women. Naturalization and citizenship of. United States. Act of Sept. 22, 1922. 
52. 
Maternity insurance. Central American Convention, Feb. 7, 1923. 130. 
Merchant vessels in Central American waters. Treaty of Feb. 7, 1923. 120. 
Military. Term includesland, naval,and airforces. Rules of Jurists Commission,1923. 260. 
Military aircraft. Aerial Navigation Convention, 1919, 203; Rules of Jurists Commission, 
1923, 246, 247. 
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Military authority over aircraft. Rules of Jurists Commission, 1923. 244,253. °. . 1 


` Military establishments subject to aerial bombardment. Rales of Jurists Commission, l 


1923. 250. l 

Military forces and establishments of, mandated territories, British Ganern, 139; 
French Cameroons, 146; Belgian East Africa, 150; British East Africa, 155; German | 
Pacific Ocean possessions, (British) 159, (Japanese) 161; Nauru, 162; Palestine, 168; _ 
Sanioa, 174; Southwest Africa, 175; Syria and tis Lebanon, 177; British Togoland, 183; 
French Togoland,-191. 

Military service in Central America. Convention, Feb. 7, 1923. 119. = 

Mining rights of France in Turkey. Angora agreement, Oct. 20, 1921. 51. - 

Minotities in Bessarabia. Treaty with Roumania, Oct. 28, 1920. -7. š { 

Minorities in Turkey. France-Turkey. -Angora agreement, Oct, 20, 1921. 49. 

Missionaries in mandated territories. British Cameroons, 140; French Cameroons, 147; ~ 
‘Belgian East Africa, 152; British East Africa, 156; German Pacific Ocean possessions, 
(British) 159, (Japanese) 161; Naura, 162; Samoa, 174; Southwest Africa, 175; i Syria 
‘and the. Lebanon, 179; British Togoland, 185; French Togoland, 192. 

Mixed Claims Commission. ‘Germany-United States, Rules. 133. 

Monopolies in mandated territories. British Cameroons, 140; French. diaos, 147; 
Belgian East Africa, 151; British East Africa, 156; in Palestine, 167; Syria and the Leba- 

“non, 180; British Togoland, 184; French Togoland, 192. - > 

Monuments protected in aerial bombardments. Rules of Jurists Commission, 1923. 251. 

Moslem shrines in Palestine. British mandate, 167. 

Most-favored-treatment. Esthonia-Great Britain. ` Agreement, July 20, 1920. 81. 

Munitions and supplies for aircraft i in war, ‘trade in. Rules of Jurists Commission, 1923. 
256. 


. Munitioris of war forbidden on dronak Aerial N: avigation Convention, 1919. 202. 


~ Nationality of aircraft. Aerial Navigation Convention, 1919. 199. 

Nationality of judges of Permanent Court of International Justice. Statute. ` 

Nationality of residents of Palestine. : British Mandate. July 24, 1922. pets 

Natives of Syria and adjoining territories. Pasturage rights of. epee: Treaty, 
Oct. 20, 1921. 51. 


. ‘Naturalization of married women. United States. Act of Sept, 22, 1922. 52. 


Nauru. Mandate, Dec. 17, 1920, 162; Japanese declaration, 163. 

Navigation, Aerial.. Convention, Oct. 13, 1919. 195. 

Danube convention, July 23, 1921. 14. 

———. Elbe convention, Feb. 22, 1922. 227. 

—:—-. Esthonia-Great Britain. Agreement, July 20, 1920. 31. 

France-United States. Convention of 1822. , Agreement modifying Article VIL 





a 
i 
S Nationalities in Bessarabia. - Allied Powers-Roumania. Treaty, Oct. 28, 1920. 9. : 





July 17, 1919. -38. : 
Neutral aireraft, military authority over. Rules of Jurists Commission, 1923, 253. 
Neutral duties towards belligerent states. Rules of Jurists Commission on Aerial Warfare, 
1923. 255. 
Neutral powers and belligerent use of radio stations. Rules- of Commission of Jurists, 1923. 
244, g 
Neutral territory. Belligerent operation of radio stations prohibited in. Rules of Com- 
mission of Jurists, 1923. 244, 
Military aircraft forbidden to enter.- Rules of Jurists Commission, 1923. 
255. ' - j 
Neutralization of the Aaland Islands. Convention, Oct. 20, 1921. 1. 
New Zealand. Mandate for German Samoa. Dee. 17, 1920. 173. 
Nicaragua. See Central American Conference. $ 
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Pacific Ocean possessions of Germany, Mandates, Dec. 17, 1920, 158, 160; Japanese declara- 
tion, 163. 

Palestine. Mandate, July 24, 1922, 164; declaration regarding date, 193; modification con- 
cerning Trans-Jordan, Sept. 16, 1922, 171. 

Parachutes of military aireraft not to be attacked. Rules of Jurists Commission, 1923. 
249. 

Pasturage rights of natives. France-Turkey. Treaty, Oct. 20,1921. 51. 

Patent infringements by passing aircraft. Aerial Navigation Convention, 1919. 201. 

Pawnshops, official. Central American Convention, Feb. 7, 1923. 130. 

Peace and amity. Central American Convention, Feb. 7, 1923. 117. 

Peace treaty. France-Turkey. Angora agreement, Oct. 20,1921. 48. 

Permanent Central American commissions, Central American Convention, Feb. 7, 1923. 
122, 

Permanent Court of Arbitration. Participation in election of Judges of Permanent Court of 
International Justice. Statute. 58. 

Permanent Court of International Justice, establishment of. Resolution of Assembly of 
League of Nations, Dec. 18, 1920, 55; protocol of signature, 55; optional clause, 56; 
Statute, 57; amendments of League of Nations Covenant for submission of disputes to, 
223, 224, 

Jurisdiction conferred upon by: 
Aerial Navigation Convention, 1919. 206. 
Mandates: 
British Cameroons, 141; French Cameroons, 148; Belgian East Africa, 153; British 
East Africa, 157; German Pacific possessions, (British) 159, (Japanese) 161; Nauru, 
162; Palestine, 171; Samoa, 174; Southwest Africa, 175; Syria and the Lebanon, 
182; British Togoland, 186; French Togoland, 193. 

Personal property convention of 1899. Great Britain-United States. Accession of Canada. 
Convention, Oct. 21, 1921. 39. 

Peru-Chile. See Chile-Peru. om 

Photographie apparatus on aircraft. Aerial Navigation Convention, 1919. 203. 

Plebiscite in Tacna-Arica. Chile-Peru. Supplementary Act, July 20, 1922. 12. 

Police regulations on Danube River. Convention, July 28, 1921. 20. 

On Elbe River. Statute, Feb. 22,1922. 236. 





~~ Political offenders in Central America, asylum for. Convention of Feb. 7, 1923. 120. 
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Political offenses not extraditable. United States-Costa Rica. Extradition treaty, 1922, 
215. 

Forts on the Danube, access to. Convention, July 23, 1921. 18. 

Ports on the Elbe, régime of. Statute, Feb. 22, 1922. 233. 

Ports, waterways and railways cases before Permanent Court of International Justice. Stat- 
ute, 62. 

Presidential successions in Central America. Convention, Feb. 7, 1923. 118. 

PE of war. Crews and passengers on aircraft. Rules of Jurists Commission, 1923. 





` France-Turkey. Angora agreement, Oct. 20, 1921. 48. 

Prize court jurisdiction over aircraft. Rules of Commission of Jurists, 1923, 244, 258, 257. 

Procedure of German-United States mixed claims commission. 133. 

Procedure of International Central American Tribunal. Convention, Feb. 7, 1923. 90, 93,. 
96, 102. 

Procedure of Permanent Court of International Justice. Statute. 638, 65. 

Professions, liberal. Central American Convention, Feb. 7, 1923. 112. 

Projectiles, éxplosive, use of, by aircraft. Rules of Jurists Commission, 1923. 249. 

Propaganda disseminated by aircraft. Rules of Jurists Commission, 1923. 249. 

Protectorate over Egypt, Termination of. British despatch, March 15, 1922. 30. 
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Public debt of Russia in Bessarabia. Allied Powers-Roumania. Treaty, Oct. 28, 1920. 
10. 

Public works in Palestine. British mandate, July 24, 1922. 166. 

Publications, official, exchange of. Central American Convention, Feb. 7, 1923. 120. 


Radio in war. Report of Jurists Commission, 1923. 242. 

Radio operators, responsibility in war. Rules of Commission of Jurists, 1923. 2465. 

Radio Telegraphic Convention of 1912. Provisions bearing on radiotelegraphy in war 
summarized. 243. 

Railroad communications. Central American Convention, Feb. 7, 1923. 124. 

Railways, Waterways and Ports. See Ports, Waterways and Railways. 

Real property convention of 1899. Great Britain-United States. Accession of Canada. 
Convention, of Oct. 21, 1921. 39. 

Recognition of revolutionary governments in Central America. Central American Conven- 
tion, Feb. 7, 1923. 118. 

Red Cross convention applicable to aircraft. Rules of Jurists Comae 1923. 248. 

Religious freedom in mandated territories. British Cameroons, 140; French Cameroons, 
147; Belgian East Africa, 152; British East Africa, 156; German Pacific Ocean pos- 
sessions, (British) 159, (Japanese) 161; Nauru, 162; Palestine, 168; Samoa, 174; South- 
west Africa, 175; Syria and the Lebanon, 179; British Togoland, 185; French Togoland, 
192. , 

Religious houses protected in aerial bombardments. Rules of Jurists Commission, 1923. 

; 251. 

_ Reparation Commission. Reply to German request of July 12, 1922, for moratorium, Aug. 
$1, 1922. 40. 

Requisitions, aerial bombardments prohibited in enforcement. Rules of Jurists Commis- 
sion, 19238. 250. 

Revolutionary governments, Non-recognition of. Central American Convention, Feb. 7, 
1923. 118. 

Riparian rights on the Danube River. Convention, July 23, 1921. 15. ` 

On the river Elbe, Statute, Feb. 22, 1922. 227. 

Rivers, internationalized. Danube convention, July 23, 1921, 13; Elbe convention, Feb. 22, 
1922, 227. i 

Roumania-Allied Powers. Treaty respecting Bessarabia, Oct. 28, 1920. 7, 

Russian public debt in Bessarabia. Allied Powers-Roumania. Treaty, Oct. 28, 1920. 10. 

Russian questions submitted to League of Nations. Treaty respecting Bessarabia, Oct. 28, 
1920. 7. 





Sacred shrines. See Holy places. 

Salvador. See Central American Conference. 

Salvage of aircraft. Aerial Navigation Convention, 1919. 202. 

! Samoa. Mandate, Dec. 17, 1920, 173; Japanese declaration, 163. 

Sanitation in mandated territories. Palestine, 169; Syria and the Lebanon, 180. 

Search of aircraft, Rules of Jurists Commission, 1928. 257. 

Secret agreements. Central American Convention, Feb. 7, 1923. 121. 

Ships papers for navigation of Elbe. Statute of Feb. 22, 1922. 234. 

Siam-Great Britain. Convention respecting enemy debts. Dec. 20,1921. 53. 

Sickness and accident insurance. Central American Convention, Feb. 7, 1923. 180. 

Slavery in mandated territorics. British Cameroons, 139; French Cameroons, 146; Belgian 
East Africa, 150; British East Africa, 155; German Pacific Ocean possessions, (British) 
159, (Japanese) 160; Nauru, 162; Samoa, 173; Southwest Africa, 175; British Togoland, 
184; French Togoland, 191. 

| Slesvig. Allied Powers-Denmark. Treaty, July 5, 1920. 42. 
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South Africa, Union of. Mandate for German Southwest Africa. Dec. 17,1920. 175. 

Southwest Africa. Mandate, Dec. 17, 1920, 175; Japanese declaration, 163. 

Sovereignty of the air. Aerial navigation Convention, 1919. 198. 

Spanish, Official language. Central American Declaration, Feb. 7, 1923. 132. 

Spies on board aircraft. Rules of Jurists Commission, 1923. 252. y 

Spirituous liquors in mandated territories. British Cameroons, 139; French Cameroons, 146; 
Belgian East Africa, 151; British East Africa, 155; German Pacific Ocean possessions, 
(British) 159, (Japanese) 161; Nauru, 162; Samoa, 174; Southwest Africa, 175; British. 
Togoland, 184; French Togoland, 191. 

Statute of the Permanent Court of International Justice. 57. 

Students, Exchange of. Central American Convention, Feb. 7, 1923. 74. 

Sulieman Shah, tomb of. France-Turkey. Agreement, Oct. 20,1921. 50. 

Sunday observance. Central American Convention, Feb. 7, 1923. 129. 

Syria. Mandate, July 24, 1922, 177; declaration regarding date, 193. 

Syria~-Turkey. Boundaries. France-Turkey. Treaty, Oct. 20,1921. 48. 


Tacna-Arica dispute. Chile-Peru. Protocol and supplementary act, July 20, 1922. 11, 
12. A 

Tariffs, customs, revision of. Central American Convention, Feb. 7, 1923. 123. 

Taxation, revision of. Central American Convention, Feb. 7, 1923. 124. 

Taxes in mandated territories. Palestine, 169; Syria and the Lebanon, 180. 

Taxes, port, on the Danube. Convention, July 23, 1921. 18. 

Territorial waters of the Aaland Islands. Convention, Oct. 20, 1921. 3. 

Thrift, encouragement of. Central American Convention, Feb. 7, 1923. 130. 

Togoland: 

Boundaries. Franco-British declaration. July 10, 1919. 186. 
Mandates, July 20, 1922. British, 182; French, 190. 

Trade, free. Central American Convention, Feb. 7, 1923. 81. ; 

Transit and communications cases before Permanent Court of International Justice. Stat- 
ute.’ 62. 

Transit trafic on the Danube. Convention, July 28, 1921. 19. 

On the Elbe. Statute, Feb. 22, 1922. 280, 232. 

Esthonia-Great Britain. Agreement, July 20, 1920. 31. 

Trans-Jordan, Mandate for Palestine, Sept. 24, 1922, 170; modification of, Sept. 16, 1922, 
171. 

Treaties relative to the Elbe, status of. Statute, Feb. 22, 1922. 239. 

Trianon Treaty. Enemy debts. Great Britain-Hungary. Agreement, Dee. 20,1921. 46. 

Tribunals for administering navigation of Elbe. Statute, Feb. 22, 1922. 238. 

Turkey-France. Agreement of Angora. Oct. 20,1921. 48. 








United States. Naturalization and citizenship of married women. Act of Sept. 22, 1922. 
52. 





International Central American Tribunal, Participation in. Protocol, Feb. 7, 
1923. 106. 


International Commissions of Inquiry in Central America, Participationin. Con- 
vention, Feb. 7, 1923. 108. 
President appointed arbitrator in Taena-Arica dispute. Protocol, July 20, 1922. 








M1. 

United States-Costa Rica. Extradition convention and notes concerning death penalty, 
Nov. 10, 1922. 215, 221. 

United States-France. See France-United States. 

United States-Germany. See Germany-United States. 

United States-Great Britain. See Great Britain-United States. 
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Unneutral service by radiotelegraphy, Rules of Jurists Commission, 1923. 244,. . 
Usury in mandated territories. British Cameroons, 139 j French Cameroons, 147; Belgian 
East Africa, 151; British East Africa, 155; British Togoland, 184; French Togoland, 191. 
; Re 


Versailles Treaty, 1919, Enemy debts, Great Britain-Siam. Agreement, Dec. 20, 1921. 
53. z 
———. Reply of Reparation Commission to German request for moratorium, . Aug. 81, 
40. | 
Visit of aircraft. “Aerial Navigation Convention, 1919, 202; rules of Jurists Commission, 


1923, 257. f 
Votes in International Commission for Air Navigation. 204, 206. 








Women in work, protection of. Central American Convention, Feb. 7 , 1923. “129, 


Works and installations on River Elbe. Statute, Feb. 22, 1922, 
Wreck, Denmark-Great Britain. Agreement, 1918-21, 27. 


` 


Zionist organization in Palestine, British mandate, July 24, 1922. 165, 


